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INTRODUCTION 


No  one  can  subscribe  to  this  periodical, 
for  it  is  an  organ  of  co-operation  and  not 
for  profit.  Wherever  it  goes  it  will  go  with- 
out charge.  It  will  not  be  pretentious  but 
will  seek  to  advise  employers  and  employ- 
ers' associations  concerning  legal  phases  of 
the  labor  problem  which  come  to  the  at- 
tention of  the  Editor. 

To  insure  success  it  is  essential  that  all 
employers  and  employers'  associations 
should  immediately  advise  us  of  any  im- 
portant suit  or  decision,  any  attempts  at 
state  legislation  affecting  labor  controver- 
sies and  all  new  kinds  of  contracts  with 
employees. 

Witii  business  crossing  the  threshold  of 
a  new  era  and  the  nation  passing  a  danger 
zone  with  its  institutions  in  a  plastic  state, 
there  are  greater  responsibilities  before 
employers. 

Our  Association  sees  its  great  task  clear- 
ly and  does  not  shrink  from  the  contempla- 
tion. It  sees,  as  it  saw  a  decade  and  a  half 
ago,  that  underneath  the  tug  of  economic 
forces  the  foundations  of  law  must  be 
sound  and  unbroken  and  it  aspires  more 
than  ever  before  to  play  a  leading  part  in 
preserving  those  foundations.  More  than 
ever  before  it  must  become  a  great  national 
storehouse  and  clearing  house  on  all  that 
relates  to  the  law  of  the  Labor  Problem. 
For  sixteen  years  has  it  labored  and  the 


fruits  are  good.  Of  the  record — untar- 
nished by  any  spirit  of  bitterness — its 
members  are  justly  proud. 

The  future  holds  the  challenge  for  still 
greater  service.  The  exigencies  of  em- 
ployers present  muliplied  needs.  .Our  As- 
sociation is  resolved  to  respond.  We  have 
doubled  our  staff;  our  doors  are  open  to 
association  memberships;  our  assistance  is 
sought  in  widely  scattered  quarters;  we 
are  making  an  intensive  study  of  all  kinds 
of  contractual  relations  with  employees; 
and  this  periodical — a  new  venture — is  but 
one  expression  of  our  new  aspirations. 

All  members  of  this  organization, 
whether  associations  or  individual  con- 
cerns should  remember  that  the  Counsel 
of  this  Association  is  their  counsel,  to 
whose  advice  they  are  entitled  on  all  labor 
questions,  whether  it  be  for  the  conduct  of 
law  suits,  problems  of  legislation,  or  the 
drafting  of  agreements  with  employees  in- 
dividually or  collectively,— on  all  these 
questions  we  are  trying  to  gamer,  store, 
and  distribute  the  accumulated  wisdom 
and  experience  of  the  nation  for  the  benefit 
of  all. 

Every  reported  case  in  every  state  and 
Federal  court  is  in  our  office,  carefully 
digested  and  indexed  according  to  subject 
and  locality,  so  that  prompt  answers  can 
be  given  to  all  inquiries. 
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Peaceful  Picketing  Enjoined  In  Chicago 


Excelsior  Motor  Mfg.  &  Supply  Go.  and 
Arnold,  Schwinn  &  Go.  m.  Caleb  Harrison, 

A.  L.  Kom,  and  others.'^  (Superior  Court  of 
Cook  County,  Illinois) 

In  this  case  the  plaintiff  companies  were  under  one 
management  and  had  always  operated  open-shop.  In 
February,  1918,  a  group  of  agitators,  by  congregating 
in  large  numbers,  practically  barred  access  to  the 
plant  of  the  Excelsior  Company,  announced  a  strike, 
told  the  employes  who  had  come  prepared  to  go  to 
work  that  they  could  not  do  so,  and  thereafter  con- 
tinued picketing  the  plant.  Large  groups  of  agitators 
also  surrounded  the  plant  of  the  Amold-Schwinn 
Company  and  in  the  course  of  a  few  days  procured 
a  strike  and  established  pickets  in  the  same  manner. 

A  bill  praying  for  an  injunction  to  restrain  this  inter- 
ference was  drafted  by  Mr.  Dudley  Taylor,  of  Chi- 
cago, setting  forth  the  above  facts  in  detail  and  de- 
scribing the  picketing  and  other  activities  of  those 
interfering  with  the  operation  of  the  plants ;  it  charged 
that  picketing  commonly  accompanied  strikes  in  Chi- 
cago and  had  acquired  a  well-known  reputation  for 
certain  methods  and  practices ;  that  it  is,  in  fact,  coerc- 
ive, as  the  mere  presence  of  the  pickets  intimidates  and 
deprives  employes  and  applicants  for  employment  of 
their  right  to  peacefully  pursue  their  trade  without 
molestation. 

Unlike  many  other  states  the  decisions  of  the  high- 
est court  of  Illinois  warrant  an  injunction  against  all 
kinds  of  picketing,  however  peaceful,  and  the  decree 
drafted  by  Mr.  Taylor  and  granted  by  the  Superior 
Court  of  Cook  County  is  so  complete  that  we  quote 
its  principal  provisions,  which  are  as  follows: 

".  .  .DO  STRICTLY  COMMAND  YOU,  the 
above-named  defendants,  .  .  .  that  you  do  absolutely 
DESIST  AND  REFRAIN 

'Trom  in  any  manner  interfering  with,  hindering, 
obstructing  or  stopping  the  business  of  the  com- 
plainants, respectively,  or  the  agents,  servants  or  em- 
employes  of  the  complainants,  respectively,  in  the 
operation  of  the  business  of  the  complainants,  respect- 
ively; 

"From  picketing  or  maintaining  any  picket  or  pickets 
at  or  near  the  premises  of  the  complainants,  respective- 
ly, or  along  the  routes  followed  by  the  employesf  of  the 
complainants,  respectively,  in  going  to  and  from  the 
places  of  business  of  the  complainants,  respectively ; 

'Trom  standing,  patrolling  or  congregating  along 
the  routes  taken  by  those  going  to  and  from  the  places 
of  business  of  the  complainants,  respectively; 


''From  standing,  patrolling  or  congregating  along 
the  routes  taken  by  those  going  to  and  from  the  places 
of  business  of  the  complainants,  respectively,  for  the 
ptupose  of  observing,  watching,  intercepting  or  stop- 
ping those  going  to  and  {torn  the  places  of  business 
of  the  complainants,  respectively; 

'Trom  congregating  about  or  near  the  places  of  busi- 
ness of  the  complainants,  respectively,  or  in  the  places 
where  the  employes  of  the  complainants,  respectively, 
are  lodged  or  boarded,  for  the  purpose  of  compelling, 
inducing  or  soliciting  such  employes  to  leave  their 
emplojrment,  or  to  refuse  to  work  for  the  complainants, 
respectively,  or  for  the  purpose  or  with  the  effect  of 
preventing,  or  attempting  to  prevent,  any  person  from 
freely  entering  into  the  emplo}rment  of  the  complain- 
ants, respectively; 

Trom  watching  or  spjring  upon  the  places  of 
business  of  the  complainants,  respectively,  and  those 
who  go  to  and  from  the  places  of  business  of  the 
complainants,  respectively; 

''From  following  the  employes  of  the  complainants, 
respectively,  to  and  from  their  places  of  emplo}rment, 
or  homes,  or  from  calling  upon  such  employes  or  their 
families  for  the  purpose  or  with  the  effect  of  molesting 
or  intimidating  such  employes  or  their  families,  or  for 
the  ptupose  of  inducing  such  employes  to  leave  their 
employment; 

"Frrnn  assaulting,  menacing,  tfareaitening  or  intimi- 
dating the  employes  of  the  complainants,  respectively, 
or  persons  seeking  to  become  employes  of  the  com- 
plain2m.ts,  respectively,  or  persons  seddng  to  inquire 
about  employment  from  the  complainants,  respect- 
ively; 

"From  attempting  by  pa}rment  or  promise  of  money, 
emplo}rment  or  other  rewards,  to  induce  the  employes 
of  the  complainants,  respectively,  to  leave  their  em- 
ployment or  other  persons  to  abstain  from  applying 
for  employment  or  from  entering  into  the  emplo}rment 
of  the  complainants,  respectively ; 

"From  organizing  or  maintaining  any  boycott  against 
the  complainants,  respectively,  or  the  employes  of  the 
complainants,  respectively; 

"From  attempting  to  prevent  by  strikes  or  threats 
of  calling  strikes  or  boycotts,  any  person  or  firm  from 
dealing  with  the  complainants,  respectively; 

"From  doing  anything  which  subjects  the  employes 
of  the  complainants,  respectively,  or  any  of  them,  to 
hatred,  criticism,  censure,  scorn,  disgrace,  or  annoyance 
because  of  their  employment  by  the  complainants, 
respectively; 
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'Trom  interfering  with,  or  attempting  to  hinder  the 
complainants,  respectivdy»  from  carrying  on  their  busi- 
ness in  the  usual  and  ordinary  way;  until  this  Hon- 
orable Court,  in  Chancery  sitting,  shall  make  other 
order  to  the  contrary.  Hereof  fail  not,  under  penalty 
of  what  the  law  directs.  .   .   /' 

Mr.  Taylor  states  that  in  the  hearing  on  the  bill 
for  an  injunction  numerous  cases  were  referred  to 
in  one  of  which  the  Supreme  Court  of  Illinois  had 
gone  on  record  as  saying: 

'The  law  is  well  settled  that  every  person  shall  be 
protected  in  the  right  to  enter  into  contracts  or  in 
refusing  to  do  so  as  he  shall  deem  best  for  the  ad- 
vancement of  his  own  interests,  without  interference 
by  others.  No  person  or  combination  of  persons  can 
legally,  by  direct  or  indirect  means,  obstruct  or  inter- 
fere with  another  in  the  conduct  of  his  lawful  business. 


and  to  attempt  to  compel  an  individual,  firm  or  cor- 
poration to  execute  an  agreement  to  conduct  his  or  its 
business  through  said  agency  or  by  a  particular  class 
of  employes,  is  not  only  unlawful  and  actionable,  but 
is  an  interference  with  the  exercise  of  the  highest  civil 
right.'* 

In  the  case  of  Barnes  vs.  Typographical  Union,  232 
111.  424,  it  was  held  that  all  picketing,  including  so- 
called  "peaceful  picketing,"  was  intimidating,  annoy- 
ing, unlawful;  that  picketing  was  conducted  primar- 
ily for  the  purpose  of  doing  harm  and  compelling  em- 
ployers to  yield  their  absolute  right  to  manage  their 
own  business  in  their  own  way;  and  concluded  that 
therefore  any  interference  with  this  right  of  employers, 
whether  by  threats,  intimidation,  or  by  persuasion  ac- 
companied by  actual  malice,  was  a  legal  wrong  and 
should  be  enjoined. 


Application  of  Clayton  and  Food  Conservation  Acts  in  Trade  Disputes 


Kroger  Grocery  &  Baking  Go.  vs.  Retail 
Clerks'  International  Protective  Associa- 
tion, Local  424,  et  al.-  250  Fed.  890  (Missouri) 

The  plaintiff  company,  in  March,  1918,  operated  140 
retail  grocery  stores  in  St.  Louis,  and  its  employes  went 
on  strike  in  a  body  at  a  time  when  they  knew  the 
strike  would  necessitate  the  closing  of  a  majority  of 
the  stores  and  result  in  the  loss  of  a  large  portion  of 
perishable  foodstuffs.  According  to  the  evidence  sub* 
mitted  the  strikers  had  congregated  in  large  numbers 
inside  and  in  front  of  the  various  stores,  blocking  at 
times  the  entrances  so  that  customers  could  not  get 
in  or  out,  and  by  threats,  intimidation,  and  the  use  of 
insuHing  language  to  the  employes,  such  as  calling 
them  "scabs,"  etc.,  had  interfered  with  the  plaintiff's 
business.  Suit  was  therefore  brought  in  the  District 
Court  of  the  United  States  for  the  Eastern  Division 
of  the  Eastern  Judicial  District  of  Missouri  for  an 
injunction,  which  was  granted  temporarily,  and  later 
made  permanent. 

In  delivering  his  opinion,  Judge  Trieber,  while  con- 
ceding the. right  to  strike,  pointed  out  the  losses  and 
injury  it  caused  everybody  and  said: 

*Tor  this  reason  it  is  a  weapon  that  should  never  be 
used  unless  all  efforts  of  conciliation  either  by  con- 
ference or  ailMtration  have  failed." 

He  declared  that,  in  his  opinion,  such  an  unjustifiable 
strike,  when  the  nation  was  at  war,  came  morally  close 
to  treason.  He  went  on  to  say  that  prior  to  the  enact- 
ment of  the  Clayton  Act,  which  had  been  invoked  by 
the  defendants,  ceittain  acts  bad  been  declared  by  the 


courts  to  be  unlawful,  and  cited  the  case  of  the  Hitch- 
man  Coal  &  Coke  Company  vs.  Mitchell  (245  U.  S. 
229),  in  which  it  had  been  held  unlawful  and  actionable 
to  intentionally  do  that  which  was  calculated  to  dam- 
age another  person's  property  rights,  or  to  induce 
employes  to  leave  their  employment  or  to  urge  cus- 
tomers to  discontinue  dealings  as  a  means  of  injuring 
the  business  of  the  employer. 

It  was  a  mistake,  said  the  courf,  to  suppose  that  the 
Clayton  Law  legalized  any  acts  which  were  formerly 
unlawful,  but  that  the  statute  did  restrict  the  issuance 
of  injunctions  against  some  of  these  acts. 

(Note. — We  think  the  court  erred  in  part  of  this 
conclusion  and  that  the  Clayton  Act  leaves  the  law 
in  regard  to  injunctions  and  conspiracies  largely  where 
it  was  before;  that  whatever  is  unlawful  may  still  be 
enjoined  in  appropriate  cases.  We,  therefore,  disagree 
with  the  court's  conclusion  that  certain  acts  involved 
in  industrial  disputes,  while  still  remaining  unlawful 
are  not  enjoinable.) 

According  to  the  Court's  construction  of  the  Cla)rton 
Act,  a  peaceable  boycott  and  peaceable  picketing  were 
no  longer  enjoinable,  but  the  evidence  so  thoroughly 
esitablished  the  fact  that  the  defendants'  acts  were  not 
peaceable  but  were  in  fact  threatening,  intimidating 
and  insulting,  both  in  reference  to  picketing  and  boy- 
cotting, that  the  Court  decreed  an  injunction  should 
nevertheless  issue. 

It  was  also  held  that  the  combination  violated  the 
Food  Conservation  Adt  of  Congress  forbidding  com- 
binations to  restrict  production,  transportation  or  dis- 
tribution of  necessaries;  even  though  the  unions  had 
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not  intentionally  selected  a  day  for  the  strike  when  the 
greatest  amount  of  food  would  perish,  and  since  the 
plaintiff  was  injured  in  his  property  rights  in  viola- 
tion of  this  law,  he  was  entitled  to  an  injunction  on 
that  ground. 

The  court  was  in  doubt  whether  there  was  suffi- 
cient evidence  of  interference  with  interstate  com- 
merce, and,  finding  it  unnecessary  so  to  do,  made  no 
ruling  on  that  point. 

The  responsibility  of  the  various  defendants  was  dis- 
cussed and  particular  stress  was  laid  on  the  respon- 
sibility of  the  union  and  its  members.  It  was  held 
that  no  matter  what  advice  might  be  given  privately 
at  the  meetings  of  the  sftrikers,  the  acts  of  violence 
had  been  committed  by  members  for  the  purpose  of 
injuring  the  plaintiff;  that  since  such  acts  had  been 
reported  to  the  union  without  meeting  with  reproof 
or  disapproval,  the  union  and  its  members  were  just 
as  responsible  as  if  they  had  taken  part,  and  therefore 


the  injunction  should  issue  against  all  of  the  members 
of  the  union  who  were  defendants  in  the  case. 

It  also  appeared  that  two  of  the  plaintiff's  competi- 
tors who  were  defendants  had  aided  and  encouraged 
the  union  attack  and  one  of  them  had  distributed  boy- 
cotting circulars  in  a  peaceable  way,  which  the  court 
said  could  be  done  under  the  Clajrton  Act;  but  the 
other  had  agreed  to  contribute  $100  if  the  union  would 
close  up  the  plaintiff's  business  and  further  made  a 
contribution  of  $25  and  urged  the  defendants  to  con- 
tinue their  activities.  Pickets  placed  in  the  front  of 
the  plaintiff's  store  also  endeavored  to  turn  customers 
from  the  plaintiff  to  this  hostile  competitor  whom  the 
court  found  to  be  a  co-conspirator. 

This  case  was  therefore  entirely  successful  and  when 
final  hearing  was  held  on  December  24th,  1918,  the 
attorneys  of  the  union  made  no  defense  and  the  pre- 
liminary injunction  was  made  permanent. 


Federal  Court  Has  Jurisdiction  And  Will  Enjoin  Strikers  From  Forcibly 

Interfering  With  Firm  Engaged   In   The    Manufacture  Of 

Munitions  For  The  United  States  Government 


Wagner  Electric  Mfg.  Go.  vs.  District  Lodge 
No.  9,  Intemationai  Assn.  of  Machinists, 

et  al.-  252  Fed.  597  (Missouri). 

A  temporary  restraining  order  issued  from  the  Fed- 
eral Court  of  the  Eastern  Judicial  District  of  Mis- 
souri enjoining  defendants  from  certain  acts  which 
would  cause  irreparable  injury  to  the  property  rights 
of  the  plaintiff  and  to  certain  property  of  the  Govern- 
ment which  was  in  its  possession,  and  the  defendants' 
motion  to  dismiss  the  suit  on  the  ground  of  lack  of 
Federal  jurisdiction  waa^  denied.  The  case  has  not 
yet  come  to  final  trial. 

The  complainant's  petition  averred  that  it  employed 
about  3,500  men  in  manufacturing  electrical  appli- 
ances largely  on  its  own  behalf,  and  munitions  of 
war  for  the  Government,  and  its  annual  business 
amounted  approximately  to  $10,000,000;  that  to  fa- 
cilitate the  manufacture  of  munitions  the  Government 
had  erected  a  building  costing  $500,000  for  the  use  of 
plaintiff,  and  had  placed  $750,000  woith  of  material 
with  the  plaintiff  to  be  made  into  war  supplies,  all  of 
which  had  to  be  shipped  to  and  from  plaintiff's  plant 
in  interstate  commerce ;  that  plaintiff  was  required  by 
contract  to  give  preference  to  the  Government's  woric, 
to  complete  it  at  a  certain  time,  and  in  default  thereof 
would  suffer  heavy  pecuniary  penalties,  and  its  offi- 
cers, on  conviction,  would  also  be  penalized ;  and  that 
plaintiff  kept  at  all  times  a  considerable  quantity  of 


perishable  food  for  the  purpose  of  feeding  the  employes 
at  its  plant.  The  petition  further  stated  that  the  de- 
fendants, knowing  the  conditions  under  which  plain- 
tiff's operations  were  conducted,  had  confederated  and 
conspired  to  prevent  it  from  completing  its  contracts 
for  war  supplies,  and  from  engaging  in  the  shipment 
of  such  supplies,  the  material  therefor,  and  other  ma- 
terial, in  interstate  commerce,  and  by  means  of  threats, 
intimidation,  and  assaults  upon  its  employes,  had  in- 
duced about  65  per  cent,  of  its  employes,  many  of  whom 
were  engaged  in  the  manufacture  of  munitions,  to  leave 
its  employ  for  the  purpose  of  compelling  it  to  con- 
vert the  plant  into  a  "closed  shop"  and  making  it 
adopt  an  eight-hour  day.  The  complainant  further 
contended  that  although  there  was  no  diversity  of  cit- 
izenship the  controversy  involved  a  federal  question 
because  of  the  provisions  of  the  Sherman  Anti-Trust 
Law,  the  Sabotage,  the  Sedition,  and  the  Food  Con- 
servation acts. 

Judge  Pollock  said  that  the  plaintiff  was  largely 
engaged  in  interstate  commerce,  both  in  a  private  ca- 
pacity and  in  Government  work,  and  that  the  attempts 
which  had  been  made  to  carry  out  the  conspiracy,  if 
not  restrained,  would  work  direct  and  irreparable  in- 
jury and  damage  to  the  plaintiff  and  to  the  Govern- 
ment. 

He  found  that  it  was  not  necessary  to  consider  the 
provisions  of  the  acts  referred  to  by  the  plaintiff  in 
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order  to  determine  whether  that  Court  had  juris- 
diction, for  jurisdiction  rested  on  a  much  larger « and 
broader  ground,  which  he  stated,  as  follows : 

".  .  .In  the  matter  of  the  manufacture  of  muni- 
tions of  war  desired  and  demanded  by  the  govern- 
ment, and  which  it  must  have  to  protect  the  very  life 
of  the  nation  itself,  the  petition  avers  there  has  been 
placed  in  the  hands  of  the  plainti£F  by  the  government 
a  vast  amount  of  materials  and  property  purchased  by 
the  government  at  its  own  expense,  specially  designed 
to  be  employed  and  used  by  plaintiff  in  tfie  manufac- 
ture of  such  munitions.  This  pr(^>erty  plaintiff  holds 
for  the  joint  use,  advantage,  and  necessities  of  the  gov- 
ernment and  plaintiff  in  a  joint  enterprise.  The  con- 
spiracy of  defendants,  as  alleged,  to  bring  about  a  gen- 
eral strike  of  the  employes  of  plaintiff  occupying  and 
using  this  property  of  the  government,  in  the  manner 
and  for  the  purpose  charged  in  this  case,  is  fraught 
with  such  tremendous  consequences,  not  alone  to  the 
property  itself,  but  to  the  enterprise  and  war  activi- 
ties of  thef  government,  and  also  to  plaintiff,  the  tem- 
porary trustee,  occupant,  and  user  of  such  property, 
that  same  may  not  be  and  will  not  be  tolerated  or 
suffered  under  existing  circumstances  obtaining  in  this 


country,  without  a  right  of  resort  to  the  courts  in  the 
protection  and  necessarily  continued  use  and  opera- 
tion of  said  properties  in  Hht  manner  and  for  the  pur- 
pose created  by  the  government  itself.  Plaintiff,  under 
its  contracts  with  the  government,  so  considered,  and 
in  relation  to  the  property  of  the  government  in  its 
hands,  is  to  all  intents  and  purposes  an  instrumentali^ 
or  agency  of  the  government  itself,  created  and  exist- 
ing wider  national  laws.  .  .  .'* 

He  held  thaft  the  plaintiff  was  acting  under  the 
authority  of  the  laws  of  the  United  States  as  fully 
as  though  it  had  been  incorporated  under  national 
laws;  and  that  a  conspiracy  to  prevent  it  from  exer- 
cising the  rights  so  granted  and  performing  the  duties 
so  enjoined  by  national  laws  involved  a  Federal  ques- 
tion which  conferred  jurisdiction  on  that  Court;  and 
tha/t  the  right  of  the  plaintiff  as  an  instrumentality  of 
the  government  to  resort  to  the  national  courts  for  pro- 
tection of  its  lawful  rights  was  too  well  established 
to  admit  of  the  citation  of  authorities  in  its  support. 

The  judge  also  held  that  the  combination  could 
be  enjoined  as  a  violation  of  the  Sherman  Anti-Trust 
law,  but  added  that  the  decisions  threw  some  doubt 
whether  jurisdiction  could  be  sustained  on  this  ground. 


The  St«  Louis  Metalware  Company,  vs. 
Edward  W.  Kumming,  Secretary,  Metal 
Workers'  District  Council,  of  St.  Louis, 
et  al  (Missouri). 

This  case  is  similar  to  the  Wagner  case  next  preced- 
ing in  that  an  injunction  was  granted  to  restrain  strik- 
ing workmen  from  interfering  with  the  production  of 
war  material,  and  with  shipments  in  interstate  com- 
merce. 

The  official  report  covering  this  case  has  not  as 
yet  been  received,  but  as  the  issues  involved  are  of 
present  interest,  we  have  obtained  the  following  de- 
tails from  our  correspondent  in  St.  Louis. 

In  the  complaint  the  plaintiff  alleged  that  it  was 
engaged  on  contracts  to  manufacture  146,000  camp 
kettles  for  the  Federal  Government,  and  various  other 
articles  for  shipment  in  interstate  commerce,  the  total 
value  of  which  amounted  to  $500,000;  that  in  order 
to  force  it  to  compel  its  employes  to  join  the  Union, 
certain  members  of  the  Union  had  conspired  to  inter- 
fere with  its  business,  and  in  furtherance  of  the  con- 
spiracy had  threatened  and  intimidated  its  employes 


by  calling  them  vile  names  and  following  some  of 
them  to  their  homes  and  assaulting  them ;  that  by  rea- 
son of  these  unlawful  activities  a  large  number  of  its 
employes,  against  their  will,  had  been  forced  to  leave 
its  employment;  and  that  as  a  result  of  this  inter- 
ference, it  had  suffered  and  was  suffering  irreparable 
damage  to  its  property.  The  bill  further  averred  that 
the  acts  of  the  defendants  violated  the  provisions  of 
both  the  Sherman  and  the  Clayton  acts,  and  also 
those  of  the  Sabotage  act  by  destroying  property 
which  was  necessary  for  the  filling  of  war  contracts. 
In  support  of  the  bill  twenty-three  affidavits  were  sub- 
mitted, which  set  out  in  detail  the  illegal  acts  of  the 
Union.  Upon  the  presentation  of  the  bill  and  affi- 
davits, the  Court,  on  April  27, 1918,  granted  a  restrain- 
ing order,  which  vtsls  followed  on  June  20,  1918,  by  a 
temporary  injunction,  and  on  the  final  hearing  on  Jan- 
uary 17,  1919,  the  Union  defaulted  and  the  temporary 
injunction  was  made  permanent. 

The  last  three  cases  in  the  Federal  courts  in  Mis- 
souri were  successfully  conducted  by  Mr.  Walter 
Saunders,  of  St.  Louis. 
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Act  Creating  A  Minimum  Wage  Commission  for  the  Purpose  of  Deal- 
ing With  Wages  Paid  Women  And  Minors  Declared  By  The  Supreme 
Judicial  Court  Of  Massachusetts  To  Be  Constitutional 


Holcombe  et  at  vs.  Creamer  et  al.- 

120  N.  E.  Rep.  354  (Mass.) 

A  Minimum  Wage  Commission  was  created  by  the 
legislature  of  Massachusetts  to  investigate  the  con- 
ditions under  which  women  and  minors  worked  in  that 
state  and  to  fix  a  wage  scale  for  them. 

The  Commission  was  empowered  (I)  to  inquire 
into  the  wages  paid  to  female  employes  in  any  occu- 
pation in  the  commonwealth  if  the  Commission  had 
reason  to  believe  the  wages  paid  to  a  substantial  num- 
ber of  such  employes  were  inadequate  to  provide  for 
the  cost  of  living,  and  to  maintain  the  worker  in  health ; 
(2)  to  form  a  wage  board  composed  of  an  equal  num- 
ber of  representatives  of  employers  and  of  employes, 
with  one  or  more  representatives  of  the  public,  the 
latter  not  to  exceed  one-half  of  the  representatives 
of  either  of  the  other  panties,  if  the  Commission  deemed 
an  investigation  necessary;  (3)  to  furnish  such  wage 
board  with  all  pertinent  information  available,  and  to 
instruct  the  wage  board  to  consider, 
'Hbe  needs  of  the  employes,  the  financial  condition  of 
the  occupation  and  the  probable  effect  thereon  of  any 
increase  in  the  minimum  wages  paid,  shall  endeavor 
to  determine  the  minimum  wage,  whether  by  time  rate 
or  piece  rate,  suitable  for  a  female  employe  of  ordinary 
ability  in  the  occupation  in  question,  or  for  any  or  all 
of  the  branches  thereof,  and  also  suitable  mititm^itn 
wages  for  learners  and  apprentices  and  for  minors  be- 
low the  age  of  eighteen  years.  When  two-thirds  of 
the  members  of  a  wage  board  shall  agree  upon  mini- 
mum wage  determinations,  they  shall  report  such  de- 
terminations to  the  commissions,  together  with  the 
reasons  therefor  and  the  facts  relating  thereto,  and 
also  the  names  so  far  as  they  can  be  ascertained  by 
the  board,  of  employers  who  pay  less  than  the  mini- 
mum wage  so  determined  .  .  .  '' 
(4)  to  review  the  findings  of  the  wage  boards,  and 
if  approved,  to  give,  after  seasonable  notice,  a  public 
hearing  to  all  employers  paying  less  than  the  mini- 
mum wage  thus  approved ;  (S)  to  issue  a  decree  after 
the  public  hearing,  and  if  the  Commission  approves 
the  determination  of  the  wage  board,  to  publish 
the  decree  together  with  the  names  of  employers 
adopting  and  those  refusing  to  accept  such  minimum 
wage  and  to  abide  by  it,  but  any  employer  who  filed 
a  declaration  under  oath  to  the  effect  that  compliance 
with  the  recommendation  of  the  Commission  was  im- 
practicable should  be  entitled  to  a  review  of  his  case 


before  the  Supreme  Judicial  Court  or  the  superior 
court  according  to  equity  procedure,  and  if  the  court 
sustained  him,  it  might  restrain  the  publication  of  the 
complainant's  name,  but  not  otherwise  affect  the  de- 
termination of  the  Commission;  (6)  to  issue  special 
certificates  of  employment  in  certain  instances  to  wom- 
en physically  defective ;  (7)  to  investigate  wages  paid 
to  minors  in  occupations  in  which  the  majority  of  the 
employes  are  minors.  The  act  also  enjoins  employers 
to  keep  registers  of  the  names,  addresses,  occupations 
and  weekly  wages  of  women  and  minor  employes  and 
to  submit  them  to  the  Commission  or  to  the  Bureau 
of  Statistics  on  request ;  prohibits  employers  from  dis- 
criminating against  employes  for  testifying  or  serving 
on  a  wage  board  or  giving  information  concerning  con- 
ditions of  employment;  imposes  a  penalty  upon 
any  newspaper  refusing  or  neglecting  to  publish  the 
findings  of  the  commission;  and  exonerates  members 
of  the  commission  and  publishers  from  actions  for 
damages  for  said  publications. 

The  commission  after  investigation  had  adopted  a 
minimum  weekly  wage  of  from  $6  to  $8  for  women  in 
laundries,  varying  according  to  experience,  and  pub- 
lication thereof  had  been  made  as  provided  by  the  act. 
No  review  of  this  determination  having  been  sought 
in  the  courts  by  any  employer,  the  commission  pro- 
ceeded to  investigate  the  amount  of  wages  actually 
paid  such  employes  to  ascertain  which  employers  were 
complying  with  its  recommendations.  The  respond- 
ents had  refused  to  furnish  the  necessary  information 
on  the  ground  that  the  law  was  unconstitutional  and 
this  proceeding  was  brought  to  compel  them  to  do  so. 

The  Chief  Justice  said : 

"It  is  manifest  from  the  summary  of  its  various  pro- 
visiona  tfaait  the  act  is  not  mandatory  as  to  rates  of 
wages.  It  contains  no  words  of  compulsion  upon 
either  employer  or  employe.  It  does  not  restrain 
freedom  of  action  by  either  employer  or  employee  as 
to  the  wages  to  be  paid  or  received.  Any  woman  and 
her  employer  may  make  and  enforce  any  agreement 
respecting  compensation  for  her  labor  unhampered  by 
any  provision  of  the  act.  There  is  no  constraint  affect- 
ing property  or  conduct.  The  act  does  not  ptuport 
td  exercisie  any  check  with  respect  to  liberty  of  con- 
tract, use  of  property,  or  management  of  business. 
The  act  does  not  require  pa}mient  to  any  woman  or 
minor  of  more  than  fair  compensation,  however  small 
it  may  be.    It  does  not  prevent  one  or  any  number 
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of  women,  who  do  not  desire  for  any  reason  to  earn 
their  entire  support  by  labor,  from  working  for  less 
wages  than  recommended  by  the  commisfdon.  It  does 
not  prohibit  any  employer  from  contracting  for  the 
services  of  such  women  for  any  compensation  mutually 
agreed  upon.  There  may  be  divers  reasons  why  such 
contracts  may  be  wanted  by  working  women,  such  as 
physical  or  mental  weaknesis  and  consequent  inability 
to  earn  the  full  wage,  reliancei  upon  other  sources  of 
income  or  support,  and  desire  to  work  for  short  time 
in  order  that  remaining  hours  may  be  devoted  to  study 
or  other  activities.  These  considerations  are  left  to 
operate  to  their  full  extent  without  hindrance  from  the 
statute.  The  chief  ptupose  of  the  act  as  gathered  from 
its  words  is  that  there  shall  be  an  investigation  as  to 
facts,  a  statement  of  the  conclusions  drawn  from  those 
facts  and  a  making  public  of  thosie  conclusions,  all  by 
or  under  the  supervision  of  an  administrative  board. 
The  utmost  bound  of  the  authority  of  the  commission 
is  to  make  recommendations.  It  cannot  issue  any  or- 
ders. Although  in  several  places  in  the  act  occur  the 
words  'decree^  and  'decree  of  its  findings,'  it  is  manifest 
that  they  signify  only  advisory  suggestions  and  not 
authoritative  directions.  ...  Doubtless  it  is  one  aim 
of  the  act  to  bring  to  bear  the  force  of  pubic  opinion 
in  support  of  the  acceptance  of  the  recommendations 
of  the  commission.  This  may  be  a  kind  of  coercion. 
But  St  can  go  no  further, than  ascertained  and  pub-^ 
lished  facts  induce  members  of  the  public  as  individ- 
uals to  the  action  of  giving  or  withholding  custom  or 
patronage.  The  public  money  could  not  be  expended 
for  the  support  of  the  commission  unless  its  fimctions 
related  to  a  public  as  distinguished  from  a  private  mat- 
ter. It  hardly  can  be  pronounced  a  matter  utterly  de- 
void of  comm<Mi  interest  to  ascertain  whether  and  to 
what  extent  sidistantial  numbers  of  working  women, 
are  receiving  wages  inadequate  to  stq>ply  the  neces- 
sary cost  of  living  and  to  maintain  the  worker  in 
health.'  Restraint  upon  freedom  of  cimtract  by  wcMnen 
and  children  has  been  recognized  as  an  appropriate  ex- 
ercise of  the  police  power  in  numerous  cases.  .  .  • 
The  kind  of  constraint  which  may  arise  from  making 
public  facts  and  conclusions  at  the  expense  of  the  com- 
monwealth, would  involve  other  considerations  if  di- 
rected to  affairs  in  which  there  could  be  no  legitimate 
general  interest  directed  to  the  rational  promotion  of 
the  public  health,  order,  morals  and  in  a  restricted 
sense  of  the  common  welfare.  .  .  .  '' 

The  Court  cited  a  large  number  of  cases  illustrat- 
ing the  extent  of  the  public  interest  in  matters  invol- 
ving primarily  and  chiefly  private  concern,  which  had 
been  held  to  be  constitutional.  Among  these  he  men- 
tioned, the  Massachusetts  weekly  payment  law;  the 


Massachusetts  act  limiting  hours  of  labor  of  women 
and  minors;  and  laws  concerning  loan  brokers'  licen- 
ses and  fixing  rates  of  interest.  He  pointed  out  that 
usury  laws  are  recognized  as  valid  although  an  in- 
vasion of  freedom  of  contract;  that  the  form  of  in- 
surance contracts  may  be  prescribed  by  the  state  legis- 
lature; that  the  Supreme  Court  of  the  United  States 
has  upheld  statutes  requiring  .employers  who  pay 
wages  in  scrip,  store  orders,  etc.,  to  redeem  them  in 
cash;  and  many,  others.  He  said  that  reference  was 
made  to  these  authorities, 

**  .  .  .  solely  to  indicate  the  range  of  the  public  inter- 
est respecting  matters  of  private  relations,  and  not  to 
intimate  whether  they  afford  any  foundation  for  a 
compulsory  minimum  wage  law.  These  decisions  rest 
at  bottom  on  the  proposition  that  the  public  welfare 
in  respect  to  health,  morals  and  safety  bears  so  close 
8  relation  to  the  subjects  dealt  with  in  the  several 
statutes  as  to  justify  legislative  regulation." 

The  opinion  states  that  the  present  act  might  have 
had  its  origin  in  the  belief  that  women  and  minors 
in  some  branches  of  industry  were  receiving  compen- 
sation which  was  inadequate  to  provide  them  with 
proper  sustenance  for  the  body  and  enable  them  to 
live  under  proper  moral  conditions,  and  that  if  a  tem- 
porary commission  had  been  created  to  investigate 
these  conditions,  it  was  a  proper  use  of  public  funds, 
because  the  conditions  under  which  these  persons 
worked  had  some  relation  to  the  welfare  of  the  com- 
munity. 

Referring  to  the  natural  and  unalienable  constitu- 
tional rights  of  persons  not  to  be  deprived  of  the  right 
to  enjoy  liberty,  or  to  acquire  property,  without  due 
process  of  law,  and  of  their  right  to  the  equal  pro- 
tection of  the  laws,  and  to  seek  safety  and  happiness, 
the  Court  said: 

"...  But  these  guarantees  are  subject  to  the  police 
power.  Without  undertaking  to  define  that  power, 
it  comprehends  rational  action  by  the  legislative  de- 
partment for  the  protection  of  the  public  health,  morals 
and  good  order.  These  guarantees  do  not  go  to  the 
extent  of  protection  against  publicity  respecting  con- 
tracts with  women  and  minors,  which  the  consensus 
of  opinion  of  the  conunonwealth,  as  formulated  in  a 
statute  requiring  impartial  investigation  by  a  public 
board,  declares  wanting  in  affording  to  them  necessary 
support  Assuming  that  these  and  other  constitu- 
tional safeguards  protect  the  individual  in  the  enjoy- 
ment of  privacy,  they  do  not  afford  immunity  against 
police  regulations!  requiring  knowledge  touching  sub- 
jects which  may  within  reason  be  thought  to  pn»note 
the  health,  safety  and  morals  of  the  community.  ..." 
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Cases  were  cited  setting  forth  the  principles  on 
which  the  boycott  and  blacklist  had  been  held  unlaw- 
ful, but  the  Court  said  that  these  decisions  had  no  ap- 
plication to  the  official  publications  and  lists  author- 
ized by  this  statute  and  there  was  no  occasion  to  dis- 
cuss that  matter.  He  found  that  since  the  statute 
is  not  compulsory  either  in  form  or  in  effect,  there 
was  no  ground  for  holding  it  invalid  because  not  afford- 
ing equal  protection  of  the  laws. 

Neither  was  the  act  an  unconstitutional  detection 
of  legislative  power,  because  it  did  not  confer  judicial 
powers  upon  the  commission.  Since  the  decrees  of 
the  commission  could  not  form  the  basis  of  a  crim- 
inal proceeding,  it  followed  there  was  no  foundation 
for  the  contention  of  the  respondents  that  they  were 
subjected  to  punishment  without  proper  notice,  or 
complaint,  or  hearing,  or  trial  by  jury ;  and  that  there- 
fore their  constitutional  right  as  to  furnishing  evidence 
against  themselves  had  not  been  violated. 


He  held  that  it  was  not  necessary  to  consider  the 
validity  of  the  sections  purporting  to  compel  news- 
papers to  publish  notices  of  the  findings  of  the  Com- 
mission, and  to  exonerate  the  Commission  and  pub- 
lishers from  liability  for  damages  for  such  publication, 
as  those  sections  were  not  involved  in  this  proceed- 
ing, but  even  if  the  question  of  their  constitutionality 
should  later  arise,  they  were  separable  from  the  rest 
of  the  act  and  therefore  would  not  affect  this  decision 
relating  to  the  other  sections. 

He  held  the  act  as  interpreted  did  not  violate  the 
provisions  of  the  14th  Amendment  to  the  Constitution 
of  the  United  States  as  none  of  the  decisions  of  the 
United  States  Supreme  Court  upon  which  the  respond- 
ents rely  was,  in  his  opinion,  at  variance  with  the 
decision  here  reached. 

The  law  was  therefore  sustained,  and  a  writ  com- 
pelling the  respondents  to  testify  was  issued. 


Employer  Held  Responsible  For  An  Employe's  Violation  Of  The 

Child  Labor  Law 


People  PB.  Sheffield  Farms-Slawson-Decker 

Co.-  121  N.  E.  Rep.  474  (New  York). 

The  defendant  company  was  convicted  of  violating 
a  provision  of  the  Labor  Law  relating  to  the  em- 
ployment of  minors,  and  appealed  successively  to  the 
Appellate  Division  of  the  Supreme  Court  (180  App. 
Div.  615,  167  N.  Y.  Supp.  958)  and  to  the  Court  of 
Appeals,  both  of  which  affirmed  the  decisions  of  the 
lower  courts. 

The  defendant  was  engaged  in  the  sale  of  milk 
and  employed  over  a  hundred  drivers  to  make  deliv- 
eries. One  of  the  drivers  had  hired,  a  boy  who  was 
13  years  of  age  to  assist  him,  in  violation  of  a  pro- 
vision of  the  Labor  Law,  which  was  discovered  and  re- 
ported by  a  State  Inspector.  The  company  had,  it 
appears,  a  rule  to  the  effect  that  drivers  were  not, 
under  pain  of  dismissal,  to  allow  any  person  not  in 
the  employ  of  the  company  to  assist  them  in  any 
way,  or  to  ride  on  their  wagons,  and  the  driver  knew, 
therefore,  that  he  was  disobeying  the  rules  of  his  em- 
ployer when  he  hired  the  boy. 

The  evidence  indicated  that  the  company  was  aware 


that  the  rule  had  often  been  broken;  that  it  had  sent 
out  its  own  inspectors  "maybe  once  a  week  or  a  month," 
and  persons  who  had  broken  the  rule  had  merely 
been  reprimanded  but  not  discharged.  It  was  there- 
fore evident  that  no  adequate  method  of  enforcing  the 
rule  had  been  established,  as  the  boy  had  been  doing 
the  same  work  for  six  months. 

In  discussing  the  provisions  of  the  Labor  Law, 
as  applied  to  these  facts,  Judge  Cardozo  said  that  it 
was  directed  primarily  against  the  employer,  who  must 
neither  create  nor  suffer  the  prohibited  conditions 
to  exist  in  his  business,  and  that  the  mere  promulga- 
tion of  a  rule  directing  his  employes  to  obey  the  law 
did  not  absolve  him  from  responsibility.  The  employer 
broke  the  statute  if  he  employed  a  child  himself,  and 
he  was  equally  at  fault  if  his  agents,  to  whom  he  had 
delegated  "his  own  power  to  prevent"  should  violate 
it;  and  that  notwithstanding  the  fact  that  the  extent 
of  the  business  might  preclude  the  employer's  per- 
sonal supervision,  it  was  his  duty  to  investigate  pre- 
vailing conditions  in  order  to  prevent  violations  of  the 
law. 


Injunction  Against  Pirating  News  Sustained  By  Supreme  Court 


Independent  News  Service  vs.  Associated 

Press,  38  Sup.  Ct,  68. 

When  the  United  States  Supreme  Court  sustained 
an  injunction  against  the  pirating  by  the  International 
News  Service  of  news  collected  and  distributed  by 


the  Associated  Press,  the  most  important  question  in- 
volved was  whether  such  news  and  its  distribution 
constituted  a  property  right  of  such  a  nature  as  would 
justify  a  court  of  equity  in  intervening  by  injunc- 
tion.    Upon  this  point  the  Court  made  a  very  im- 
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portant  utterance,  which  in  the  future  may  have  an 
important  bearing  on  anti-injunction  legislation,  and 
in  which  it  declared  that  the  right  to  acquire  property 
was  as  important  as  the  right  to  protect  property  al- 
ready acquired.    The  Court  said : 

''In  order  to  sustain  the  jurisdiction  of  equity  over 
the  controversy,  we  need  not  affirm  any  general  and 
absolute  property  in  the  news  as  such.  The  rule  that 
a  court  of  equity  concerns  itself  only  in  the  protection 
of  property  rights  treats  any  civil  right  of  a  pecuniary 
nature  as  a  property  right  (cases  cited),  and  the  right 
to  acquire  property  by  honest  labor  or  the  conduct  of 
a  lawful  business  is  as  much  entitled  to  protection  as 
the  right  to  guard  property  already  acquired." 


The  court  also  dealt  with  the  fundamental  relations 
of  one  citizen  to  another  and  his  duty  to  protect  his 
own  affairs  in  such  a  way  as  not  necessarily  to  injure 
another.  This  of  course  is  one  of  the  foundation  prin- 
ciples of  the  law  relating  to  trade  disputes  and  we 
accordingly  quote  from  the  court's  decision  as  fol- 
lows: 

''The  parties  are  competitors  in  this  field;  and,  on 
fimdamental  principles,  applicable  here  as  elsewhere, 
when  tbe  rights  or  privileges  of  the  one  are  liable  tio 
conflict  with  those  of  the  other,  each  party  is  under 
a  duty  so  to  conduct  itsi  own  business  as  not  unneces- 
sarily or  unfairly  to  injure  that  of  the  other." 


Summary  Of  Labor  Legislation  For  1918 


A  study  of  labor  legislation  during  the  year  1918, 
shows  that  the  tendency  has  been  to  favor  protective 
standards  for  labor.  Congress  and  twenty-one  States, 
which  held  legislative  sessions,  have  almost  uniformly 
upheld,  enforced,  and  extended  labor  laws. 

SOCIAL  INSURANCE,  REHABILITATION  AND 
INDUSTRIAL  EDUCATION. 

The  United  States  provided  for  the  rehabilitation 
and  reeducation  of  crippled  soldiers  and  sailors,  and 
also  provided  funds  for  the  placement  and  supervision 
after  placement  of  such  rehabilitated  persons. 

Massachusetts  followed  this  lead  by  enacting  a  sim- 
ilar measure  providing  for  the  rehabilitation  and  re- 
education of  victims  of  industrial  accidents,  with  a 
fund  of  $10,000  for  the  establishment  of  a  Division 
of  Training  and  Instruction,  the  chief  of  which  is  to 
be  appointed  by  the  Industrial  Accident  Board  sub- 
ject to  the  approval  of  the  Governor  and  Council. 
The  Board  is  to  give  aid  in  obtaining  education,  train- 
ing, and  employment,  and  may  cooperate  with  the 
State  Board  of  Education  and  United  States  Govern- 
ment in  maintaining  schools  and  institutions  for  this 
purpose.  This  State  also  extended  its  workmen's 
compensation  act  to  certain  bridge  employes,  raised 
its  present  scale  of  compensation,  and  provided  funds 
to  encourage  old-age  annuities  and  mutual  sick  ben- 
efit associations. 

Louisiana  created  a  commission  to  study  state  work- 
men's compensation  and  simiar  insurance  and  raised  its 
present  scale  of  compensation. 

New  Jersey  supplemented  its  present  act  by  cre- 
ating a  Workmen's  Compensation  Bureau  in  its  De- 
partment of  Labor. 


Kentucky  extended  its  workmen's  compensation  act 
to  cover  all  employers  of  three  or  more,  instead  of  five 
or  more,  and  reduced  the  waiting  period  from  five  to 
seven  days. 

New  York  provided  for  an  inquiry  into  pensions  for 
civil  employes,  extended  its  workmen's  compensation 
act  to  include  practically  all  theatrical  mechanics  and 
skilled  workmen  in  theatres,  moving  picture  oper- 
ators, and  various  forest  and  other  state  employes. 

Virginia  passed  an  elective  compensation  law  for 
public  employments  and  for  all  private  employers  hav- 
ing eleven  or  more  employes ;  domestic  servants,  farm 
laborers,  and  casual  employes  and  employes  on  rail- 
roads in  interstate,  intrastate  and  foreign  commerce 
are  excepted. 

It  is  interesting  to  note  that  forty-one  states  and  ter- 
ritories have  adopted  the  workmen's  compensation 
form  of  social  insurance,  Virginia  being  the  latest  re- 
cruit. Four  states  base  compensation  on  55  per  cent, 
of  wages,  four  on  60  per  cent.,  three  on  65  per  cent., 
and  six  on  66  2-3  per  cent.  Sixteen  laws  provide  for 
insurance  in  a  state-managed  fund. 

SABOTAGE  AND  REVOLUTIONARY 
ACTIVITIES. 

Five  western  states,  namely,  Arizona,  Nebrasks, 
North  Dakota,  South  Dakota  and  Montana,  passed 
anti-sabotage  statutes  with  penalties  ranging  from  one 
to  twenty-five  years  and  fines  of  from  $200  to  $10,000. 

Montana  asked  Congress  to  pass  laws  defining  sabot- 
age as  a  crime,  and  to  provide  punishment  for  destruc- 
tion of  property  and  interference  with  the  manage- 
ment thereof  for  the  purpose  of  bettering  working 
conditions,  and  other  acts  that  may  be  construed  as 
sabotage.    This  state  also  defined  criminal  syndicalism 
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as  advocacy  of  crime,  violence,  force,  arson,  destruc- 
tion of  prc^erty,  sabotage  or  other  unlawful  method, 
as  a  means  of  effecting  industrial  or  political  ends, 
and  made  it  a  felony,  and  further  provided  that  any 
one  owning  or  in  charge  of  a  place  of  assemblage 
who  knowingly  permits  an  assemblage  for  such  pur- 
poses is  guilty  of  a  misdemeanor. 

REGULATIONS  OF  THE  LABOR  CONTRACT. 

Massachusetts  passed  two  important  measures  for- 
bidding excessive  deductions  from  wages  for  tardiness, 
extended  its  lien  law  to  persons  performing  labor  un- 
der a  written  contract  subsequent  to  the  date  of  the 
original  contract,  and  required  the  weekly  payment  of 
club  employes  in  the  cities. 

Virginia  extended  its  adt  against  fraudulent  labor 
contracts  to  include  oral  contracts,  and  brought  rail- 
road, steamship,  and  mining  companies  under  the 
semi-monthly  pay  law. 

Louisiana  regulated  the  requirements  of  bonds  to 
protect  wages  on  public  contracts. 

Kentucky  regulated  the  assignment  of  wages  and 
created  liens  on  motor  vehicles. 
New  York  regulated  the  wearing  of  industry  badges. 

Maryland  required  bonds  for  the  faithful  perform- 
ance of  work  for  the  state  to  include  the  obligation  to 
pay  debts  for  labor. 

Mississippi  required  contractors  for  the  state  to  give 
bond  for  the  prompt  payment  of  wages. 

New  Jersey  passed  a  law  requiring  that  state  em- 
ployes who  had  been  illegally  dismissed  were  to  re- 
cover salves  lost  during  illegal  dismissal,  and  re- 
quired contractors  on  public  work  to  give  bond  for  pay- 
ment of  wages  and  material. 

HOURS  OF  LABOR. 

Kentucky  required  eight  hours'  actual  labor  from 
county  road  employes. 

Massachusetts  authorized  Quincy  and  Waltham  to 
provide  Saturday  half-holidays  for  city  employes. 

The  United  States  set  an  eight-hour  day  for  watch- 
men, messengers,  and  laborers  in  first  and  second- 
class  post  offices,  railway  postal  clerks  assigned  to 
terminal  railway  post  offices  and  transfer  offices,  and 
gave  compensatory  time  for  employes  in  terminal  rail- 
way postoffices  and  transfer  offices  when  required  to 
work  on  Sundays  or  holidays. 

MINIMUM  WAGE. 

Maryland  granted  a  minimum  wage  of  $2  a  day  to 
road  laborers. 


Massachusetts  established  a  minimum  wage  for 
laborers  employed  by  the  municipality  of  Wore    ter. 

New  York  increased  by  ten  per  cent,  all  lower  paid 
civilian  employes,  provided  it  did  not  raise  their  com- 
pensation to  more  than  $1,500  per  annum. 

The  United  States  increased  the  compensation  of 
postal  employes,  printers.  Treasury  Departmjent    '  ^ 
chanics,  and  general  civilian  employes  of  the  Gove 
ment  and  the  District  of  Columbia. 

WOMEN  AND  CHILDREN. 

Further  advances  were  made  in  raising  the  legal 
minimum  age  of  employment  for  children. 

Maryland  raised  the  limit  from  12  to  14  years  for 
vacation  work  in  canneries. 

Virginia  raised  the  minimum  age  from  14  to  16  in 
mines  and  quarries,  that  for  girl  messengers  from  14 
to  18,  and  extended  the  women's  ten-hour  law  to 
laundries. 

Wisconsin  raised  the  age  of  employment  for  boys 
in  street  trades  from  16  to  17,  except  in  certain  lo- 
calities, and  required  the  attendance  at  an  evening  or 
vocational  school  for  four  hours  a  week  as  a  condition 
of  employment  for  "illiterate"  minors  over  17. 

New  York  permitted  children  between  14  and  16 
to  work  in  stores  and  offices  during  vacation,  prohibited 
the  employment  of  female  messengers  under  21  and 
restricted  the  hours  of  such  employes  to  fifty-four  per 
week. 

Louisiana  established  a  commission  to  investigate 
minimum  wages  for  women  and  children  and  required 
seafts  for  female  elevator  operators. 

Rhode  Island  prohibited  the  use  of  the  suction  or 
"Kiss  of  Death"  shuttle,  or  any  shuttle  any  part  of 
which  has  to  touch  the  mouth  of  the  operator. 

Texas  passed  laws  relating  to  sanitary  regulations 
for  females  in  industry. 

New  Jersey  reduced  hours  and  added  further  restric- 
tions to  the  employment  of  Child  labor. 

Massachusetts  extended  the  women's  hour  laws  to 
women  and  children  elevator  operators  and  pensioned 
its  scrub  women. 

Mississippi  granted  Saturday  half-holidays  to  all 
women  employes  of  the  state  during  June,  July,  and 
August. 

EMPLOYMENT. 

Maryland  created  a  legislative  committee  to  confer 
with  the  War  and  Navy  departments  for  securing  agri- 
cultural labor. 

Louisiana  placed  the  regulation  of  private  employ- 
ment agencies  with  its  Department  of  Labor. 
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Nav  Jersey  created  a  migrant  welfare  and  cmploy- 
• /bureau  and  placed  the  regulaton  of  private  em- 
.;  ^nent  agencies  with  its  Department  of  Labor. 
New  York  authorized  a  public  employment  office  for 

Vjontana  passed  laws  for  the  registration,  classifica- 
..^,  location  and  assignment  of  labor,  on  account  of 
r  shortage, 

SAFETY  AND  HEALTH 

Khode  Island  prohibited  common  drinking  cups. 

New  York  made  amendments  in  the  structural  re- 
quirements for  factories,  called  for  vestibuled  cabs  on 
locomotives,  and  reduced  the  requisite  age  for  master, 
pilot,  or  engineer  of  steam  vessels  from  21  to  18  years. 

Virginia  prohibited  common  drinking  cups,  and  re- 
quired exhaust  hoods  on  grinding  or  buffing  wheels. 

The  United  States  required  certiiicaited  life  boat  men 
on  vessels  under  the  seamen's  act. 

Massachusetts  required  facilities  for  warming  food 
in  large  establishments. 

New  Jersey  provided  that  in  cities  of  the  first  and 
second  class  the  height  and  bulk  of  buildings,  area 
of  yards,  courts,  and  open  spaces  may  be  regulated, 
and  that  the  cities  may  aso  be  districted  as  to  the  loca- 
tion of  trades,  industries,  etc.,  and  may  impose  regula- 
tions which  shall  be  uniform  for  each  district,  designed 
to  promote  the  public  safety,  health,  etc. 

ADMINISTRATION  OF  LABOR  LAWS 

Efficiency  in  the  administration  of  labor  laws  is  a 
matter  of  growing  concern,  as  is  evidenced  by  the  legis- 
lative enactments  in  thiat  department  during  the  year. 

Massachusetts  directed  the  supervisor  of  adminis- 
tration to  investigate  working  conditions  of  employes 
of  the  commonwealth  and  their  compensation,  author- 
ized the  appointment  of  five  additional  inspectors  on 
the  Board  of  Labor  and  Industries,  and  made  a  num- 
ber of  other  changes  in  its  labor  laws. 


New  Jersey  organized  a  new  boiler  inspection  bu- 
reau and  made  numerous  changes  and  additions  to  its 
present  laws. 

New  York,  Louisiana,  Rhode  Island,  and  the  United 
States  increased  salaries  for  labor  administration. 

Kentucky  created  a  Department  of  Mines. 

CONCILIATION  AND  ARBITRATION 
Massachusetts  required  the  Secretary  of  its  Board 
of  Conciliation  and  Arbitration  to  give  notice  to  em- 
ployers and  workmen  of  hearings  of  the  Board. 

MISCELLANEOUS 
Congress  passed  a  resoltvtion  directing  that  the  funds 
donated  by  Theodore  Roosevelt  for  the  Foundation 
for  the  Promotion  of  Industrial  Peace  be  returned  to 
his  estate,  as  it  had  been  found  impracticable  to  use 
them. 

ANTI-EFFICIENCY  LEGISLATION 

The  United  States  prohibited  the  use  of  the  usual 
efficiency  devices  on  work  authorized  by  the  Army  bill, 
and  also  forbade  the  use  of  the  stop-watch  on  work 
performed  under  the  Fortifications  bill.  The  provis- 
ion in  the  Army  bill  is  as  follows : 

^  .  .  .  That  no  part  of  the  appropriations  in  this 
Act  shall  be  available  for  the  salary  or  pay  of  any  of- 
ficer, manager,  superintendent,  foreman,  or  other  per- 
son having  charge  of  the  work  of  any  employe  of  the 
United  States  Government  while  making  or  causing  to 
be  made  with  a  stop  watch,  or  other  time-measuring 
device,  a  time  study  of  any  such  employe  between  the 
starting  and  completing  thereof,  or  of  the  movements 
of  any  such  employe  while  engaged  upon  such  work; 
nor  diall  any  part  of  the  appropriations  made  in  this 
Act  be  available  to  pay  any  premiums  or  bonus  or  cash 
reward  to  any  employe  in  addition  to  his  regulax 
wages,  except  for  suggestions  resulting  in  improve- 
ments or  economy  in  the  operation  of  any  Govern- 
ment planf 


Conviction  Of  Union  Officials  For  Extortion  Sustained  By  Illinois 

Supreme  Court 


People  v8.CuiTan  et  aL-l2lN.E.  Rep.  637(imnoi8) 

Curran  and  others  had  been  convicted  of  conspiracy 
and  had  appealed,  first  to  the  Appellate  Court,  and 
then  to  this,  the  Supreme  Court  of  Illinois,  both  of 
which  affirmed  the  conviction. 

The  plaintiffs  in  error  were  members  and  business 
agents  of  the  glaziers,  painters,  and  other  unions,  and 
on  every  Monday  they  met  and  prepared  a  list  called 


the  "Glass  list,"  which  contained  the  addresses  of 
property  charged  to  be  unfair  to  union  labor.  The 
list  was  revised  twice  a  week  and  copies  were  mailed 
to  dealers  of  glass  in  Chicago,  who  thereupon  refused 
to  furnish  glass  for  any  building  on  the  list.  Glass  in 
the  buildings  on  the  unfair  list  would  be  broken  with 
beer  bottles,  bricks,  and  other  missiles,  and  when  the 
owner  would  go  to  the  local  dealers  for  new  glass  they 
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would  refuse  to  furnish  it  and  would  refer  him  to  -.. 
saloon  which  was  the  headquarters  o(  the  union  racn. 
The  owner  ^ould  there  be  told  that  he  had  violated 
some  rule  of  the  Union,  and  in  order  to  get  his  glass 
set  would  be  compelled  to  pay  a  fine  fixed  by  the  plain- 
tiffs in  error,  which  amounted  in  some  cases  to  as 
much  as  $400,  or  would  be  given  the  alternative  of  let- 
ting his  glass  remain  out  and  exposing  his  property 
to  the  elements. 

Justice  Cartwright  found  that  there  was  no  real  or 
substantial  controversy  between  the  owners  of  the 
properties  and  the  unions  and  that  the  scheme  was  to 
extort  money  from  them  in  order  to  have  their  prop- 
erties taken  from  the  blacklist.    He  said  that  in  the 


operations  of  these  men,  which  had  covered  a  peri^ 
of  several  years,  more  than  fifty  cases  of  extortion  had 
been  mentioned,  and  in  affirming  the  conviction  in  the 
lower  L.    rt  he  held  that  the  plaintiffs  in  error  had 
been  proved  guilty  beyond  the  semblance  of  a  doubt. 

This  is  one  of  the  many  cases  which  grow  out  of 
union  practices  in  Chicago  to  extort  large  sums  of 
money.  Among  the  prosecutions  is  the  case  of  United 
States  vs.  Boyle,  where  parties  extorting  thousands 
of  dollars  at  a  time  were  convicted  of  restraining  trade 
under  the  Federal  anti-trust  laws.  We  are  now  await- 
ing a  decision  of  the  United  States  Circuit  Court  of 
Appeals  on  defendants'  appeals  from  convictions  in 
that  case. 


Wanton  Attempt  By  Union  To  Force  Employer  To  Unionize  His  Busi- 
ness Permanently  Enjoined 


Roempke  vs.  Ray  et  al.-  (Superior  Court,  Marion 

County,  Indiana) 

The  plaintiff  employed  five  bakers  and  assistants  in 
his  establishment  in  Indianapolis,  which  he  conducted 
as  an  open-shop.  Representatives  of  the  local  bakers* 
union  and  of  the  Central  Labor  Union  of  Indianapolis 
called  upon  him  and  asked  him  to  unionize  his  shop, 
and  the  plaintiff  replied  that  the  men  could  join  the 
Union  if  they  wished  to,  but  that  he  would  not  force 
them  to  join.  The  representatives  of  the  Union  then 
presented  the  matter  to  his  employes  and  they  all  de- 
clined to  join.  The  Union  thereupon  scattered  broad- 
cast in  the  plaintiff's  neighborhood  a  circular  contain- 
ing various  false  statements,  among  which  were  the 
announcements  that  he  was  running  a  "sweatshop" 
and  "oppressing  his  help,"  etc.,  and  a  picket,  who  pre- 
tended to  be  deaf  and  dumb,  was  assigned  to  walk  back 
Tind  forth  before  the  bakery  carrying  a  sign  on  his 
back  and  chest  containing  the  words,  "This  shop  un- 
fair to  organized  labor." 

It  should  be  understood  that  there  was  no  dissatis- 
faction among  the  plaintiff's  employes,  that  none  of  the 
members  of  the  Union  committee  that  called  on  him 
was  a  discharged  or  a  striking  employe,  and  that  the 
unions  which  the  committee  represented  did  not  num- 


ber in  their  membership  any  one  who  had  been  pre- 
viously employed  by  the  plaintiff. 

Like  the  case  of  the  American  Steel  Foundries  be- 
fore the  United  States  Supreme  Count,  which  was  re- 
viewed in  our  February  issue,  the  interference  was  un- 
justified and  constituted  a  plain  attempt  to  damage 
the  business  of  the  plaintiff. 

Counsel  for  the  plaintiff,  Messrs.  Whitcomb  &  Dow- 
den,  of  Indianapalis,  instituted  suit  to  restrain  the  de- 
fendants from  this  unlawful  interference,  and  in  addi- 
tion to  claiming  that  this  was  an  unlawful  conspiracy 
under  the  common-law  they  contended  that  the  activi- 
ties of  the  defendants  violated  a  city  ordinance,  which 
forbade  any  one  to  display  placards,  signs,  etc.,  on  the 
streets  of  the  city. 

Shortly  after  suit  had  been  filed,  the  defendant's 
attorneys  agreed  that  the  picket  would  be  withdrawn, 
pending  the  settlement  of  the  suit,  and  finally  stated 
that  they  would  permit  a  judgement  by  default,  provided 
plaintiff  would  dismiss  as  to  Mr.  Ray,  one  of  the  de- 
fendants, who  was  in  the  military  service  of  the  United 
States.  Judgment  was  accordingly  entered  continu- 
ing the  sweeping  temporary  decree,  which  enjoined  all 
interference  and  all  kinds  of  picketing,  whether  peace- 
ful or  dtherwise. 
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"It  is  one  of  the  privileges  of  every  American  citizen  to 
adopt  and  follow  such  lawful  industrial  pursuit,  not  injurious  to 
the  community,  as  he  may  see  fit,  without  unreasonable  regula- 
tion or  molestation  and  without  being  restricted  by  any  of  those 
unjust,  oppressive  and  odious  monopolies  or  exclusive  privileges 
which  have  been  condemned  by  all  free  governments.  .  .  .  There 
is  no  more  sacred  right  of  citizenship  than  the  right  to  pursue  un- 
molested a  lawful  employment  in  a  lawful  manner.  It  is  nothing 
more  nor  less  than  the  sacred  right  of  labor. 

"For  the  preservation,  exercise  and  enjoyment  of  these  rights, 
the  individual  citizen  as  a  necessity  must  be  left  free  to  adopt  such 
calling,  profession  or  trade  as  may  seem  to  him  most  conducive  to 
that  end.  Without  this  right  he  cannot  be  a  free  man.  This  right 
to  choose  one's  calling  is  an  essential  part  of  that  liberty  which  it  is 
the  object  of  government  to  protect ;  and  a  calling  when  chosen  is 
a  man's  proi)erty  and  right.  Liberty  and  property  are  not  protected 
where  these  rights  are  arbitrarily  assailed." 

—  United  States  Supreme  Court — 1812 
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Reconstruction  Programs  of  Labor 


The  programs  of  reconstruction  presented  by  the 
American  Federation  of  Labor,  the  Railway  Brother- 
hoods, various  State  Federations  of  Labor  and  the 
International  Labor  Commission  are  on  the  whole  har- 
monious.   They  contain  many  splendid  suggestions  of 


inspiration  and  promise  exhibiting  appreciation  of  the 
spirit  of  the  day  but  they  unfortunately  include  propo- 
sitions showing  devotion  to  industrial  warfare  and  an 
anti-social  attitude  toward  industry  and  the  State. 


Program  of  the  American  Federation  of  Labor 


DESTROYING  THE  CONSTITUTION 

For  a  number  of  years  the  American  Federation  of 
Labor  has  been  endeavoring  to  devise  methods  where- 
by the  Courts  would  be  deprived  of  their  power  to 
declare  laws  unconstitutional  and  one  bill  which  it 
backed  provided  that  any  Judge  who  attempted  to  ex- 
ercise such  an  authority  should  automatically  forfeit 
his  Judgeship.  In  keeping  with  this  idea,  the  most 
dangerous  proposal  in  the  Federation's  program  of 
reconstruction  which  would  impair  the  rights  of  mi- 
norities by  destroying  constitutional  restrictions,  is 
the  demand  that  an  act  of  the  legislature  if  twice 
enacted  should  override  the  Constitution  whether 
State  or  Federal.    The  Federation  program  says : 

'It  ifl|  essential  that  tlie  people  acting  directly 
through  Congress  or  State  Legislatures  should  have 
final  authority  in  determining  which  laws  shcnild  be 
enacted.  Adequate  steps  must  be  taken,  therefore, 
which  will  provide  that  in  the  event  of  the  Supreme 
Court's  declaring  an  act  of  Congress  or  of  the  State 
legislatures  unconstitutional  and  the  people  acting 
directly  or  through  Congress  or  a  State  legislature 
should  re-enact  the  measure,  it  shall  then  become  the 
law  without  being  subject  to  annullment  by  any 
Court'' 

If  such  a  provision  became  part  of  our  organic  law 
at  a  time  when  conflicting  class  interests  are  seeking 
adjustment,  the  temptation  would  be  offered  the 
majority  class  to  make  the  Government  a  tool  for 
class  interests  to  the  injury  of  minorities. 

GOVERNMENT   OWNERSHIP   AND   STRIKES 
OP  GOVERNMENT  EMPLOYES 

The  Federation  demands  that  all  public  and  semi- 
public  utilities  should  be  owned,  operated  or  regulated 
by  the  Government  in  the  interests  of  the  public ;  that 
the  Government  should  own  and  operate  all  water 
power,  all  wharves  and  docks  connected  with  public 
highways,  and  should  develop  a  merchant  marine  under 
its  control. 

But  while  the  Federation  would  by  such  a  policy 
create  millions  of  additional  public  employes  whose 


livelihood  would  be  derived  from  the  operations  of  these 
public  agencies,  it  is  not  willing  that  the  regulation  of 
conditions  of  employment  therein  should  be  deter- 
mined by  the  disinterested  agency  of  our  democratic 
government,  but  reserves  the  right  to  declare  indus- 
trial warfare  against  the  Government  in  the  event 
that  its  decisions  are  not  satisfactory.  Concerning 
the  status  of  ptiblic  employees,  the  Federation  Pro- 
gram says: 

''The  fixing  of  wages,  hours  and  conditions  of  labor 
for  pid>lic  employees  by  legislation  hampers  the  nec- 
essary exercise  <^  organization  and  collective  bargain- 
ing. Public  employees  must  not  be  denied  the  right 
of  organization,  free  activities  and  collective  bargain- 
ing. 

''Whatever  final  disposition  shall  be  made  of  the 
railroads  of  the  country,  in  ownership,  management  or 
regulation,  we  insist  upon  the  right  of  the  workers  to 
organize  for  their  common  and  mutual  protection  and 
the  full  exercise  of  the  normal  activities  which  come 
with  organization.'' 

There  is  no  doubt  as  to  the  meaning  of  this  plat- 
form. Mr.  A.  B.  Garretson,  President  of  the  Order 
of  Railway  Conductors,  appearing  before  a  commit- 
tee of  Congress  in  behalf  of  the  various  railway 
brotherhoods  of  400,000  men  and  industrial  unions 
doing  work  for  railroad  companies  and  comprising 
about  a  million  and  a  half  men,  demanded  that  the 
railroads  be  owned  by  the  Government  and  operated 
by  the  railroad  employes,  but  reserves  the  right  to 
strike  and  paralyze  commerce  in  the  event  that  gov- 
ernment conduct  does  not  measure  up  to  the  terms  of 
class  dictation. 

Our  opposition  to  this  platform  is  that  the  right 
to  strike,  which  at  times  derives  justification  as  a 
necessary  but  distressing  means  of  maintaining  eco- 
nomic equilibrium  in  private  industry,  has  no  standing 
or  justification  where  governmental  action  is  con- 
cerned; to  control  governmental  action  by  threat  of 
strike  means  government  by  strike  and  not  by  bal- 
lot. 
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RIGHT  TO  ORGANIZE 

Although  the  Supreme  Court  of  the  United  States 
has  repeatedly  held  that  an  employer  has  the  con- 
stitutional right  to  employ  union  or  non-union  men, 
as  he  may  see  fit,  the  demand  of  the  Federation,  while 
carrying  on  organized  discrimination  against  non- 
union men,  is  that  discrimination  against  union  men 
must  cease.    The  Platform  says: 

^It  is  therefore  essential  tliat  the  workers  every- 
where should  insist  upon  their  right  to  organize  in 
trade  uniona  and  that  effective  legislation  should  be 
enacted  which  would  make  it  a  criminal  offense  for 
any  employer  to  interfere  with  or  hamper  the  exercise 
of  this  right  or  to  interfere  with  the  legitimate  activi- 
ties of  trade  unionfl.** 

The  League  for  Industrial  Rights  believes  in  the 
open  shop  and  the  right  of  self-determination,  which 
permits  an  employee  to  decide  whether  or  not  he 
will  join  any  labor  union  without  unfair  pressure 
from  employer  or  employees,  and  believes  that  the 
constitutional  right  to  join  or  not  to  join  a  labor 
union  should  be  the  Magna  Charta  of  industry. 

If,  however,  the  country  were  to  be  faced  with  a 
situation  where  organized  labor  should  continue  to 
force  employes  into  unions  and  all  economic  opposi- 
tion to  men  joining  a  union  must  be  discarded  by 
employers  regardless  of  the  crimes  which  a  particular 
union  may  have  committed  or  the  irresponsibility 
which  it  may  have  exhibited  in  business  affairs,  then 
this  country  would  soon  be  forced  into  a  position 
where  substantially  all  labor  was  organized  under  one 
national  head.  Such  a  condition,  we  believe,  would 
be  a  veritable  calamity,  for  the  present  events  in 
Great  Britain  indicate  that  such  power,  when  acquired, 
will  be  utilized  to  coerce  the  Government.  Political 
and  economic  equilibrium  requires  that  no  single  in- 
dustry should  fall  into  the  control  or  power  of  any 
uncontrollable  or  unregulated  organization,  whether  of 
capital  or  labor.  The  danger  from  centralized  labor 
control  of  an  entire  industry  or  utility  upon  which 
the  public  is  dependent  is  far  greater  than  a  capitalistic 
monopoly ;  for  we  are  now  learning  that  organized  la- 
bor resists  the  Government  while  capital  does  not.  The 
country  should  always  have  a  large  body  of  non-union 
labor,  and  should  encourage  the  existence  of  inde- 
pendent labor  organizations  so  far  as  practicable. 

FREEDOM  OF  EXPRESSION  AND 
ASSOCIATION 

'The  very  Ufe  and  perpetuity  of  free  and  democratic 
institutions  are  dependent  upon  freedom  of  speech, 
of  the  press  and  of  assemblage  and  association.    We 


insist  that  all  restrictions  of  freedom  of  speech,  press» 
public  assembly,  association  and  travel  be  completely 
removed,  individuaUl  and  GROUPS  being  responsible 
for  their  utterances*'' 

We  wonder  if  the  Federation  will  admit  that  labor 
unions,  as  groups,  should  be  responsible  for  thei): 
acts  and  utterances.  The  law  should  be  made  clear 
to  this  end. 

POLITICAL  POLICY 

The  Federation  recommends  that  organized  labor 
refrain  from  establishing  a  political  party  of  its  own, 
claiming  that  its  non-partisan  methods  over  a  gener- 
ation have  secured  a  larger  measure  of  fundamental 
legislation  for  the  benefit  of  the  workers  than  has 
been  secured  by  the  workers  in  any  other  country. 
It  believes  vital  legislation  now  required  must  be  se- 
cured through  education  of  the  public  mind  and  the 
appeal  to  its  conscience. 

HOURS  OP  LABOR 

'The  right  of  labor  to  fix  its  hours  of  work  must 
not  be  abrogated,  abridged  or  interfered  with.  The 
dasr's  working  time  should  be  limited  to  not  more  than 
eight  hours,  with  overtime  prohibited  except  under 
the  most  extraordinary  emergencies.  The  week's 
working  time  shouki  be  limited  to  not  more  than  S^ 

WOMEN  AND  CHILDREN 

Women  should  receive  equal  pay  for  equal  work 
and  the  physical  welfare  of  both  women  and  children 
should  be  safeguarded  and  protected  against  exploita- 
tion. 

CO-OPERATION 

It  is  declared  that  co-operative  dairies,  canneries, 
packing  houses,  grain  elevators,  stores  and  other  co- 
operative enterprises  are  of  great  benefit  to  the  con- 
sumer and  protect  the  wage  earners  from  profiteering. 
Such  co-operative  agencies,  the  Federation  believes, 
will  prepare  people  to  participate  more  effectively  in 
the  solution  of  industrial,  commercial,  social  and 
political  problems. 

MISCELLANEOUS 

The  Federation  program  includes  the  following: 

Workmen's  compensation  laws  to  provide  more  ade- 
quately for  accidents  and  diseases. 

Immigration  to  be  prohibited  for  two  years  and 
thereafter  restricted,  but  a  campaign  of  Americanza- 
tion  to  be  carried  on  in  respect  to  all  immigrants. 

Progressive  taxes  to  be  levied  on  income,  inherit- 
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ances  and  land  values.  Educational  facilities  to  be 
enlarged  so  that  the  workers  are  afforded  the  fullest 
possible  development,  and  to  this  end  State  colleges 
and  universities  should  be  established. 

Government  experiments  and  some  governmental 
regulation  is  urged  in  connection  with  agriculture  and 
stockraising,  and  the  creation  of  a  large  tenant  class 
of  farmers  is  deprecated. 

Organized  labor  claims  the  same  right  to  furnish 
industry  with  workers  as  employers  to  furnish  it 
with  capital,  and  therefore  private  employment  agen- 
cies should  be  forbidden  from  engaging  in  this  work. 

Where  federal,  state  or  municipal  employment  agen- 
cies are  permitted,  they  should  operate  under  this 
joint  supervision  of  trade  unionists  and  employers 
equally  represented. 

The  government  should  inaugurate  a  plan  to  build 
model  homes  and  should  establish  a  system  of  credits 
whereby  the  workers  may  borrow  money  and  build 
homes. 

Dwellings  where  migratory  workers  may  find  lodg- 
ing and  food  during  periods  of  unemployment,  should 
be  supported  by  municipalities. 

MILITARISM  AND  THE  MILITIA  IN  INDUS- 
TRIAL DISPUTES 

The  trade  union  movement  is  opposed  to  a  large 
standing  army  or  any  kind  of  militarism.  It  is  alleged 
that  during  industrial  disputes  the  militia  has  at 
times  been  called  upon  to  support  the  selfish  interests 
and  has  sought  to  establish  martial  law  when  the 
courts  were  open  and  the  civil  authorities  competent 
to  act.  The  union  movement  insists  that  the  militia 
of  our  several  states  should  be  wholly  organized  and 
controlled  by  democratic  principles  and  that  the  right 
to  bear  arms  should  be  accepted  as  the  fundamental 
principle  of  our  government. 

SOLDIERS  AND  SAILORS 

Soldiers  and  sailors  who  have  entered  the  service 
in  the  nation's  defense  are  entitled  to  generous  re- 
ward and  should  receive  the  monthly  salary  previ- 
ously paid  for  a  period  not  to  exceed  twelve  months 
if  employment  is  not  secured.  Federal  and  state 
employment  bureaus  should  co-operate  with  trade 
union  agencies  in  securing  employment  for  discharged 
soldiers  and  sailors,  but  they  should  not  be  expected 
to  accept  employment  for  less  than  the  prevailing 
rate  of  wages  and  should  not  be  requested  or  required 
to  work  where  a  trade  dispute  exists  or  is  threat- 
ened. 

Recent  reports  from  Washington  declare  that  the 
Federation  of  Labor  is  about  to  engage  in  a  non- 


partisan campaign  for  the  election  of  all  candidates 
to  public  ofiice,  whether  democratic  or  republican,  who 
will  pledge  themselves  to  the  support  of  the  labor 
program. 

AMERICAN  LABOR  PARTY  AND 
RECONSTRUCTION 

Reconstruction  platforms  have  been  adopted  by  the 
labor  party  in  New  York,  Chicago  and  Ohio  and  have 
received  large  support  from  the  organized  labor  move- 
ment, together  with  some  co-operation  from  social- 
ists, although  there  has  in  the  past  been  a  distinct 
issue  between  the  official  position  of  organized  labor 
and  the  socialist  party  in  this  country. 

The  platform  of  the  New  York  Labor  Party,  which 
is  fairly  typical,  was  adopted  in  January,  and  while 
including  many  suggestions  and  phrases  of  the  pro- 
gram of  the  English  Labor  Party,  lays  down  the 
following  definite  demands: 

DEMOCRATIC  CONTROL  OP  INDUSTRY  and 
commerce  for  the  general  good  by  those  who  work  with 
hand  and  brain,  and  the  elimination  of  autocratic  dom- 
ination of  the  forces  of  production  either  by  selfish 
private  interests  or  bureaucratic  agents  of  government. 

FREE  SPEECH,  free  press,  free  assemblage  and 
free  worship,  and  the  liberation  of  all  persons  held  in 
prison  because  of  their  championship  of  the  rights 
of  labor  or  rights  guaranteed  them  by  the  Constitu- 
tion. 

PUBLIC  OWNERSHIP  of  pubUc  utiUties. 

C(»nmencement  of  PUBLIC  WORKS  to  prevent 
unemployment 

Reduction  of  the  COST  OF  LIVING,  the  develop- 
ment of  co-operation,  and  the  elimination  of  wastefiil 
methods,  parasitical  middlemen  and  profiteering  in 
industry  and  agriculture. 

DEMOCRATIC  CONTROL  OF  EDUCATION 
with  the  head  of  the  department  as  a  member  of  the 
cabinet,  and  college  and  university  training  free  to 
all  who  qualify.  The  democratization  of  education 
through  the  participation  of  labor  and  organized  teach- 
ers and  librarians. 

A  MINIMUM  WAGE  LAW  for  aU  adults  and  a 
democratic  board  of  adjustment  for  all  industry  com- 
posed equally  of  workers  and  employers;  a  standard 
working  week  of  44  hours  and  working  day  of  8  hours ; 
social  insurance ;  laws  protecting  children  and  women 
in  industry;  equal  pay  for  men  and  women  and  the 
elimination  of  universal  military  training. 

The  establishment  by  law  of  the  unqualified  right  of 
the  workers,  whether  in  private  or  federal,  state  or 
municipal    employ,    to    ORGANIZE    AND    DEAL 
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COLLECTIVELY  with  their  employers  through  such 
representatives  of  their  unions  as  they  choose,  and 
the  legal  recognition  of  the  principle  that  the  workef 
has  a  property  right  to  his  job.  No  curtailment  of 
the  personal  liberty  of  the  individual. 

Curbing  the  power  of  the  SUPREME  COURT  to 
declare  acts  of  Congress  unconstitutionaL 

REPRESENTATION  OP  LABOR  m  proportion 
to  its  voting  strength  in  all  departments  of  govern- 
ment. 

One  hundred  per  cent,  tax  on  aU  individual  incomes 
above  $100,000,  and  taxes  to  eliminate  excessive  in- 
heritances ;  progressive  taxation  upon  profits,  unearned 
increments  and  incomes. 

THE  ESTABLISHMENT  OP  A  LEAGUE  OP 
WORKERS  of  all  nations,  pledged  and  organized  to 
enforce  the  destruction  of  autocracy,  militarism  and 
economic  imperialism  throughout  the  world,  and  to 
estahlish  an  international  labor  standard  to  bring 
about  world  wide  disarmament  and  open  diplomacy 
to  the  end  that  there  shall  be  no  more  kings  and  no 
more  war. 

The  platform  of  the  Chicago  Labor  Party  runs 
along  the  same  lines,  but  would  confiscate  all  inherit- 
ances above  $100,000  in  order  to  liquidate  the  na- 


tional debt.  It  urges  the  continuation  of  soldiers'  and 
sailors'  insurance  and  the  extension  of  life  insurance 
by  the  government  without  profit  to  all  men  and 
women,  and  the  establishment  of  governmental  in- 
surance against  accident  and  illness  and  upon  all  in- 
surable forms  of  property. 

The  platform  of  the  Ohio  Labor  Party  would  place 
a  tax  of  90  per  cent  on  all  incomes  in  excess  of 
$20,000,  and  a  similar  ratio  on  net  incomes  of  cor- 
porations in  excess  of  6  per  cent 

Where  unemplo3rment  exists,  it  urges  that  the 
working  time  should  be  reduced  to  6  or  7  hours  a 
day  at  the  wage  rate  that  prevails  for  8  hours.  It 
declares  that  all  wages  should  be  determined  by  a 
democratic  board  of  adjustment  composed  of  workers 
and  employers  and  that  where  disagreements  arise 
in  that  board,  an  appeal  should  be  taken  to  some 
board  like  the  National  War  Labor  Board. 

DEMANDS  OP  THE  MINE  WORKERS 

The  English  coal  miners  threaten  to  strike  for  na- 
tionalization of  the  mines  and  take  comfort  from  the 
fact  that  our  own  coal  miners'  union  has  just  gone  on 
record  for  nationalization,  a  six-hour  day,  a  five-day 
week,  and  increased  wages. 


Proposals  of  International  Labor  Commission 


The  Peace  Conference  Commission  on  International 
Ls^r  Legislation  is  also  dealing  with  similar  pro- 
posals of  reconstruction.  The  program  submitted  by 
the  American  Delegation,  of  which  Mr.  Gompers  is 
the  head,  contains  the  following: 

'"That  m  law  and  in  practice  the  principle  shall 
be  recognized  that  the  labor  of  a  human  being  is  not 
a  commodity  or  an  article  of  commerce. 

(This  would  apply  the  principle  of  the  Clajrton  Act 
to  international  relations.) 

Involuntary  servitude  sbaJl  not  exist,  except  in  a 
punishment  for  crime  of  which  the  party  shall  have 
been  duly  convicted. 

Trials  by  jury  should  be  established. 

The  right  of  free  association,  free  assemblage,  free 
speech  and  the  press  shall  not  be  denied  or  abridged. 

That  the  seanien  of  the  merchant  marine  shall  be 
guaranteed  the  right  of  leaving  their  vessels  when 
the  same  are  in  a  safe  harbor. 

No  article  or  commodity  shall  be  shipped  or  de- 
livered in  international  commerce  in  the  production 
of  which  children  under  the  age  of  sixteen  years  have 
been  employed  or  permitted  to  work. 


(This  would  apply  the  principle  of  Federal  child 
labor  legislation  to  international  trade.) 

No  article  or  commodity  shall  be  shipped  or  de- 
livered in  international  commerce  in  the  production 
of  which  convict  labor  has  been  employed  or  per- 
mitted. 

It  shall  be  declared  that  the  work  day  in  industry 
and  commerce  shall  not  exceed  eight  hours  per  day, 
except  in  case  of  extraordinary  emergency,  such  as 
danger  to  life  or  property. 

The  sale  or  use  for  commercial  purposes  of  articles 
made  or  manufacttured  in  private  homes  shall  be  pro- 
hibited. 

It  shall  be  declared  that  an  equal  wage  shall  be 
paid  for  labor  performed — a  wage  based  upon  aiid 
commensurate  with  the  standards  of  pay  conforming 
to  the  civilization  of  the  time. 

Equal  wages  for  women  and  men  for  equal  work 
performed.'' 

The  draft  of  the  platform  submitted  by  the  British 
delegation  contains  the  following: 

Recognition  of  the  rights  of  workmen  to  combine 
and  maintain  peaceful  picketing. 

Digitized  by  C^OOQ IC 


Page  6 


Law    and    Labor 


April,  1919 


Recognitioii  of  the  rights  of  workingmen  to  com- 
bine politically  and  of  trade  unions  to  participate  in 
politics. 

Fixing  of  working  hours  by  laws  in  each  state,  with 
an  international  standard  as  to  minimum. 

Regulation  of  home  work  in  small  workshops  or 
sweat-shops  by  each  state. 


Measures  relating  to  hygiene,  insurance,  employ- 
ment of  women  and  children,  and  minimum  wages 
fixed  by  an  independent  commission  in  accordance 
with  var3dng  conditions  of  different  regions. 

Abolition  of  military  training,  prevention  of  unem- 
ployment by  the  distribution  of  (Milers  for  public 
works,  factory  inspection,  and  educational  opportu- 
nities for  the  workers. 


Supreme  Court  Declares  That  Eight-Hour  Law  for  Women 

is  Constitutional 


Dominion  Hotel  Co.  Plaintiff  in  Error,  vs.  The 
State  of  Arizona — ^Supreme  Court  of  the  United 
States,  No.  178,  October  Term,  1918. 

The  State  of  Arizona  began  a  prosecution  against 
the  hotel  company  alleging  that  it  had  permitted  a 
woman  employe  to  extend  the  performance  of  her 
day's  work,  which  consisted  of  eight  hours,  over  a 
period  longer  than  twelve  hours  in  violation  of  the 
terms  of  a  State  statute,  which  provides  as  follows : 

''Provided  further,  diat  the  said  eight-hour  period  of 
work  shall  be  performed  within  a  period  of  twelve 
hours,  the  period  of  twelve  hours  during  which  such 
labor  must  <be  performed  not  to  be  applicable  to  rail- 
road restaurants  or  eating  houses  located  upon  railroad 
rights  of  way  and  operated  by  or  under  contract  with 
any  railroad  company.''  (Penal  Code  of  Arizona,  Par. 
717.)    . 

The  hotel  coi;npany's  defense  was  that  the  exemp- 
tion of  the  railroad  restaurants  constituted  objection- 
able class  legislation  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States 
because  it  deprived  it  of  the  equal  protection  of  the 
laws.  Judgment  was  rendered  against  the  company, 
which  was  sustained  by  the  Supreme  Court  of  Ari- 
zona, and  from  that  decision  the  case  was  again  ap- 
pealed to  the  Supreme  Court  of  the  United  States. 


Justice  Holmes  in  delivering  the  opinion  of  the 
Court  said  that  the  equal  protection  of  the  laws  did 
not  mean  that  all  occupations  that  are  called  by  the 
same  name  must  be  treated  in  the  same  way,  and, 
in  discussing  the  fact  that  the  main  custom  of  the 
restaurants  upon  railroad  rights  of  way  comes  from 
passengers  on  trains  and  the  working  hours  of  em- 
ployes must  be  adjusted  to  meet  the  hours  of  trains, 
he  said  that  deference  should  be  paid  to  the  enact- 
ments of  the  legislature  in  cases  of  this  kind  as  it  had 
knowledge  of  local  conditions  and  the  power  to  make 
the  distinction  exempting  the  railroad  restaurants  from 
the  operation  of  the  law  if  the  public  interest  and 
welfare  demanded  it;  that  the  State  had  the  right  to 
correct  what  it  deemed  an  evil  and  to  stop  short  of 
those  cases  in  which  the  harm  to  the  few  concerned 
was  thought  less  important  than  the  harm  that  would 
ensue  to  the  public  if  the  rule  laid  down  was  made 
uniform;  and  that  if  a  particular  case  of  hardship 
resulted  from  the  natural  and  ordinary  application 
of  such  a  law,  the  hardship  must  be  suffered  as  one 
of  the  imperfections  of  human  things. 

The  constitutionality  of  the  statute  was  therefore 
upheld. 


Strike  by  Union  Men  to  Compel  the  Discharge  of  a  Non-Union  Em- 
ployee Held  Illegal  in  Massachusetts,  When  Employer  Had 
Not  Contracted  to  Employ  only  Union  Men 


Smith  V8.  Bowen  et  al.— 121  N.  E.  Rep.  814  (Mass.) 
A  shoe  manufacturing  concern  for  two  years  prior 
to  the  commencement  of  this  suit  had  engaged  in 
agreements  with  the  Shoe  Workers'  Protective  Union 
fixing  the  prices  to  be  paid  to  the  workmen,  providing 
that  an  agent  of  the  union  could  visit  the  factory  dur- 
ing working  hours,  and  allowing  the  union  to  have  a 
shop  committee  in  the  factory.    The  Superintendent 


of  the  factory  wanted  union  men,  and  by  the  adoption 
of  the  foregoing  agreements  obtained  them  and  ran 
the  plant  as  a  union  shop. 

One  of  the  union  men  in  the  factory  quit,  and  the 
company  employed  the  plantiflF,  Smith,  a  non-union 
man,  to  fill  the  vacancy.  Acting  on  the  advice  of  the 
Superintendent,  Smith  made  application  but  was  re- 
fused admission  to  the  union.     An  itltimatum  .was 
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thereupon  issued  by  the  union  setting  a  date  for  the 
company  to  discontinue  the  services  of  Smith  or  suf- 
fer the  alternative  of  a  strike,  and  upon  the  company's 
failing  to  accede  to  the  demand,  the  men  struck.  A 
few  days  later,  however,  Smith,  at  the  company's 
request,  left  its  employ,  and  the  men  who  had  gone 
on  strike  returned  to  work  and  have  worked  steadily 
ever  since. 

Smith  brought  suit  for  damages  and  for  an  in- 
junction to  restrain  the  union  from  interfering  with 
his  employment,  and  from  a  decree  in  favor  of  the 
union,  appealed  to  the  Supreme  Judicial  Court,  which 
held  in  his  favor. 

In  delivering  the  opinion  of  the  court.  Judge  Lor- 
ing  stated  that  a  contract  by  an  employer  with  a 
union  to  give  all  his  work  to  the  members  of  the 
union  is  valid,  and  a  strike  to  enforce  such  an  agree- 


ment is  a  legal  strike.  He  invited  attention  particu- 
larly to  the  fact  that  in  the  case  at  bar  the  agreement 
between  the  company  and  the  union  did  not  stipulate 
that  the  company  should  give  all  its  work  to  the 
union.  The  agreement  did  fix  the  prices  to  be  paid 
to  the  workmen,  and  permitted  the  union  to  have  a 
representative  visit  the  factory  and  to  have  a  shop 
committee,  but  these  provisions  did  not  constitute 
an  agreement  on  the  part  of  the  employer  to  give  all 
his  work  to  the  members  of  the  union,  and  in  view 
of  the  fact  that  he  had  not  contracted  to  employ 
only  union  men,  he  had  the  right  at  any  time  to  dis- 
continue his  policy  of  employing  union  men  exclusive- 
ly and  to  employ  some  non-union  men. 

He  held,  therefore,  that  the  strike  to  compel  the 
dismissal  of  Smith  was  illegal,  that  the  injunction 
prayed  for  should  issue,  and  that  damages  should  be 
assessed. 


Where  There  is  a  Closed-Shop  Agreement,  the  Union  is  Justified  in 
Threatening  a  Strike  if  a  Non-Union  Man  is  Employed 


Shinsky  vs.  O'Neil  et  aL— 121  N.E.  Rep.  790  (Mass.) 

Shinsky  was  expelled  from  the  union  and  sought 
work  in  a  number  of  union  shoe  factories,  each  of 
which  had  a  so-called  'Teace  pact"  with  the  union 
providing  among  other  things  that  all  work  ^'should 
be  given  to  members  in  good  standing  of  the  Lasters' 
Local  No.  1,  of  the  Unitel  Shoe  Workers  of  Amer- 
ica." The  Court  held  that  the  agreement  was  valid 
and  that  therefore  the  action  of  the  union  in  pro- 
curing the  discharge  of  the  plaintiff  by  putting  these 
various  factories  in  fear  of  a  strike  if  he  were  em- 
ployed, was  legal.  In  fact,  the  validity  of  the  agree- 
ment was  not  questioned  by  the  plaintiff.  There 
were  some  important  remarks  by  the  Court,  which 
looked  toward  the  ultimate  distinction  between  a 
closed  union  shop  with  a  closed  union,  and  a  closed 
union  shop  with  an  open  union.  In  this  connection 
the  Court  said : 

''A  union  which  has  an  agreement  with  an  employer 
providing  (inter  alia)  that  all  the  work  shall  be  given 


to  members  of  the  union  or  that  a  preference  shall  be 
given  to  members  of  the  union  in  employing  workmen, 
would  open  itself  to  a  aerious  criticism  if  it  refused 
to  admit  to  membership  men  qualified  to  perform  the 
work  done  by  membeni  of  the  union  in  question.  By 
having  as  a  part  of  its  policy  'the  custom'  of  not  re- 
fusing membership  to  workmen  who  wish  to  join,  such 
a  union  avoids  subjecting  itself  to  this  criticism.'' 

The  Court  also  had  in  mind  the  possible  application 
of  the  anti-trust  laws  in  the  event  that  the  union  ob- 
tained a  monc^oly,  for  it  said : 

'"The  bill  in  this  suit  is  not  founded  on  the  Sherman 
Anti-Trust  Act,  ♦  ♦  •  nor  on  St.  1911,  c.  503.  We 
have  therefore  no  occasion  to  omsider  questions  nn* 
der  those  statutes  or  either  of  them  which  might  be 
thought  to  arise  in  this  case." 

For  the  reasons  given  at  the  outset  the  judgment 
of  the  lower  court  in  favor  of  the  union  was  affirmed 
on  appeal  by  the  Supreme  Judicial  Court  of  Massachu- 
setts. 


A  Clause  in  a  Contractor's  Agreement  to  Employ  Only  Union  Men 

is  Valid  Under  Some  Circumstances 


Birmins^iam  Paint  &  Roofing  Co.  vs.  Crampton 
&  Tharpe— 39  So.  Rep.  1020  (Ala.) 
An  agreement  was  entered  into  in  which  the  plain- 
tiflF  company  contracted  to  do  certain  roofing  for  the 


defendant  and  to  employ  union  labor  in  completing 
the  work,  and  this  action  was  brought  to  recover  the 
contract  price  for  the  work  completed.  The  defense 
was  that  the  plaintiff  company  had  breached  the  stip- 
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ulation  in  its  contract  requiring  it  to  employ  only 
union  labor,  and  the  question  arose  as  to  whether  this 
stipulation  was  valid.    The  Court  said: 

«•  ♦  •  It  may  be  that  the  existence  of  the  labor 
imion  is  a  matter  of  public  history  of  the  kind  that 
the  courts  take  judicial  knowledge  of;  but  courts  will 
not  take  judicial  knowledge  of  the  compact  or  agree- 
menty  or  its  naiture,  or  of  the  principles  and  tenets 
by  which  laborers  belonging  to  the  union  are  bounds 


and  without  this  knowledge  we  cannot  hold  on  the 
simple  averment  that  a  contract  made,  by  which  one 
party  agrees  to  do  a  piece  of  work  for  another  with 
union  laborers,  is  void  on  the  ground  of  public  policy. 
So  far  as  the  facts  averred  in  the  plea  go,  it  does 
not  appear  that  the  laborers  referred  to  are  not  a  class 
preferable  on  account  of  superior  skill  than  others 
and  for  which  the  parties  had  a  legal  right  to  contract 
tiiat  the  work  should  be  done/' 


In  California  Picketing  by  Its  Very  Nature  is  Declared 

To  Be  Intimidating 


Rosenbers  vs.  Retail  Clerks'  Association,  Local 

428  et  al  — 177  Pac.  Rep.  864  (Cal.) 

Suit  was  instituted  by  the  plaintiff  for  an  injunc- 
tion to  restrain  the  defendant  union  from  interfering 
with  the  conduct  of  his  business.  The  defendants 
had  conspired  and  confederated  to  ruin  the  plaintiff's 
business,  and  in  furtherance  of  the  conspiracy  had 
placed  and  maintained  pickets,  wearing  badges,  in 
front  of  his  store^  who  called  out  to  persons  passing 
by,  "This  is  an  unfair  house ;  it  is  unfair  to  organized 
labor.  Don't  patronize  it."  It  was  claimed  that  the 
presence  of  the  pickets  and  the  statements  made  by 
them  intimidated  the  plaintiff's  customers,  many  of 
whom  had  ceased  to  patronize  him,  and  would  con- 
tinue to  do  so,  so  long  as  the  pickets  were  permitted 
to  operate  in  the  immediate  vicinity  of  his  store.  A 
general  denial  was  made  by  the  union. 

Judgment  for  the  plaintiff  was  entered  restraining 
the  defendants,  "*  *  *  from  interfering  with, 
harassing  or  obstructing  the  plaintiff  in  the  conduct  of 
his  business  by  means  of  threats,  menaces,  or  in- 
timidation through  pickets  in  or  about  plaintiff's  place 
of  business,"  but  the  Court  refused  to  find  that  picket- 
ing in  itself  necessarily  constituted  a  threat  or 
menace. 

This  judgment  did  not  meet  with  the  plaintiff's  ap- 
proval and  he  appealed  to  the  District  Court  of  Ap- 
peal, First  District,  Division  1,  claiming  that  it  did 
not  give  the  relief  warranted  by  the  findings  in  the 
case,  and  that  he  was  entitled  to  a  decree  enjoining  the 
picketing  as  his  customers  were  intimidated  by  the 
admitted  utterances  of  the  pickets  and  for  that  reason 
refrained  from  patronizing  him. 

In  passing  upon  the  question  whether  peaceful 
picketing  was  enjoinable,  the  Court  referred  to  the 
widely  divergent  decisions  on  the   subject,  cited  a 


number  of  leading  cases  that  had  been  passed  upon 
by  the  Supreme  Court  of  the  State,  and  said: 

««  *  *  It  is  unnecessary  to  discuss  the  prin- 
ciples reviewed  and  established  in  these  cases,  it 
being  sufficient  for  the  purposes  of  this  case  to  say 
tliat  while  coercion,  menace  or  intimidation  cannot 
be  resorted  to  for  the  purpose  of  enforcing  a  boycott, 
strikers  have  an  unquestionable  right,  where  no  con- 
tractural  obligation  interferes,  to  present  their  cause 
by  peaceful  persuasion  and  argument  The  question 
whether  pidceting  is  a  peaceful  and  lawful  means  is 
one  diat  has  also  received  frequent  judicial  considera- 
tion. The  cases  in  different  jurisdictions  are  not  har- 
monious upon  the  question.  Some  of  the  courts  have 
recognized,  or  at  least  do  not  deny,  that  picketing 
may  not  be  unlawful.  The  weight  <^  authority,  how- 
ever, and  the  growing  tendency,  is  to  accept  the  con- 
trary view,  and  to  regard  picketing  as  inherently  il- 
legal, for  the  reason  that  it  is  inseparably  associated 
with  acts  that  are  indisputably  illegal  Accordingly, 
it  has  been  held  that  there  is  no  such  thing  as  peace- 
ful picketing  any  more  than  there  can  be  peaceful 
mobbing  (Atchison,  etc.,  Ry.  Co.  v.  Gee,-  C.  C.-139 
Fed.  582).  In  harmony  with  this  view  is  the  conclu- 
sion reached  by  our  Supreme  Court  in  Pierce  v.  Stable- 
men's Union,  156  CaL  70;  103  Pac  324,  where  it  is 
held  diat  equity  will  enjoin  striking  employes  who 
have  established  a  boycott  against  their  former  em- 
ployer, from  maintaining  a  picket  about  his  place  of 
business,  upon  the  ground  that  A  PICKET  IN  ITS 
VERY  NATURE  TENDS  TO  AND  DOES  AC- 
COMPLISH ITS  OBJECT  BY  THE  ILLEGITI^ 
MATE  MEANS  OF  PHYSICAL  INTIMIDATION 
AND  PEAR.''    (Citing  further  cases.) 

The  Court  therefore  directed  the  lower  court  to 
modify  the  judgment  in  conformity  with  this  de- 
cision. 
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Moore's  Restaurant  vs.  Cooks,  Waiters  &  Wait- 
resses' Union  No.  402  et  al.— Civil  No.  2064t 
Second  Appellate  District,  Division  Two,  Jan.  30, 
1919  (CaL) 

Picketing  was  begun  by  members  of  the  defendant 
union  in  front  of  the  restaurant  of  the  plaintiffs  on 
February  25,  1915,  and  was  kept  up  by  men  and 
women  continuously  until  December  7,  1915.  At  first 
the  pickets  wore  a  wide  white  ribbon  .with  the  word 
"Pickef  printed  thereon,  but  later  the  wording  was 
discarded  and  the  white  band  alone  was  worn.  The 
complaint  does  not  state  that  the  pickets  accosted 
passersby,  but  it  alleges  that  the  picketing  did  give 
notice  to  the  public  that  the  restaurant  was  under 
a  boycott  and  that  its  patronage  was  opposed  by 
organized  labor.  A  judgment  restraining  defendants 
from  all  kinds  of  picketfng  was  obtained  in  the  Su- 
perior Court  of  San  Diego  County,  and  was  sustained 
on  appeal  to  the  Second  Appellate  District. 

This  case  is  similar  to  the  other  California  picketing 
case  next  preceding  in  that  the  Court  followed  the 
same  line  of  reasoning  and  upheld  the  decisions  to 
the  effect  that  all  picketing  is  illegal.  There  were, 
however,  a  number  of  statements  made  by  the  court, 
which  are  especially  interesting.  The  Court  said,  in 
part: 

''Ours  is  not  a  govermnent  of  liberty  under  license, 
but  under  law.  We  have  the  right  to  do  as  we  please 
only  80  long  and  so  far  as  our  so  doing  does  not 
interfere  with  the  rights  of  others.  When  we  level  up 
the  ravines  of  low  impulses,  humble  the  mountains 


of  pride,  straighten  the  crooked  places  of  deceit  and 
smooth  the  rough  places  of  anger  and  malice  and  all 
uncharitableness,  it  will  become  so  obvious  that  the 
conceded  acts  of  defendants  were  an  illegal  interfer- 
ence of  plaintiffs'  rights,  that  it  needs  no  argument 
to  convince  any  God-fearing  *  *  *  individual  in  this 
enlightened  day  of  that  fact  Such  conduct,  as  dis- 
closed by  the  record  here,  we  think  not  only  con- 
stituted an  illegal  interference  with  plaintiffs'  rights, 
but  became,  and  was,  as  to  them,  a  private  nuisance. 

*'We  yield  to  no  court  or  individual  in  claiming 
for  and  defending  to  the  utmost  all  the  legal  rights 
of  trades  unions  and  organized  kd>or  generally,  but 
'there  is  no  sanctity  in  any  of  these  that  elevates  them 
above  the  law,  or  which  confers  upon  them,  or  any 
of  them,  rights  not  enjoyed  by  any  other  individual 
or  association.'  (Citing  cases.)  The  test  is  not  how 
members  of  the  union  act  toward  one  another,  but, 
rather,  how  do  they  act  toward  the  non-union  man?" 

With  regard  to  peaceful  picketing  the  Court  fur- 
ther said  there  was  no  such  thing  as  peaceful  picketing 
any  more  than  there  could  be  chaste  vulgarity,  or 
peaceful  mobbing,  or  lawful  lynching,  and  that  the 
weight  of  authority  not  only  in  this  state  but  through- 
out the  country  was  so  well  established  in  favor  of 
this  doctrine  that  it  was  useless  to  cite  further  de- 
cisions. 

The  judgment  in  the  lower  court  was  sustained 
unanimously. 


A  Labor  Union  Can  Sue  and  be  Sued  Under  the  Statutes 

of  Missouri 


Wiehtuechter  et  al,  vs.  Miller  et  al.— 208  S.  W.  Rep. 
39  (Mo.) 

An  action  at  law  for  $40,000  damages  was  begun 
by  certain  members  of  the  American  International 
Musical  and  Theatrical  Union,  St.  Louis  Local  No.  2, 
in  behalf  of  said  union  against  the  defendants  and 
the  members  of  a  rival  union,  alleging  that  certain 
libelous  articles  had  been  published  to  the  effect  that 
the  plaintiffs  were  "An  outfit  of  unfair  musicians.** 
The  plaintiff  pointed  out  that  the  union  was  the 
owner  of  a  certain  valuable  property  right  in  a  device, 
or  working  card,  which  was  called  "The  Universal 
Working  Card,  American  Musical  and  Theatrical 
Union,"  and  that  said  property  right  was  injured  by 
the  libel.  It  appeared  that  the  Local,  No.  2,  was  a 
voluntary  association  with  numerous  members  and 
that  these  plaintiffs  sought  to  maintain  the  suit  for 


the  benefit  of  the  Union.  The  defendants  defended 
on  the  ground  that  the  plaintiffs  had  no  legal  capacity 
to  sue  for  the  Union,  and  when  the  lower  court  sus- 
tained this  claim,  the  plaintiff  appealed  to  the  Supreme 
Court,  which  affirmed  the  judgment  on  the  ground 
that  the  statutes  of  Missouri  permitted  an  associa- 
tion to  sue  and  be  sued  and  made  it  necessary  that  the 
suit  be  brought  in  the  name  of  the  association  and  not 
by  these  members  as  representatives  of  it.  This  ques- 
tion— of  the  suability  of  unions  being  so  important, 
we  quote  at  length  from  the  opinion  of  the  Court: 

«♦  ♦  ♦  While  there  have  been  some  decisions  in 
this  state  to  the  effect  that  an  unincorporated  associa- 
tion could  not  bring  suit  in  its  own  name,  under  the 
present  statute  it  is  probable  that  such  a  suit  might  be 
maintained.  Unincorporated  joint-stock  companies 
have  been  recognized  as  entities  entitled  to  sue  and 
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be  fliued  in  this  state,  within  and  governed  by  statutes 
relating  to  coq>orations.  (Citing  cases.)  Voluntary 
associations,  Uke  the  one  here  considered,  are  by  the 
statute  classed  with  joint-aitock  companies.  Section 
2963,  R.  S.  1909,  U  as  follows : 

*Tbit  term  ^'corporation''  as  used  in  this  chapter, 
shall  be  construed  to  include  all  joint-stock  companies 
or  asflociationa  having  any  powers  or  privil^es  not 
possessed  by  individuals  or  partnerships.' 

''Section  2990  of  that  chapter  provides  that  every 
corporation  shall  have  power  to  sue  and  be  sued.' " 

"*      *    *    Now,  if  the  local  union  has  authority  to 


sue  and  be  sued  in  its  own  name,  then  the  suit  is  not 
prosecuted  in  the  name  of  the  real  party  in  interest, 
as  provided  in  section  1729,  R.  S.  1909." 

The  decision  is  in  line  with  the  decision  of  the 
United  States  Circuit  Court  of  Appeals,  in  which 
judgment  was  recovered  against  the  United  Mine 
Workers  of  America  for  about  $800,000  under  the 
Sherman  Anti-Trust  law,  which  says  that  the  word 
"person,"  as  used  in  the  statute,  shall  be  construed 
to  include  corporations  and  associations,  and  it  places 
Missouri  in  the  group  with  a  small  minority  of  our 
states  where  an  action  at  law  may  be  brought  against 
labor  unions  for  damages.  This  should  be  made  the 
law  in  every  state. 


Delay  in  Performance  of  Contract  is  Actionable  at  Law  When  Due  to 
a  Strike,  Even  Though  No  Acts  of  Violence  Take  Place 

Second  Circuit,  which  affirmed  the  decree  of  the  lower 


Richland  S.  S.  Co.  vs.  Buffalo  Dry  Dock  Co.— 

254  Fed.  Rep.  668  (N.Y.) 

The  S.  S.  "Richland  Queen"  belonging  to  the  plain- 
tiff company  was  placed  in  the  drydock  of  the  defend- 
ant on  September  5,  1916,  for  repairs,  but  no  express 
contract  for  the  work  was  made,  nor  was  any  stipU'* 
laition  entered  into  either  as  to  interference  by  strikes 
or  as  to  the  time  of  the  completion  of  the  work.  The 
Dry-  Dock  Company  conducted  its  plant  in  Buffalo  as 
an  open-shop  and  at  that  time  the  working  day  in  the 
local  shipyards  was  nine  hours,  with  a  half  holiday 
on  Saturdays  during  the  summer  months,  while  some 
competing  shipyards  on  the  Lakes  required  a  nine 
and  some  a  ten-hour  day.  On  October  the  14th  the 
company's  men  demanded  an  eight-hour  day  without 
any  reduction  of  wages,  which  the  Company  refused, 
and  in  addition  notified  its  employees  tha/t  they  must 
work  a  straight  nine-hour  day  for  six  days  a  week. 
From  eighty  to  ninety  per  cent,  of  its  employees  went 
on  strike  and  although  the  company  did  its  utmost 
it  was  unable  to  obtain  a  sufficient  force  of  workmen, 
and  repairs  to  the  steamer  were  not  completed  until 
December  5th. 

Suit  was  begun  by  the  steamship  company  for  dam- 
ages for  loss  of  the  use  of  the  vessel  from  October 
9th,  the  date  on  which  it  claimed  the  repairs  should 
have  been  completed,  the  company  claiming  that  the 
loss  was  due  to  unreasonable  delay  in  making  the 
repairs.  The  Dry  Dock  Company's  defense  was  that 
the  delay  was  caused  by  its  employees  going  on  strike 
without  grievance  or  warning  and  using  intimidation 
and  violence  to  prevent  old  and  new  hands  from  work- 
ing. 

The  case  was  decided  in  favor  of  the  Dry  Dock 
Company  by  the  District  Court,  and  the  Steamship 
Company  appealed  to  the  United  States  Circuit  Court, 


court. 

Circuit  Judge  Ward  said  that  in  view  of  all  the 
facts  the  only  question  was  whether  the  delay  com- 
plained of  was  reasonable  or  unreasonable  and  this 
question  should  not  be  decided  in  view  of  the  circum- 
stances existing  at  the  time  of  the  making  of  the  con- 
tract, but  in  view  of  the  conditions  under  which  the 
contract  was  performed.  He  found  that  the  strike 
involved  no  violence  but  picketing  had  been  diligently 
carried  on  in  the  vicinity  of  the  yard  for  the  purpose 
of  persuading  old  and  new  hands.  He  referred  to  a 
decision  in  the  Court  of  Appeals  of  the  State  of  New 
York  in  which  it  had  been  held  that  a  peaceable  strike 
is  no  defense  to  a  claim  for  delay,  and  to  another  de- 
cree of  the  same  court  which  held  that  a  strike  with 
violence  is  a  defense  to  such  a  claim,  and  said : 

*'We  do  not  appreciate  the  distinction  made  in  these 
cases,  thinking  that  the  difference  between  a  peace- 
able and  a  violent  strike  as  a  defense  is  one  of  degree 
only,  a  strike  with  violence  being  more  likely  to  be  a 
good  defense  than  a  peaceable  strike.  The  question, 
however,  in  each  case  is  the  same,  whether  the  con- 
duct of  the  employer  was  reasonable.  A  peaceable 
strike  upon  frivolous  grounds,  which  the  employer  did 
all  he  could  to  prevent,  should  be  a  defense  against  a 
claim  for  delay.  On  the  other  hand,  a  violent  strike 
on  justifiable  grounds,  which  the  employer  either  fo- 
mented or  unreasonably  resisted,  ought  to  be  no  de- 
fense. Of  course,  the  employer  in  either  case  could 
end  the  strike  by  surrendering.'' 

With  Judge  Manton  dissenting,  the  Court  there- 
upon affirmed  the  decree  of  the  District  Court  to  the 
effect  that  the  defendant's  performance  was  reasonable 
in  view  of  the  strike.  ^^ 
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Statutory  Res^ulations  of  Employment  Agencies  Extend  Only  to  Em- 
ployment of  Wage  Earners  And  Do  Not  Include  Clerical  Help 


Wilson  V8.  The  City  and  County  of  Denver.— 

178  Pac  Rep.  17  (Colo.) 

Wilson  conducted  an  employment  agency  and  was 
convicted  in  the  County  Court,  City  and  County  of 
Denver,  for  violating  an  ordinance  which  provided  that 
an  employment  agent  should  not  charge  a  fee  in  ex- 
cess of  board  and  five  per  cent,  of  the  first  month's 
wages  for  obtaining  employment  for  a  male  person. 
Wilson  charged  a  larger  fee  for  procuring  a  clerical 
job,  and  from  the  judgment  of  conviction  appealed  to 
the  Supreme  Court  of  the  State,  contending  that  the 
phrase  "wages  and  board/'  as  used  in  the  ordinance, 
did  not  apply  to  persons  seeking  technical  or  clerical 
positions. 


Various  authorities  defining  the  meaning  of  the 
words  "wages"  and  "board"  were  discussed  by  Judge 
Teller,  ai^d  in  his  opinion  reversing  the  decree  of  the 
lower  court  he  held  that  it  was  clear  the  ordinance 
was  not  intended  to  apply  to  persons  seeking  clerical 
or  technical  positions,  as  they  did  not  need  such  pro- 
tection, and  to  deprive  them  of  the  right  to  contract 
freely  in  such  matters  would  be  an  unnecessary  and 
therefore  an  unconstitutional  exercise  of  the  police 
power.  He  held  further  that  the  right  to  carry  on 
a  legitimate  business  is  a  property  right  and  cannot 
be  abridged  except  in  the  interests  of  the  public  and 
even  then  the  law  must  be  reasonably  necessary  and 
not  unduly  oppressive  upon  individuals. 


Statutory  Liability  for  Damage  Inflicted  by  Mobs 


Easter  vs.  City  of  £1  Dorado.— 177  Pac.  Rep.  538 
(Kan.) 

This  controversy  arose  over  the  fact  that  a  mob 
of  about  two  hundred  persons  assembled  in  the  City 
of  El  Paso  and,  remaining  within  the  city  limits, 
went  close  to  the  house  of  the  plaintiff,  which  was  a 
few  feet  outside  of  the  corporate  limits,  stoned,  shot 
at,  and  destroyed  the  house,  and  damaged  and  car* 
ried  away  personal  property  of  considerable  value. 

An  action  for  the  damage  inflicted  was  brought  by 
the  plaintiff  under  the  terms  of  a  statute  which  pro- 
vides that, 

''AU  incorporated  cities  and  towns  shall  be  liable 
for  all  damages  that  may  accrue  in  consequence  of 
the  action  of  mobs  within  their  corporate  limits, 
whether  such  damages  shall  be  loss  ol  property  or  in- 
jury to  life  or  limb.  ♦  ♦  ••* 

In  its  defense  the  city  contended  that  no  liability 


could  arise  from  the  depredations  of  the  mob  which 
took  effect  outside  of  the  corporate  limits. 

Chief  Justice  Johnston  held  that  as  the  mob  had 
assembled  and  operated  within  the  corporate  limits 
where  the  city  officials  had  the  power  and  authority 
and  were  charged  with  the  duty  of  preventing  viola- 
tions of  the  law;  the  city  was  responsible  for  all  dam- 
ages which  had  been  done  by  the  mob.  Concerning 
the  reason  for  the  statute  the  Court  quoted  the  fol- 
lowing: 

''One  of  the  purposes  of  the  statute  was  to  quicken 
the  public  conscience  and  stimulate  a  sentiment  in 
favor  of  law  and  order  by  making  each  citizen  and  tax- 
payer responsftle  for  a  proportionate  share  of  the  loss 
resulting  fnHn  mob  violence,  and  thus  making  each 
a  champion  of  peace  and  good  order.*' 

The  judgment  in  favor  of  the  city  was  therefore  re- 
versed. 


Forfeiting  Citizenship  for  Membership  in  the  L  W.  W. 


United  States  vs.  Swdgin.— 254  Fed.  Rep.  884  (Ore.) 
The  Federal  Government  filed  a  bill  in  equity  to 
cancel  the  certificate  of  naturalization  of  the  defen- 
dant on  the  ground  that  he  was  a  member  of  the  or- 
ganization commonly  known  as  the  "I.  W.  W.,"  which 
advocated  the  overthrow  of  established  order,  and  that 
he  was  not  attached  to  the  principles  of  the  constitu- 
tion of  the  United  States  nor  well  disposed  to  its  wel- 
fare and  happiness.  He  was  a  native  of  Germany  and 
had  been  naturalized  in  1911. 


The  defendant  was  a  member  of  the  I.  W.  W.  in 
1911  when  he  received  his  naturalization  papers,  and 
during  the  trial  admitted  that  he  believed  in  its  prin- 
ciples and  practices  and  had  been  active  in  promoting 
^nd  developing  its  propaganda.  He  openly  approved 
of  the  sabotage  practised  in  the  lumber  regions  of 
the  Northwest  and  endorsed  the  preamble  and  con- 
stitution of  the  order.  Upon  being  asked  whether 
he  was  willing  to  join  the  military  forces  of  this 
country  against  Germany,  he  replied  that  he  had 
conscientious  scruples  against  entering  the  army. 
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The  record  of  the  case  sets  forth  numerous  ex- 
cerpts from  the  literature  of  the  organization,  and  as 
they  are  purely  Bolshevistic  in  their  tendencies,  we 
set  forth  some  of  the  most  radical: 

The  preamble  to  the  Constitution  of  the  I.  W.  W. 
declares  that, 

^'Between  these  two  classes  (the  working  class  and 
the  employing  class)  a  struggle  must  go  on  until  the 
workers  of  the  world  organize  as  a  class,  take  pos- 
session of  the  earth  and  the  machinery  of  production, 
and  aibolish  the  wage  sjmtem.'' 

The  pledge  of  the  order  is  as  follows : 

''I  do  solenmly  pledge  my  word  and  honor  that  I 
will  obey  the  constitution,  rules,  and  regulations  of 
the  Industrial  Workers  of  the  World,  and  that,  keep- 
ing always  in  view  its  fundamental  principles  and  final 
aims,  I  will,  to  the  best  of  my  ability,  perform  the 
task  assigned  to  me.  I  believe  in  and  understand  the 
two  sentences,  'The  working  class  and  the  employing 
class  have  nothing  in  common,'  and  Xabor  is  entitled 
to  all  it  produces/  " 

Here  are  a  few  extracts  by  a  well  known  adherent 
of  the  cause : 

''As  a  revolutionary  organization  the  Industrial 
Workers  of  the  World  aims  to  use  any  and  all  tactics 
tliat  will  get  the  results  sought  witii  the  least  ex- 
penditure of  time  and  energy.  The*tactics  used  are 
determined  solely  by  the  power  of  the  organization  to 
make  good  in  their  use.  The  question  of  'right*  and 
Snrong*  does  not  concern  us. 

'Tt  aims,  where  strikes  are  used,  to  paralyze  all 
branches  of  the  industry  involved,  when  the  employ- 
ers can  least  a£Ford  a  cessation  of  work— during  the 
tyusy  season  and  when  there  are  rush  orders  to  be 
fiUed. 

''Failing  to  force  concessions  from  the  employers  by 
the  strike,  work  is  resumed  and  'sabotage'  is  used  to 
force  the  employers  to  concede  the  demands  of  the 
.workers* 

"All  supplies  are  cut  off  from  strike-bound  shops. 
All  shipments  are  refused  or  missent,  delayed  and  lost 
if  possible.  Interference  by  the  government  is  re- 
sented by  open  violation  of  the  government's  orders, 
going  to  jail  en  masse,  causing  expense  to  the  taxpay- 
ers— ^which  are  but  another  name  for  the  emplojdng 
class. 

"In  short,  the  I.  W.  W.  advocates  the  use  of  mili- 
tant 'direct  action'  tactics  to  the  full  extent  of  our 
power  to  make  good." 

Sabotage  is  defined  by  its  authors  and  adherents  to 
be: 


"Any  conscious  and  willful  act  on  the  part  of  one 
or  more  workers  intended  to  slacken  and  reduce  the 
output  of  production  in  the  industrial  field,  or  to  re- 
strict trade  and  reduce  the  profits  in  the  commercial 
field,  in  order  to  secure  from  their  employers  better 
conditions  or  to  enforce  those  promised  or  maintain 
those  already  prevailing,  when  no  other  way  of  re- 
dress is  open. 

Any  skillful  operation  on  the  machinery  of  pro- 
duction intended  not  to  destroy  it  or  permanently 
render  it  defective,  but  cmly  to  temporarily  disable  it 
and  to  put  it  out  of  running  condition  in  order  to 
make  impossible  the  work  of  scabs  and  thus  to  secure 
the  complete  and  real  stoppage  of  work  during  a 
strike." 

And  again: 

"Sabotage  means  either  to  slacken  up  and  inter- 
fere with  the  quantity,  or  to  botch  in  your  skill  and 
interf  exe  with  the  quality  of  capitalist  production  or  to 
give  poor  service.  Sabotage  is  not  phsrsical  violence; 
sabotage  is  an  internal,  industrial  process.  It  is  some- 
thing that  is  fought  out  within  the  four  walls  of  the 
shc^.  And  these  three  forms  of  sabotage— to  affect 
the  quality,  the  quantity  and  the  service— 4ure  aimed 
at  affecting  the  profit  ot  the  emplo3rer.  Sabotage  is 
a  means  of  strildng  at  the  employer's  profit  for  the 
purpose  of  forcing  him  into  granting  certain  condi- 
tions, even  as  workingmen  strike  for  the  same  pur- 
pose of  coercing  him.  It  is  simply  another  form  of 
coercion." 

Matter  taken  from  a  pamphlet  entitled  "On  the  Fir- 
ing Line": 

"The  program  of  the  I.  W.  W.  offers  the  only  pos- 
sible solution  of  the  wage  question  whereby  violence 
can  be  avoided,  or  at  the  very  worst,  reduced  to  a 
minimum.  To  all  opponents  of  the  organization  wher- 
ever f  oimd  we  desire  to  state  that  this  organization  will 
to  the  best  o^  its  power  and  ability,  bend  every  effort 
towards  tmang  that  program  effective.  We  sdso  de- 
sire to  serve  notice  upon  the  ruling  class  and  all  its 
defenders,  that  whatever  form  the  struggle  may  take, 
we  are  determined  to  continued  in  spite  of  aU  odds 
imtil  victory  has  been  achieved  by  the  working  class. 
If  the  ruling  class  of  to-day  decide  as  its  prototypes 
of  the  past  have  decided,  that  violence  will  be  the  ar- 
biter of  the  question,  then  we  will  cheerfully  accept 
their  decision  and  meet  them  to  the  best  of  our  ability 
and  we  do  not  fear  the  result. 

"The  Industrial  Workers  of  the  World  is  without 
doubt  the  most  revoluticmary  body  in  the  world  today. 

"Being  propertyless  and  landless  they  have  no  pa- 
triotism nor  reason  for  patriotism. 
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''The  abolition  of  the  wage  system  and  the  creation 
of  a  new  social  order  is  its  ideaL  For  tliis  ideal  the 
members  will  sufiFer  hunger,  brave  the  blacklist,  rot 
in  the  bastile,  and  fight— ever  fight — ^for  the  freedom 
that  awaits  them  when  the  rest  of  the  workers  awaken, 

'To  it  has  come  the  knowledge  tiiat  justice,  liberty, 
rights,  etc.,  are  but  empty  wocds,  and  power  alone  is 
r^d.  Refusing  to  even  try  to  delegate  its  power,  it 
stands  committed  to  the  policy  of  direct  action. 

''It  strives  to  have  the  workers  realize  the  tremen- 
dous power  tied  up  in  their  muscle  and  mind — a  power 
that  represents  the  measure  of  the  masters'  weakness. 
The  workers  are  asked  to  withhold  their  labor  power, 
to  refuse  to  apply  it  to  the  machine,  or  to  apply  it  so 
that  the  machine  does  not  function  properly,  and  thus 
defeat  the  masters. 

"They  (the  workers)  will  seize  and  hold  the  machin- 
ery of  production  and  distribution  and  operate  it  in 
their  own  interests.'' 

Extract  from  a  pamphlet  entitled,  "Why  Strikes  Are 
Lost": 

"Thus  organized  the  workers  will  use  all  means  that 
may  be  at  their  command  in  their  battle  for  controL 
Strikes,  irritation  strikes,  passive  resistance  strike, 
boycott,  sabotage,  political  action,  and  general  strikes 
in  industrial  plants,  will  all  be  means  applied  with  pre- 
cision, and  changed  whenever  conditions  so  dictate." 

The  organization  is  committed  to  the  "Social  Gen- 
eral Strike,"  which  is  thus  defined: 

"The  prof oundest  conception  of  the  general  strike, 
however,  the  one  pointing  to  a  thorough  change  of  the 
present  sjmtem;  a  social  revolution  of  the  world;  an 
entire  new  organization;  a  demolition  of  the  entire  old 
system  of  all  governments— is  the  one  existing  amongst 
the  proletarians  of  the  Roman  race  (Spain  and  Italy). 
For  them  the  general  strike  is  nothing  less  than  an 
introduction  to  the  social  revolution.  Therefore  we 
call  this  the  general  strike,  to  distinguiabit  from  gen- 
eral strikes  for  higher  wages,  or  for  politicU  privileges 
(political  mass  strikes)— 'The  Social  General  Strike.' 
This  conception  of  the  general  strike  will  be  dealt 
with  in  this  treatise. 

"It  is  therefore  not  of  such  great  importance  for 
the  propagandists  and  followers  of  the  general  strike 
theory  (as,  for  instance,  the  Spanish  and  French  work- 
ers understand  it)  to  get  all  the  workers  to  lay 
down  their  tools  at  the  same  time,  as  it  is  to  completely 
interrupt  production  in  the  whole  country,  and  stop 
communication  and  consumption  for  the  ruling  classes, 
and  that  for  a  time  long  enough  to  totally  disorganize 
the  capitalistic  society,  so  that  after  the  complete  an- 
nihilation of  the  old  sjrstem,  the  working  people  can 
take  possession  through  its  labor  unions  of  all  the 


means  of  production,  mines,  houses,  the  land— in  short, 
of  all  the  economic  factors." 


"With  a  free  society,  without  class  rule  and  exploita- 
tion, a  society  of  free  co-operation,  we  have  that 
which  corresponds  with  the  absence  of  government, 
'Anarchism.'" 

A  few  excerpts  from  the  "Industrial  Worker"  are 
given  below: 

"We  accept  what  benefits  us  from  the  socialist  prop- 
aganda, we  accept  that  portion  of  anarchist  action 
that  is  of  value,  and  we  retain  that  which  experience 
proves  to  be  an  aid  in  the  class  struggle." 

"The  I.  W.  W.  opposes  the  institution  of  the  state. 
It  holds  that  state  or  governmental  control  of  industry 
would  merely  introduce  a  different  form  of  slavery. 
Government  implies  govemcvs  and  governed,  a  ruling 
and  a  subject  class.  No  man  id  great  enough  or  good 
enough  to  rule  anotiier." 

"The  I.  W.  W.  is  creating  its  own  ideas  of  morality 
and  ethical  conduct,  as  opposed  to  the  current  con- 
ceptions of  what  constitutes  'righf  and  'wrong.' " 

Other  expressions  may  be  found  in  the  literature, 
such  as  the  following: 

"Towards  the  existence  of  government  the  I.  W.  W. 
is  openly  hostile. 

"It  is  anti-patriotic. 

"The  kernel  of  evil  lies  in  the  very  existence  of  the 
state,  and  violence  is  an  economic  factor." 

District  Judge  Wolverton  concluded  his  remarks 
by  saying: 

"No  one  can  read  thesis  pamphlets  and  pronunda- 
mento  of  the  order  without  concluding,  by  fair  and 
impartial  deduction,  that  it  is  not  only  ultra  socialis- 
tic, but  anarchistic.  It  is  really  opposed  to  all  forms 
of  government.  It  advocates  lawlessness,  and  con- 
structs its  own  morals,  which  are  not  in  accord  with 
those  of  well-ordered  society.  Its  adherents  are  anti- 
patriotic.  They  own  no  allegiance  to  any  organized 
government.  And  I  am  imable  to  understand  by  what 
right  such  of  them  as  come  from  another  country  can 
claim  that  they  are  entitied  to  be  admitted  to  citizen- 
ship under  the  Stars  and  Stripes.  The  very  oath  they 
take,  avowing  their  allegiance  to  this  government,  is 
to  them  a  worthless  ceremony,  for  they  do  not  intend 
to  submit  themselves  to  its  Constitution,  laws,  rules, 
and  regulations,  nor  to  defend  it  in  time  of  insurrection, 
or  against  an  aggression  from  abroad,  or  when  it  is  at 
war  with  other  nations. 

When,  therefore,  the  defendant  declared  that  he  was 
attached  to  the  principles  of  the  Constitution  of  the 
United  States,  and  was  well  disposed  to  the  good  order 
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and  happiness  of  the  same,  he  made  avowal  of  that 
which  was  not  in  his  heart,  and  thereby  deceived  the 
court.  And,  further,  he  was  a  disbeliever  in  and  op- 
posed to  organized  government,  and  he  fraudulently 
misled  the  court  as  to  that 


So  that  the  government's  case  is  clear  that  defend- 
ant's certificate  of  naturalization  was  procured  by 
fraud  and  deception  imposed  upon  the  court  which  di- 
rected its  issuance,  and  the  annulment  of  the  certifi- 
cate must  follow." 


Conviction  for  Anarcliistic  Activities 


State  vs.  Lowcry.— 177  Pac  Rep.  355  (Wash.) 

A  prosecution  was  brought  against  Lowery  charg- 
ing him  with  being  a  meiriber  of  the  organization 
known  as  the  Industrial  Workers  of  the  World,  and 
teaching  and  disseminating  the  anarchistic  doctrines  of 
that  organization  for  the  purpose  of  inciting  its  mem- 
bers to  overthrow  the  Government  of  the  United 
States.  Lpowery  demurred  to  the  information,  but 
his  objections  being  overruled,  the  case  was  tried  and 
a  verdict  rendered  convicting  him  of  the  crime  of  crim- 
inal anarchy,  from  which  he  appealed. 

The  Supreme  Court  of  Washington  held  that  the 
information  charged  the  crime  substantially  in  the 
words  of  the  statute,  and  then  stated  that  defendant 
was  a  member  of  the  I.  W.  W.  and  explicitly  set  forth 
the  time,  the  place,  and  means  by  which  the  crime 
with  which  he  was  charged  was  committed,  so  that  a 


person  of  the  most  ordinary  intelligence  could  not  mis- 
understand it. 

The  claims  that  defendant  was  not  responsible  for 
the  acts  and  that  the  court  erred  in  receiving  evidence 
were  overruled.  The  exhibits  submitted  at  the  trial 
consisted  of  inflammatory  literature  printed  and  dis- 
tributed by  the  I.  W.  W.,  some  of  which  had  been 
found  on  defendant's  person.  They  showed  the  aims 
and  methods  of  the  organization ;  proved  the  ultimate 
object  was  to  overthrow  government;  that  defendant 
was  associated  with  the  members  of  the  organization 
and  made  its  doctrines  his  own  by  accepting  mem- 
bership therein ;  and  that  they  were  declarations  of  his 
co-conspirators,  who  were  engaged  with  him  in  the 
crimes  with  which  he  had  been  charged. 

In  concluding,  the  Court  said  they  were  satisfied  he 
had  received  a  fair  and  impartial  trial  and  unani- 
mously affirmed  the  conviction  of  the  court  below. 


Federal  Pattern  Works  vs.  Pattern  Makers'  Association  of  Indianapolis 
and  Vicinity,  Christian  Carlson,  and  Eighteen  Others  (Indiana) 


In  this  case  the  union  had  declared  a  strike  against 
the  plaintiff  company  because  two  of  its  members, 
who  had  become  stockholders  in  the  company,  had 
refused  to  continue  their  union  membership. 

The  case  has  not,  as  yet,  been  officially  reported, 
and  therefore  we  cannot  give  all  the  details  relating 
to  its  history.  Our  correspondent,  Mr.  Thomas  D. 
McGee,  of  Indianapolis,  attorney  for  the  plaintiff,  ad- 
vises, however,  that  suit  for  an  injunction  was  insti- 
tuted, and  the  facts  set  out  in  the  bill,  which  were 
supported  by  affidavits,  were  deemed  sufficient  by 
Judge  Ewbank  of  the  Marion  County  Circuit  Court,  to 
warrant  the  issuance  of  a  restraining  order. 

Among  other  thingfs  the  order  restrained  the  de- 
fendants from  the  use  of  abusive  epithets,  threats,  in- 


timidation, or  violence,  to  prevent  any  person  from 
continuing  in,  or  from  entering  or  seeking  to  enter, 
the  plaintiff's  service;  from  congregating  about  the 
plaintiff's  premises,  or  in  the  streets  adjacent  thereto 
for  the  purpose  of  intimidating,  molesting,  preventing, 
or  hindering,  plaintiff's  employees  from  pursuing  their 
duties ;  and  from  going  to  the  homes  of  said  employees 
and  following  them  on  the  streets  for  the  purpose  of 
injuring  or  threatening  them,  and  placing  them  in 
fear  of  violence  to  themselves,  their  families,  or  prop- 
erty. 

A  later  report  states  that  the  company  found  little 
difficulty  in  replacing  the  strikers,  and  the  plant,  which 
was  formerly  run  strictly  as  a  closed  shop,  is  now 
conducting  its  business  successfully  as  an  open  shop. 


Union  Men  Fined  by  Federal  Court  for  Interfering  With  Interstate 
Trade  by  a  Boycott  Against  a  Non-Union  Plant 

The  Chicago  Tribune  of  March  9,  1919,  states  that  Chicago.  It  was  charged  that  the  union  men  in  prose- 
in  May,  1915,  the  Chicago  Building  Trades  Council  cuting  the  boycott  violated  the  provisions  of  the 
began  a  boycotting  campaign  against  certain  non-  Sherman  Act  relating  to  interstate  commerce  by  inter- 
union  manufacturing  plants  outside  of  th^  City  of  fering  with  shipments  of  building  material  and  ma- 
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chinery.  Ten  of  the  hbor  leaders  were  indicted  at  that 
time  by  the  Government,  nine  of  whom  pleaded 
guilty,  and  on  March  8,  1919,  fines  ranging  from  $100 
to  $600  were  imposed  on  nine  of  the  union  men,  the 
tenth  having  died  in  the  meantime.    This  is  another 


of  that  group  of  cases  beginning  with  U.  S.  vs.  Boyle, 
and  including  People  vs.  Curran,  which  was  reviewed 
in  our  March  number.  They  reflect  the  corrupt  con- 
ditions prevailing  in  the  Chicago  labor-union 
circles. 


Suggestions  As  to  Forms  of  Individual  Agreements 


It  is  a  part  of  the  employer's  duty  to  protect  society 
against  premature,  unnecessary  and  anti-social  strikes 
or  any  other  kind  of  industrial  warfare,  by  including 
in  all  agreements,  individual  or  collective,  and  all  ar- 
rangement3f  for  bonuses,  premiums  or  profit-sharing, 
appropriate  provisions  for  the  avoidance  of  strikes 
where  conciliation  is  not  first  tried,  where  arbitration 
is  available  to  the  aggrieved  party,  and  where  a  viola- 
tion of  a  reasonable  agreement  will  be  involved. 


AGREEMENT 


191 


between 


Made  this  day  of 

the  undersigned  as  follows: 

1.  No  general  reduction  in  wages  or  increase  in 
hours  will  be  made  by  the  Company  against  the  pro- 
test of  the  employees  without  ten  dajm'  notice. 

2.  In  addition  to  his  regular  wages,  the  workman 
shall  receive  a  bonus  for  continuous  service  and  ob- 
servance of  this  agreement,  as  follows: 

For  the  first  three  months  of  continuous  service,  8 
per  cent,  of  the  wages  paid  him  for  that  period. 

For  each  subsequent  period  of  three  months  of  con- 
tinuous service,  9  per  cent,  of  the  wages  paid  him 
f  (M*  each  period. 

Each  bonus  period  will  commence  on  the  first  day 
of  the  next  month  following  the  execution  of  this 
agreement,  and  each  bonus  will  be  payable  six  weeks 
after  it  accrues. 

3.  The  workman  may  individually  cease  employ- 
ment on  giving  five  days'  notice;  the  employer  may 
discharge  at  any  timfe  for  fault  of  workman  and  may 
discharge  without  cause  on  giving  five  dajrs'  notice  or 
three  dajm'  pay.  Workman  is  not  to  be  discharged 
for  fault  without  a  persoiial  hearing  before  the  superin- 
tendent or  manager. 

4.  Workman  signing  this  agreement  will  be  given 
preference  in  employment  over  other  workmen,  and 
mere  termination  of  employment  will  not  terminate 
this  preference  or  this  agreement  until  six  months 
thereafter. 

5.  Neither  party  will  engage  in  a  strike,  lockout 
or  oth^  kind  of  imfriendly  activity,  except  as  a  last 
resort  and  only  after  the  following  action : 


(a)  A  sincere  endeavor  to  adjust  difiFerence  by 
conferences  between  the  Company  and  affected 
employees  without  resort  to  outsiders. 

(b)  An  imqualified  offer  of  arbitration  made 
to  and  declined  by  the  party  against  whom  de- 
mands are  pending. 

If  offer  of  aibitration  is  accepted,  and  metho<b 
of  arbitration  not  agreed  iq>on,  such  methods  shall 
be  determined  by  (Public  Official). 

(c>  In  the  event  that  joint  conferences  have 
failed,  and  arbitration  has  been  offered  and  not 
accepted,  adveraie  action  may  then  be  taken  only 
after  fifteen  days'  written  notice  of  intention  so 
to  do. 

6.  The  parties  understand  that  similar  agreements 
exist  between  the  Company  and  other  workmen,  and 
agree  never  to  seek  their  violation,  but  alwajm  to  work 
for  their  observance. 

7.  The  parties  have  read  or  heard  read  this  agree- 
ment 

By 

Employer 


Workman 


Dated, 191 


MEMORANDUM  OF  AGREEMENT  between 

COMPANY  (hereinafter  called  Employer),  and 

(hereinafter  called  Employee). 

WITNESSETH: 

1.  The  Employer  agrees  to  hire  the  Employee  by 
the  week  to  do  work  at  the  W(»*ks  of  the  Employer 

as  a at  the  rate  of cents 

per  hour  during  the  regular  working  shifts  of  fifty 
(50)  hours  a  week  for  the  day  shift  and  sixty  (60) 
hours  a  week  for  the  night  shift. 

The  Employee  shall  be  allowed  time  and  a  half  for 
overtime,  Saturday  afternoon,  Sundays  and  holidays, 
and  shall  be  entitled  to  all  the  benefits  of  the  bonus 
and  pension  systems  in  force,  applying  to  labor  of  a 
similar  character. 
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2.  The  Employee  accepts  said  employment  and 
agrees  that  he  will  perf onn  his  said  services  in  a  loyal, 
efficient,  diligent  and  workmanlike  manner. 

3.  Any  change  in  emplojrment  shall  be  deemed 
written  into  this  contract,  if  continued  in  efiFect  for  ten 
days  without  written  objection  from  the  Employee. 
If  written  objection  to  the  change  is  filed  before  ten 
days  elapse,  and  is  not  promptly  met,  those  directly 
affected  may  withdraw  from  work  singly  or  in  a  body ; 
but  otherwise  the  provisions  of  the  next  two  sections 
shall  controL 

4.  The  Employee  agrees  not  to  quit  work,  and  the 
Company  agrees  not  to  discharge  the  Employee,  ex- 
cept for  misbehavior  or  incompetency,  without  giving 

days'  notice  in  writing. 

5.  Neither  party  shall  engage  in  a  strike,  lockout 
or  other  kind  of  unfriendly  activity  except  as  a  last 
resort  and  only  after  all  methods  of  conciliation  are 
exhausted  and  an  unq^ualified  offer  of  arbitration  is 
made  to,  and  declined  by,  the  party  against  whom 
complaint  is  made.  Under  no  circumstances  shall  any 
such  unfriendly  action  be  taken  without  first  giving 

days'  written  notice  thereof. 


6.  Both  parties  agree  to  and  desire  a  strict  and 
fair  enforcement  of  the  open  shop  policy. 

7.  If  the  Employee  should  quit  work  in  violation  of 
this  agreement,  or  the  Employer  should  discharge  him 
in  violation  thereof,  said  contract  shall  nevertheless 
continue  in  force  and  operation  with  all  the  rights  and 
remedies  appertaining  thereto,  as  long  as  the  other 
party  to  the  contract  shall  not  exercise  the  option  to 
repudiate  the  contract  on  account  of  said  breach,  but 
under  no  circumstances  shall  the  Employee  so  wrong- 
fully quitting  receive  wages  for  services  not  rendered. 

8.  In  the  event  of  any  dispute  as  the  interpretation 
of  this  contract,  the  question  in  dispute  sh^  be  re- 
ferred to  three  arbitrators  selected  by  the  parties  to 
this  agreement. 

9.  This  written  agreement  constitutes  the  entire 
agreement  and  understanding  between  the  parties. 

IN  WITNESS  WHEREOF,  the  parties  have  here- 
unto affixed  their  hands  and  seals  this  day  of 
191    . 

In  presence  of: 


LEAGUE  FOR  INDUSTRIAL  RIGHTS 


With  business  crossing  the  threshold  of  a  new 
era  and  the  nation  passing  a  danger  zone  with 
its  institutions  in  a  plastic  state,  there  are  greater 
reponsibilities  before  employers. 

Our  Association  sees  its  great  task  clearly  and 
does  not  shrink  from  the  contemplation.  It  sees, 
as  it  saw  a  decade  and  a  half  ago,  that  under- 
neath the  tug  of  economic  forces  the  foundations, 
of  law  must  be  sound  and  unbroken  and  it  as- 
pires more  than  ever  before  to  play  a  leading 
part  in  preserving  those  foundations.  More  than 
ever  before  it  must  become  a  great  national  store- 
house and  clearing  house  on  all  that  relates  to 
the  law  of  the  Labor  Problem.  For  sixteen 
years  has  it  labored  and  the  fruits  are  good. 
Of  the  record — ^untarnished  by  any  spirit  of  bit- 
terness— ^its  members  are  justly  proud. 

The  future  holds  the  challenge  for  still  greater 
service.  The  exigencies  of  employers  present 
multiplied  needs.  Our  Association  is  resolved  to 
respond.    We  have  doubled  our  staff;  our  doors 


are  open  to  association  memberships;  our  assist- 
ance is  sought  in  widely  scattered  quarters;  we 
are  making  an  intensive  study  of  all  kinds  of 
contractual  relations  with  employees;  and  this 
periodical — a  new  venture— is  but  one  expression 
of  our  new  aspirations. 

All  members  of  this  organization,  whether  asso- 
ciations or  individual  concerns,  should  remember 
that  the  Counsel  of  this  Association  is  their  coun- 
sel, to  whose  advice  they  are  entitled  on  aU  labor 
questions,  whether  it  be  for  the  conduct  of  lai^ 
suits,  problems  of  legislation,  or  the  drafting  of 
agreements  with  employees  individually  or  col- 
lectively— on  all  these  questions  we  are  trying  to 
gamer,  store,  and  distribute  the  accumulated  wis- 
dom and  experience  of  the  nation  for  the  benefit 
of  alL 

Every  reported  case  in  every  slate  and  Federal 
court  is  in  our  office,  carefully  digested  and  in- 
dexed according  to  subject  and  locality,  so  that 
prompt  answers  can  be  given  to  all  inquiries. 
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POWER  MUST  REALIZE  ITS  SOCIAL  OBLIGATIONS 

"There  is  a  social  investment  in  any  corporation  because  it  cannot  exist 
without  society.  Public  opinion  al^  puts  its  ban  on  the  unsocial  features  of 
working  organizations.  Where  special  interests  become  careless  of  general  in- 
terests, where  the  will  of  the  few  comes  to  cross  purposes  with  the  rights  of 
the  many,  the  democracy  rightfully  steps  in  to  take  a  hand.  Concert  of  action 
as  an  object  of  the  organization  is  always  allowable  within  limits  of  the  law, 
but  it  must  not  dictate  terms  to  the  larger  body,  imder  the  plea  that  it  can  right 
its  own  wrongs  if  let  alone.  The  spirit  of  that  is  imsocial — ^feudalistic.  The  class 
sentiment — ^the  class  feeling — ^in  itself  considered,  cannot  be  covmted  an  infrac- 
tion of  the  laws  of  human  society.  Human  pursuits  have  a  differential  quite 
natural.  Men  of  like  pursuits  are  drawn  together  by  like  feelings  and  like  ideas, 
and  their  guild  associations  are  profitable  to  themselves.  There  is  no  help  in 
economic  society  for  that  which  produces  the  classes,  and  they  must  learn  to 
live  together  on  terms  of  fairness.  Any  demand  of  a  class  in  which  other 
classes  are  expected  to  take  care  of  themselves  is  divisive  in  its  inception.  Any 
class  has  the  right  to  weigh  its  claims  against  the  claims  of  other  classes — and 
to  make  the  social  appeal;  but  when  it  begins  to  assert  power  at  the  point  of 
the  claim,  the  class  war  begins.  A  show  of  reason  is  always  better  than  a  show 
of  power.  Power  has  a  threat.  Reason  has  an  appeal.  Power,  as  such,  is 
obliged  to  crouch  finally.  Nothing  on  this  earth  in  the  last  resort,  is  held  by 
power.  The  temper  of  it  is  to  awaken  antagonism,  and  the  antagonism  will 
translate  itself  into  action  finally.  The  assertion  of  power  is  an  insult  to  the 
sense  of  human  fairness.  There  must  not  be  the  mvestment  of  a  power  any- 
where which  compels  the  butter  of  a  poor  child's  bread  to  be  spread  thinner." 

From  ''The  Tragedy  of  Labor,''  by  William  Riley  Halstead. 
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The  Proprietor  of  the  Umbrella  Bank  Must  Go  To  Jail 

Restraining  Interstate  Trade  by  Preventing  the  Installation  of  Non-Union  Goods 
From  Outside  States  Violates  the  Sherman  Anti-Trust  Law 


Boyle  et  al  y  United  States  Fed.  (lU.)  United  States 
Circuit  Court  of  Appeals  Seventh  Circuit 

In  the  spring  of  1911  the  electrical  workers  in  Chi- 
cago made  vigorous  eflFort  to  unionize  the  electrical 
manufacturies  and  shops  in  that  city.  The  employers 
made  it  clear  that  unless  the  unions  were  able  to 
unionize  the  electrical  trade  throughout  the  country 
they  could  not,  if  unionized,  compete  with  material 
from  non-union  shops.  After  strong  insistance  by 
union  leaders  an  "agreement"  was  reached  in  which 
it  was  understood  that  the  employers  would  unionize 
by  October,  1911,  if  the  unions  would  see  to  it  that 
they  did  not  have  to  compete  with  the  non-union 
materials  from  outside  manufacturers.  So  far  as  the 
employers  were  concerned  this  understanding  was 
reached  under  duress. 

There  were  two  unions  of  electrical  workers  in 
Chicago  at  that  time.  Local  376  and  Local  134  of  which 
Michael  Boyle  was  Business  Agent.  He  took  it  upon 
himself  during  the  following  three  years  to  see  to  it 
that  no  non-union  made  electrical  panels  or  switch- 
boards should  be  shipped  into  Chicago  for  use  there, 
and  further  to  see  to  it  that  no  electrical  work  should 
be  done  save  by  local  Number  134.  To  do  this  all 
members  of  134  were  forbidden  to  install  non-union 
boards  and  every  attempt  to  employ  others  to  do  so 
was  met  with  forceable  obstruction.  It  thus  became 
impossible  to  sell  or  install  such  boards  at  any  price. 

Of  course  there  is  a  way  out  of  everything  and  the 
contractor  who  made  the  error  of  purchasing  non- 
union made  switchboards  or  switchboards  which  Mike 
Boyle  regarded  as  non-union,  or  sought  to  install  them 
by  other  labor  than  Local  134  could  right  his  error  by 
consideration  moving  from  him  to  "Mike."  "Mike" 
made  his  headquarters  in  Johnson's  Saloon,  at  333 
West  Madison  Street.  There  the  errant  contractor, 
threatened  with  a  strike  might  find  "Mike"  leaning 
upon  the  bar  with  his  umbrella  swinging  expectantly 
from  the  edge  of  the  counter.  It  was  a  cotton  umbrel- 
la, strong  and  in  excellent  condition.  "Mike"  used  a 
few  chosen  words  to  make  it  clear  to  the  contractor 
that  he  was  employing  the  wrong  workers  or  using 
the  wrong  material  and  that  the  only  way  to  avoid 
trouble  on  the  job  was  to  slip  his  wad  into  the  um- 
brella. "Mike"  fixed  the  wad  any  where  from  $50  up 
to  possibly  $2000— he  was  even  proven  to  have  got 
$20,000  out  of  one  job — as  he  assessed  the  value  of 
the  job  or  the  resources  of  the  contractor.     When 


the  contractor  made  his  deposit  the  telephone  would 
ring  and  the  bartender  would  notify  "Mike"  that  he 
was  wanted  on  the  'phone  in  the  booth  at  the  back  of 
the  saloon.  "Mike,"  not  forgetting  his  umbrella,  would 
retire  to  the  seclusion  of  the  booth,  to  count  the  bank's 
surplus  earnings. 

The  job  never  failed  to  go  smoothly  for  those  "who 
came  across"  and  as  surely  went  badly  for  those  who 
resisted  "Mike's"  peremtory  reasoning. 

Eastern  manufacturers  could  not  get  wares  un- 
loaded in  Chicago  until  their  representatives  had  seen 
"Mike"  and  made  deposit  in  his  bank.  It  is  alleged 
that  "Mike"  saved  $350,000  in  eight  years  upon  a  sal- 
ary of  $50  per  week  as  Business  Agent  of  his  union. 
"Mike"  accounts  for  this  by  his  thrifty  habits. 

Boyle  was  not  alone  in  enterprises  of  this  kind  in 
Chicago  between  1911  and  the  summer  of  1914.  Other 
unions  in  the  building  trades  appear  to  have  had  Bus- 
iness Agents  whose  enterprise  and  authority  in  labor 
circles  was  as  vigorous  and  complete  as  that  of  "Mike." 

A  little  affair  similar  to  the  undertakings  of  Boyle, 
but  in  which  he  was  not  involved,  ended  one  day  in 
June,  1916,  in  a  homicide  and  the  District  Attorney's 
attention  was  unavoidably  called  to  the  state  of  af- 
fairs. In  the  general  exposure  that  took  place  the 
understanding  of  1911  between  the  manufacturers  of 
electrical  apparatus  and  the  electrical  workers'  unions 
came  to  light  and  an  indictment  in  the  Federal  Court 
for  conspiracy  in  restraint  of  trade  followed  against 
Mike  Boyle,  two  other  labor  leaders,  and  nine  manu- 
facturers and  employers  in  the  electrical  business. 

The  case  against  Boyle  et  al  came  to  trial  in  Feb- 
ruary, 1917,  the  defendants  were  found  guilty  and  he 
was  sentenced  to  one  year  in  jail  and  $5000  fine,  much 
the  heaviest  sentence.  The  Circuit  Court  has  now 
affirmed  the  sentences.  Boyle  has  no  discemable 
ground  for  further  appeal  and  none  imaginable  for 
pardon. 

The  Court  referred  to  Boyle  in  no  unmistakable 
terms.  After  reviewing  the  testimony  concerning  the 
sums  that  JBoyle  had  demanded  in  order  to  allow  work 
to  continue,  which  had  been  introduced  over  the  ob- 
jection of  Boyle's  attorney,  the  Court  said: 

'^hat  such  testimony,  if  erroneously  admitted,  was 
prejudicial  must  >be  conceded.  For  it  requires  no 
stretch  of  the  imagination  to  conceive  of  a  jury  taking 
a  prejudice  against  a  party  ^^o  is  thus  pictured  in 
the  role  of  a  blackmailer,  a  highwa]mian,  a  betrayer 
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of  labor  and  a  leech  on  commerce.  But  the  test  ol 
admissibility  does  not  turn  upon  its  effect  upon  the 
jury,  bat  on  its  relevancy  to  the  issues  made  by  the 
charges  set  forth  in  the  indictment.'' 

The  case  is  pleasing  because  it  serves  to  warn  men 
of  weaker  judgment  that  letting  a  job  go  uninter- 
rupted is  not  a  good  consideration  for  a  deposit  in 
the  personal  account  of  a  Business  Agent;  and  fur- 
thermore that  agreements  by  employers  with  unions 
to  employ  union  men  and  material  in  consideration 
of  an  agressive  boycott  by  unions  of  non-union  made 


material  which  might  complete  with  the  employer's 
stuff  is  a  criminal  conspiracy. 

And  the  case  is  a  warning  both  to  employers  and 
workers  that  the  time  to  meet  and  resist  illegal  meth- 
ods is  at  the  first  moment  of  their  appearance.  To 
condone  a  crime  is  to  be  a  party  to  it  and  we  have 
not  as  yet  reached  that  condition  of  disorder  in  which 
the  name  of  labor  can  whitewash  it.  What's  more, 
the  majority  of  unionists  will  not  tolerate  such  a  thing 
if  a  true  understanding  of  it  is  brought  clearly  to 
their  attention. 


Judgment  for  $6259000.  Against  The  United  Mine  Workers  of  America 
Upheld  by  The  United  States  Circuit  Court  of  Appeals 


As  we  go  to  press  word  has  come  that  the  United 
States  Circuit  Court  of  Appeals  has  affirmed  the  judg- 
ment in  the  case  of  United  Mine  Workers  of  America, 
et  al.  V.  Coronado  Coal  Company,  et  al.  This  was  a 
case  under  the  Sherman  Anti-Trust  Act  arising  from 
the  destruction  of  coal  mines  in  Arkansas  by  the  Uni- 


ted Mine  Workers.  The  verdict  was  for  $200,000 
actual  damages,  automatically  trebled  by  the  act,  and 
an  allowance  of  $25,000  as  attorneys  fees.  The  Uni- 
ted Mine  Workers  put  up  $800,000.  in  Liberty  Bonds 
as  security  on  their  appeal.  The  case  will  be  reviewed 
in  our  next  issue. 


It  Was  Unlawful  Under  The  New  York  Anti  Trust  Laws  for  the 

American  News  Co.  To  Agree  with  the  Different  Newspapers 

that  it  Would  Make  No  Deliveries  to  Dealers  Who  Would 

Not  Also  Handle  Hearst  Papers 


Sultan  V  star  Company,  Inc.  et  al.  174  N.  Y.  Supp. 
52.  1919. 

The  big  newspapers  of  New  York  City,  defendants 
in  this  action,  are  distributed  to  newsdealers  through 
the  American  News  Company.  This  Company  is 
owned  and  operated  by  the  Publishers'  Association  of 
New  York  of  which  all  the  newspapers  are  members. 
Included  among  these  are  the  New  York  American  and 
The  Evening  Journal,  published  by  the  defendant,  the 
Star  Company,  which  is  owned  and  operated  by  Wil- 
liam Randolph  Hearst.  The  New  York  Tribune  with- 
drew from  this  Association  in  order  to  support  the 
newsdealers  in  their  fight  against  Hearst,  which  is 
described  in  this  case.  All  the  papers  sold  to  news- 
dealers at  $1.40  per  100  copies,  the  retail  price  being 
fixed  at  2c,  and  the  return  of  unsold  copies  was  re- 
fused by  the  newspapers  at  the  instance  of  the  War 
Trade  Board. 

During  the  summer  of  1918  some  newsdealers  re- 
fused to  handle  the  American  and  Journal  upon  the 
ground  that  they  were  disloyal  and  so  oflFensive  to 
their  customers  that  many  of  them  refused  to  purchase 
any  papers  from  the  stands  on  which  the  Hearst  papers 


appeared.  The  American  News  Company  continued, 
however,  to  deliver  these  papers  although  the  news- 
dealers had  cancelled  their  orders  and  refused  to  pay 
for  Hearst  papers.  The  newspapers  through  the  Pub- 
lishers' Association  agreed  that  the  American  News- 
paper Company  should  not  deliver  any  papers  of  any 
kind  to  dealers  who  would  not  continue  to  receive 
and  pay  for  their  usual  allotment  of  all  daily  papers 
including  the  Hearst  papers.  This  agreement  was 
executed  by  the  American  News  Company  in  handling 
deliveries  of  evening  papers  and  action  upon  it  threat- 
ened in  the  handling  of  morning  papers.  Thereupon 
the  plaintiff,  Joseph  A.  Sultan,  president  of  the  News- 
dealers' Association  and  the  owner  of  a  news  store 
in  Brooklyn,  brought  this  action  for  an  injunction  to 
restrain  the  American  News  Company  and  the  news- 
papers which  sell  through  it  from  refusing  to  sell 
to  him  unless  he  handled  the  papers  published  by 
the  Star  Company  and  cease  to  deliver  papers  which 
he  did  not  order  and  would  not  pay  for.  The  case 
rested  upon  the  charge  that  the  combination  of  de- 
fendants was  a  monopoly  in  violation  of  the  New  York 
Statutes  against  restraint  of  trade.    The  answering 
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affidavits  of  the  newspapers  submitted  upon  the  mo- 
tion for  an  injunction  pendente  lite  alleged  that  the 
plaintiff  was  engaged  in  a  campaign  to  reduce  the 
cost  of  newspapers  to  dealers  from  a  $1.40  per  100 
to  $1.20  that  he  had  begun  his  attack  against  the  Star. 
Company  and  if  successful  would  shift  his  attack  to 
other  papers ;  and  in  agreeing  not  to  sell  to  him  un- 
less he  would  take  the  papers  published  by  the  Star 
Company,  they  were  merely  taking  measures  in  their 
own  defense.  The  court,  however,  granted  the  injunc- 
tion pending  trial  and  in  its  opinion  employed  the 
following  language  descriptive  at  once  of  the  method 
and  tremendous  force  of  a  boycott: 

The  facts  in  the  case,  as  established  upon  the  present 
state  of  the  record,  can  hardly  be  said  to  be  in  dis- 


pute. They  clearly  point  to  a  combination  or  con- 
spiracy on  the  part  of  the  defendants  to  use  the  tre- 
mendous force  of  their  imited  power  to  compel  the 
plainti£F  to  regulate  hia  business  under  the  direction 
of  the  defendants  at  the  hazard  of  depriving  him  of 
the  supplies  upon  which  his  business  depends,  and  thus 
to  prevent  him  from  competing  with  such  other  news- 
dealers as  would  transact  and  carry  on  their  business 
under  the  conditions  which  the  defendants  should 
choose  to  prescribe.  In  this  lies  the  essence  of  the 
case  against  the  defendant.  This  joint  action  is  in 
the  highest  degree  arbitrary,  coercive,  and  un-Amer- 
ican. For  the  purposes  of  this  motion,  I  am  con- 
strained to  hold  it  to  be  prima  facie  an  illegal  inva- 
sion of  the  rights  of  the  plainti£F. 


Where  a  Bonaf ide  Agency  Exists  the  Clayton  Act  Does  Not  Forbid 

the  Manufacturer  Requiring  that  the  Agent  Shall 

Not  Handle  Competing  Goods 


Pictorial  Review  Company  v  Curtis  Publishing 

Co.   255  Fed.  206  (District  Court  S.  D.  New  York.) 

The  defendent,  the  Curtis  Publishing  Company, 
sells  its  magazines,  The  Saturday  Evening  Post,  La- 
dies' Home  Journal,  and  the  Country  Gentlemen  to' 
so  called  "District  Agents"  who  in  turn  reach  the  pub- 
lic through  carefully  selected  newsboys.  The  Curtis 
Company  requires  the  "district  agents"  to  make  a  de- 
tailed weekly  report  on  each  boy  and  all  the  boys  em- 
ployed to  sell  their  papers  form  "The  League  of  Curtis 
Salesmen."  Every  boy  receives  a  paid  Y.  M.  C.  A. 
membership  from  the  Curtis  Company  and  the  com- 
pany undertakes  to  find  each  boy  a  position  when  he 
has  finished  school  and  outgrown  his  work  as  a  news- 
boy. The  district  agents  have  general  supervision  of 
the  welfare  of  the  boys  and  confer  prizes  and  ranks 
upon  them  under  the  direction  of  the  company.  The 
contract  of  the  district  agents  with  the  company  pro- 
vides that  they  pay  in  advance  for  their  copies  of 
Curtis  publications  and  give  no  other  publication  to 
the  boys  or  other  dealers  to  sell  without  first  obtain- 
ing permission  from  the  company  in  the  case  of  each 
publication,  although  the  agents  may  sell  any  publica- 
tion they  may  wish  on  their  own  stands.  The  com- 
pany generally  gives  permission  to  the  district  agents 
to  give  the  boys  other  publications  to  sell,  but  in  the 
case  of  the  "Pictorial  Review,"  which  is  a  sharp  com- 


petitor of  the  "Ladies'  Home  Journal,"  they  have  re- 
fused permission  to  allow  their  carefully  trained  boys 
to  handle  it. 

The  Pictorial  Review  Company  sought  to  enjoin 
the  Curtis  Company  from  enforcing  their  contracts 
with  their  district  agents  insofar  as  such  contracts  re- 
strained district  agents  from  giving  the  Pictorial  Re- 
view to  their  boys  to  sell,  on  the  ground  that  such  con- 
tracts were  in  violation  of  Section  3  of  the  Clayton 
Act.  Under  that  law  it  is  unlawful  to  sell,  lease,  or 
contract  to  sell  or  lease  goods,  wares,  and  merchandise 
for  use  or  resale  within  the  United  States,  or  to  fix 
the  price,  discount  or  rebate  upon  a  sale  or  lease  on 
the  condition  that  the  purchaser  or  lessee  will  not  use 
or  deal  in  any  way  in  the  goods,  wares,  or  merchandise 
of  a  competitor  of  the  lessor  or  seller,  where  the  efifect 
of  such  agreement  could  be  to  "substantially  lessen 
competition  or  tend  to  create  a  monopoly." 

The  Court  found  that  the  relation  between  the  Curtis 
Company  and  their  district  agents  did  not  stop  with 
the  mere  sale  of  its  magazines  to  them  but  that  a 
bonafide  agency  existed  in  their  relations  and  that 
there  was  nothing  in  the  Clayton  Act  which  should  be 
construed  to  entitle  the  Pictorial  Review  to  break 
into  the  Curtis  Company's  carefully  built  system  of 
efficient  jsalesmanship  and  appropriate  it  to  its  own 


use. 
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Unions  Cannot  Combine  Against  an  Employer  Because  He  Does 

Part  of  His  Own  Work 


Roraback  v  Motion  Picture  Machine  Operators' 
Union  of  Minneapolis  et  al.  (Supreme  Court  of 
Minnesotau) 

The  plaintiflF  sought  to  enjoin  the  defendant's  union 
from  picketting  and  "bannering"  his  motion  picture 
theatre  as  unfair  to  union  labor.  He  employed  only 
union  operators  until  he  decided  to  operate  his  ma- 
chine part  of  the  time  himself.  He  oflEered  to  employ 
union  operators  to  work  part  time  with  him  and  al- 
leged that  there  was  no  controversy  between  him  and 
the  union  save  their  objection  to  his  operating  his  own 
machine  part  of  the  time. 

Upon  an  appeal  denying  an  injunction  pendant  lite 
the  court  found  that  the  answering  affidavit  of  the 
union  alleges  several  reasons  for  disagreement  with 
the  plaintiff  other  than  any  objection  to  his  operating 
his  own  machine,  and  it,  therefore,  affirmed  the  order 
denying  the  injunction  before  trial.  But  the  court  up- 
held the  owner's  right  to  operate  his  own  machine  and 
said: 

No  persons  or  combination  of  persons  has  the  right 
maliciously  to  injure  or  destroy  the  business  of  another 
by  acts  which  serve  no  legitimate  purpose  of  his  own. 


If  men  either  singly  or  in  combination,  may  law- 
fully injure  or  destroy  the  business  of  another  for  the 
purpose  of  compelling  him  not  to  work  in  such  busi- 
ness himself,  it  will  have  far-reaching  ccMisequences. 
Such  a  doctrine  would  limit  the  field  of  business  to 
those  who  have  sufficient  capital  to  carry  on  a  business 
without  becoming  operatives  therein  themselves,  and 
would  debar  those  who  have  little  or  no  capital,  ex- 
cept their  personal  skill  and  ability,  from  seeking  to 
better  their  condition  by  engaging  in  business  on  their 
own  account.  ...  It  means  that  the  man  in  any  oc- 
cupation who  starts  in  business  for  himself,  reljring 
upon  his  personal  skill  and  ability  to  attain  success, 
must  forego  the  right  to  profit  by  his  own  skill  at  the 
arbitrary  behest  of  another,  or  see  his  business  ruined. 
Such  is  not  the  law.  The  right  of  every  person  to 
work  in  his  own  business  is  a  fundamental  right  guar- 
anteed to  him  by  the  Bill  of  Rights  in  the  Constitution 
and  by  the  Fourteenth  amendment  of  the  Federal  Con- 
stitution, and  any  attempt  to  deprive  him  of  that  right 
is  necessarily  unlawf  uL 

This  case  will  be  tried  upon  the  merits  the  last  of 
May.  Picketting  of  the  plaintiff's  theatre  has  contin- 
ued since  February  16th,  1917,  and  stink  bombs  have 
been  placed  in  the  theatre. 


Debs  Must  Go  to  Jail  for  His  Canton  Speech 


Debs  against  United  States.    39  Supreme  Court  Rep. 

252  1919 

Debs  was  convicted  and  sentenced  to  ten  years  in 
a  Federal  Penitentiary  for  violation  of  the  Espionage 
Act  because  of  utterances  in  his  speech  at  Canton, 
Ohio,  June  16th,  1918.  Upon  the  trial  Debs  addressed 
the  jury  with  these  words :  "I  have  been  accused  of 
obstructing  the  war.  I  admit  it.  Gentlemen,  I  abhor 
war.  I  would  oppose  war  if  I  stood  alone."  Upon 
appeal  to  the  United  States  Supreme  Court,  he  sought 
refuge  under  the  Constitutional  guarantee  of  free 
speech.  The  conviction  and  sentence  of  ten  years 
in  the  Federal  Penitentiary  was  affirmed. 

Upon  going  to  jail  Debs  made  a  statement  to  his 
supporters.  We  quote  from  his  message  in  the  radical 
journal,  "The  Liberator": 

*The  decision  came  as  expected.  A  capitalist  court 
can  render  only  capitalist  decisions.  In  this  instance, 
however,  the  court  did  not  decide  the  question  at 
stake.     The  validity  of  the  proceeding  in  the  lower 


court  was  upheld,  but  the  constitutionality  of  the  Es- 
pionage law,  the  real  issue,  was  not  decided." 

This  notion,  that  the  court  dodged  the  issue,  is 
pressed  upon  the  radical  element  in  their  journals.  It 
is  specious  but  attractive  and  will  be  ofttimes  repeated. 

The  Espionage  Act  has  been  many  times  upheld 
after  more  or  less  full  discussion  in  the  Circuit  Court 
of  Appeals.  The  Supreme  Court  has  held  it  valid 
no  less  than  six  times,  including  this  case.  Mr.  Debs 
seems  to  think  that  the  court  owed  him  a  personal 
obligation  to  set  forth  in  detail  its  reason  for  up- 
holding the  act.  He  mistakes  the  function  of  the 
court.  The  court  sits  to  decide.  If  it  gives  an  opin- 
ion it  does  so  merely  to  advise  members  of  the  bar 
and  the  laity  interested  as  to  the  legal  theory  on 
which  the  decision  rests.  If  the  theory  is  clear  to 
every  reasonable  nxan,  it  omits  an  opinion.  The  con- 
stitution was  ordained  to  provide  a  means  for  the  com- 
mon defense.  In  time  of  war,  the  court  upholds  the 
legislature  in  its  effort  to  strengthen  the  common  de- 
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fense  against  those  who  from  within  seek  to  break 
it  down  or  give  aid  to  the  public  enemy.  It  needs 
no  opinion  to  explain  the  theory  of  such  action.  Mr. 
Debs  knows  that  when  the  court  convicted  him  it 


met  the  issue  at  dead  centre.  While  men  are  dying 
on  the  field  of  battle,  it  is  cheap  stuflf  for  the  defamer 
of  their  cause  to  say  that  the  court  which  convicted 
him  failed  to  meet  the  issue. 


Guarantee  of  Freedom  of  Speech  Offers  No  Shelter  to  Traitors 


Schenck  v  United  States,  Baer  v  Same.  39  Supreme 
Court  Rep.  247  1919. 

Charles  T.  Schenck,  general  Secretary  of  the  So- 
cialist Party,  and  Elizabeth  Baer,  a  member  of  the 
Executive  Board  of  the  Socialist  Party,  were  con- 
victed of  violation  of  the  Espionage  Act  in  that  in 
conspiracy  together  they  mailed  to  men  accepted  for 
service  by  draft,  circulars  condemning  conscription  as 
despotism  in  its  worst  form  and  a  monstrous  wrong 
against  humanity  in  the  interest  of  Wall  Street's 
chosen  few,  and  exhorting  them  to  assert  their  rights 
by  refusing  to  submit  to  intimidation  and  demanding 
the  repeal  of  the  draft  law  on  the  ground  that  it  was 
in  substance  a  violation  of  the  Thirteenth  Amendment. 

The  defendants  upon  their  appeal  to  the  United 
States  Supreme  Court,  sought  protection  under  the 


First  Amendment  prohibiting  the  restraint  of  free 
speech  and  free  press. 

Mr.  Justice  Holmes  in  rendering  the  decision  con- 
firming the  conviction  desposed  of  this  much  abused 
resort  of  the  incitors  of  disorder  in  the  following  ex- 
plicit language: 

"The  most  stringent  protection  of  free  speech  would 
not  protect  a  man  in  falsely  shouting  'Fire'  in  a  the- 
ater and  causing  a  panic.  It  does  not  even  protect  a 
man  from  an  injunction  against  uttering  words  that 
may  have  all  the  e£Fect  of  force.  The  question  in  every 
case  is  whether  the  words  used  are  used  in  such  cir- 
cumstances and  are  of  such  a  nature  as  to  create  a 
clear  and  present  danger  that  they  will  bring  about 
the  substantive  evils  that  Congress  has  a  right  to 
prevent.'' 


Frohwerk  v  United  States.    (39  Supreme  Court  Rep. 

249  1919,) 

Frohwerk  was  convicted  of  violation  of  the  Espion- 
age Act  in  that  in  conspiracy  with  another,  he  pub- 
lished in  the  Missouri  Staate  Zeitung  articles  calcu- 
lated to  cause  disloyalty,  mutiny  and  refusal  of  duty 
in  the  army  and  navy.  Frohwerk  sought  the  shelter 
of  the  First  Amendment  of  the  Federal  Constitution 
which  guarantees  freedom  of  speech,  but  the  United 


States  Supreme  Court,  speaking  through  Mr.  Justice 
Holmes,  disposed  of  this  claim  by  a  short  forceful 
illustration. 

."We  venture  to  believe  that  neither  Hamilton  nor 
Madison,  nor  any  other  competent  person  then  or  later, 
ever  supposed  that  to  make  criminal  the  counselling 
of  a  murder  within  the  jurisdiction  of  Congress  woiild 
be  an  unconstitutional  interference  with  free  speech.'' 


Deportation  of  I.  W.  W.  Members  Sustained 


Ex  Parte  Bemat   Ex  Parte  Dixon.    (Vol.  255  Fed. 

429,  District  Court,  W.  D.  Washington  N.  D.  December 

17,  1918.) 

Bemat,  a  Russian,  and  Dixon,  an  Englishman,  were 
arrested  and  ordered  deported  under  act  of  February 
5,  1917,  for  "Advocating  and  teaching  unlawful  de- 
struction of  property." 

They  made  applications  for  Writ  of  Habeas  Corpus 
on  the  ground  that  they  did  not  receive  fair  hearing, 
and  that  the  order  of  deportation  was  arf)itrary  and 
unsupported  by  fact  or  law. 

The  only  question  before  the  court  was  whether 
there  was  evidence  against  the  petitioners  upon  which 
the  Department  of  Labor  might  reasonably  hold  them 


guilty  of  violation  of  the  act,  for  if  it  might  so  find 
it  was  enabled  under  the  act  to  deport  them. 

After  quoting  some  of  the  testimony  in  which  the 
petitioners  admitted  belief  in  the  writings,  the  consti- 
tution, and  the  various  literature  in  which  the  I.  W.  W. 
set  forth  their  principles,  the  court  quoted  the  follow- 
ing excerpts  from  the  "Industrial  Workers  of  the 
World." 
"The  I.  W.  W.  opposes  the  institution  of  the  state/' 
'*What  is  this  sabotage  that  so  worries  politicians, 
preachers,  profit  grabbers,  and  parasites  generally? 
It  is  a  realization  on.  the  part  of  the  working  class  that 
property  has  no  rights  that  its  creator  is  bound  to  re- 
spect.   It  means  that  the  workers  know  that  might 
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makes  rights  and  that  they  are  possessed  of  a  tremen- 
dous might  in  the  productive  process.  It  means  that 
they  are  conscious  of  the  fact  that  any  action  which 
weakens  the  employer  and  strengthens  the  worker  is 
justified  *  *  *  A  slashed  warp,  a  loosened  bolt,  an 
uncaught  thread,  a  shifting  of  dyes,  will  make  Billy 
Wood  see  the  'Justice'  of  the  men's  demands  quicker 
than  all  the  votes  cast  since  Billy  Bryan  commenced  to 
run  for  office. 

'^Sabotage  is  an  individual  act  performed  for  a  class 
purpose.    It  n«iy  be  d^iounced  as  'anarchy,'  but  that 


scares  no  workers  in  these  rebellious  dajns.    *    *    * 
'^hese  migratory  workers  have  lost  all  patriotism — 
and  rightly  so.     Love  of  country?     They  have  no 
country.    Love  of  flag?    None  floats  for  them." 
The  deportation  was  sustained. 
We  believe  it  is  high  time  for  those  for  whom  our 
flag  does  float  to  meet  the  literature  which  the  I.  W. 
W.  is  circulating  by  literature  of  their  own  and  we 
urge  our  friends  and  members  to  be  on  the  alert  for 
I.  W.  W.  literature  circulated  in  their  community  and 
to  send  us  copies  of  it. 


Representatives  of  Employers  on  Boards  of  Directors- 
Massachusetts  Law 


The  following  law  was  enacted  by  the  State  of  * 
Massachusetts,  April  3,  1919. 

General  Act,  Chapter  70 

Section  1.  A  manufacturing  corporation  may  pro- 
vide by  by-law  for  the  nomination  and  election  by  its 
employees  of  cme  or  more  of  diem  as  members  of  its 
board  of  directors. 

Section  2.  All  elections  imder  the  provisions  of 
Section  1  shall  be  held  at  the  works  of  the  corporation 


on  the  day  of  the  annual  meeting,  and  the  voting  shall 
be  by  secret  ballot 

Section  3.  If  less  than  a  majority  of  those  entitled 
to  vote  participate  in  the  election  there  shall  be  no 
election,  and  the  vacancy  shall  be  filled  as  the  by- 
laws may  prescribe. 

Section  4.  A  director  elected  by  the  employees  shall 
have  the  same  rights  and  powers  and  shall  be  subject 
to  the  same  duties  and  responsibilitieB  as  a  director 
elected  by  the  stockholders. 


A  Combination  of  Bakers  Held  Unlawful  Under  California 

Anti  Trust  Law 


People  ▼  H.  Jevine  Co.  et  aL    (178  Pac.  517.  Supreme 

Court  of  California.) 

This  was  a  criminal  action  for  an  alleged  violation 
of  the  California  anti-trust  law,  known  as  the  Cart- 
wright  Act,  by  the  bakers  and  wholesale  dealers  of 
bread  in  Los  Angeles  for  combining  to  fix  the  retail 
price  of  a  24-02.  loaf  of  bread  at  15  cents  and  agreeing 
to  refuse  to  sell  to  any  retailer  who  would  not  main- 
tain that  price* 

The  Cartwright  Act  passed  in  1907  with  the  usual 
provisions  familiar  in  anti-trust  statutes,  but  in  1909 
it  was  amended  by  the  following  clause:  **Provided 
that  no  agreement,  combination  or  association  diall  be 
deemed  to  be  unlawful  or  within  the  provisions  of  this 
act,  the  object  and  business  of  which  are  to  conduct 
its  operations  at  a  reasonable  profit  or  to  market  at  a 


reasonable  profit  those  products  which  cannot  other- 
wise be  so  marketed,**  and  it  was  upon  the  eflfect  of 
this  porviso  that  the  case  turned.  It  appeared  that 
the  wholesale  price  for  a  24-oz.  loaf  was  12  cents  and 
that  3  cents  was  not  much  more  than  the  cost  of  retail- 
ing it,  so  that  the  retail  price  of  15  cents  did  furnish 
only  a  reasonable  profit  to  the  retail  dealer.  But  the 
court  held  that  the  proviso  went  to  the  benefit  of 
combinations  to  fix  prices  for  the  profit  of  those  who 
were  in  the  combination  and  not  the  profit  of  those 
who  might  resell  their  products;  and  that  although 
the  defendants  had  offered  evidence  that  12  cents  per 
loaf  did  not  render  an  unreasonable  profit  to  the  whole- 
saler, the  state  offered  evidence  which  justified  the 
jury  in  finding  that  it  did.  Judgment  against  defend- 
ant was  affirmed. 
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The  Secondary  Boycott  before  The  New  York  Court  of  Appeals 


The  Auburn  Dnjing  Company  v  WardeU  et  al. 

This  case  is  now  before  the  Court  of  Appeals  of  the 
State  of  New  York,  and  clearly  presents  the  question 
of  the  legality  of  the  secondary  boycott,  as  the  issue. 
In  an  effort  to  compel  plaintiff  to  unionize  its  draying 
business  in  Auburn,  New  York,  the  defendants,  the 
teamsters'  union,  refused  to  haul  any  stuff  previously 
hauled  by  the  plaintiff.  The  defendant,  the  meatcut- 
ters'  union,  refused  to  cut  meat  hauled  to  the  butcher 
shops  by  the  plaintiff  and  the  bakers  refused  to  bake 
flour  hauled  to  the  bakeries  by  the  plaintiff.  Other 
trades  took  the  same  stand  and  strikes  were  threatened 
on  buildings  to  which  the  plaintiff  hauled  material. 
Thus  by  threats  of  trouble  to  the  butcher,  the  baker 
and  the  candlestick  maker,  they  who  had  no  quarrel 
with  the  plaintiff  were  compelled  to  refuse  its  patron- 
age. The  plaintiff  won  in  the  trial  court  and  procured 
a  permanent  injunction.  The  Appellate  Division  af- 
firmed the  order  by  a  divided  court.  The  case  now 
awaits  final  determination. 

The  determination  of  the  issue  rests  upon  broad 
questions  of  public  policy,  concerning  which  we  quote 
from  the  plaintiff's  brief: 

^'If  the  law  is  as  the  defendants  contend,  what  is 
the  practical  situation?    No  manufacturer  can  reach 


the  market  without  the  union's  consent;  the  same 
power  which  embargoes  non-union  goods  and  services 
may  absolutely  exclude  any  manufacturer  from  the 
market  by  refusing  to  unionize  its  business.  The 
combination  which  controls  the  imion  label,  or  any 
other  key  to  the  market  cannot  be  compelled  to  give 
such  passports  to  more  than  a  restricted  group  of  its 
own  selection,  and  such  selection  is  not  subject  to 
judicial  reviews.  The  unions  could  thusi  dictate  who 
shall  supply  the  market  and  whom  the  consumer  shall 
patronize.  Power  of  such  public  ccmsequences  in  pri- 
vate hands  is  certain  to  be  abused,  and  competition 
among  the  self-elected  beneficiaries  of  the  system, 
whose  self-interest  wiU  exclude  the  efficient,  is  hardly 
a  public  safeguard  when  outsiders  are  crushed.  *  *  * 
Let  us  face  the  appalling  consequences  if  the  de- 
fendants' contentions  became  the  law  of  the  land.  The 
survival  and  power  of  imions  would  depend  on  forces 
and  not  on  social  service;  industrial  liberty  would  be 
destroyed,  the  right  to  pursue  a  trade  would  depend  on 
a  license  from  a  private  society  more  powerful  than 
the  State,  which  would  exercise  such  a  tjnrannical 
control  over  opportunitieai  of  emplo]mient  and  the  in- 
dustries and  utilities  upon  which  the  public  is  de- 
pendent, that  orderly  government  would  give  way  be- 
fore government  by  strike.'' 


Loan  Sharks  Who  Cause  An  Employee's  Discharge  by  Filing  an 
Unwarranted  Assignment  of  Wages  are  Liable  for  Damages 


Cotton  V  Cooper.      (209  S.  W.  135,  Commission>f 
Appeals  of  Texas,  Section  A.) 

This  was  a  suit  to  recover  $700  actual  damages  and 
$5,000  exemplary  damages  from  defendants  for  their 
''wrongful,  fraudulent  and  malicious  conduct''  in  pro- 
curing the  plaintiff's  discharge  from  the  Houston  & 
Texas  Central  Railway  Company.  The  Railroad  Com- 
pany made  it  a  rule  to  discharge  any  employee  who 
assigned  any  part  of  his  wages  and  the  plaintiff  al- 
leged that  the  defendants,  knowing  of  this  rule,  filed 
with  the  road  copies  of  two  written  instruments  pur-* 
porting  to  be  assignments  by  plaintiff  of  portions  of 
his  wages  in  order  to  provide  payment  for  an  alleged 
debt  to  defendants  of  $35.  The  filing  of  these  as- 
signments brought  about  the  plaintiff's  discharge. 
Upon  the  trial  the  jury  found  for  the  plaintiff  and 
awarded  him  $400  actual  and  $3,500  exemplary  dam- 
ages. 


It  appeared  that  the  defendants  were  loan  sharks 
operating  ten  or  a  dozen  "loan  offices"  in  districts 
populated  with  blacks,  loaning  small  sums  to  white 
people  at  an  interest  of  20%  and  to  blacks  at  an  in- 
terest of  30%.  These  loans  were  given  for  one  month 
only  and  the  usury  was  cloaked  by  requiring  the  bor- 
rower to  execute  an  assignment  of  his  wages  in  a 
sum  equal  to  the  principal  and  interest,  and  dated  the 
last  day  of  the  month. 

The  jury  found  that  under  the  laws  of  Texas  deal- 
ing with  usurious  loans  the  plaintiff's  payments  to  de- 
fendants had  discharged  his  debt  before  defendants 
filed  the  assignments  with  the  railroad  company.  On 
appeal  the  verdict  was  allowed  to  stand. 

The  evidence  showed  that  "In  the  City  of  Houston 
alone  between  1000  and  1500  railroad  employees  are 
on  the  defendant's  books."  Such  a  situation  goes  far 
to  justify  the  employer  taking  active  precautions  to 
save  his  employees  from  such  vicious  swindlers. 
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Pennsylvania  Workmen's  Compensation  Law 


Rakie  v  Jefferson  Clearfield  Goal  &  Iron  Go.   (105 
Atl.  Rep.  638^  Supreme  Court  of  Pennsylvania) 

Charles  Rakie  while  at  work  as  an  employee  in  de- 
fendants' mine  was  accidentally  killed.  In  the  six 
months  preceding  his  death  the  mine  was  closed  by  a 
strike  for  88  days. 

The  record  showed  that  "the  deceased's  idleness  dur- 
ing this  period  was  not  due  to  any  fault  of  his  own," 
and  the  court  held  that  to  arrive  at  a  divisor,  for 


the  purpose  of  determining  the  average  daily  earnings 
of  deceased,  and  ascertaining  the  amount  of  compen- 
sation, the  88  idle  days,  together  with  Sundays  and 
holidays,  should  be  deducted  in  accord  with  the  stand- 
ing rule  of  the  Compensation  Board. 

The  court  sustained  this  ruling  of  the  Board  and 
also  decided  that  in  the  event  of  instantaneous  death 
compensation  is  not  to  begin  until  14  days  after  the 
accident. 


Contempt  of  Court  in  Chicago 


O'Brien  et  al  v.  International  Ladies  Garment 
Workers'  Union.  In  the  matter  of  the  Gon- 
tempt  of  Sol.  Seidman.  (Appellate  Court  of  the  State 
of  Illinois.) 

In  February,  1917,  as  the  result  of  acts  by  members 
of  the  International  Ladies'  Garment  Workers  inci- 
dent to  a  strike  in  which  they  were  engaged,  an  in- 
junction issued  restraining  "peaceful  picketting*'  and 
interference  with  the  plaintiff's  employees.  Thereafter 
proceedings  for  contempt  for  violation  of  the  injunc- 
tion order  were  brought  against  Sol  Sidman,  Vice- 
President  of  the  union  (and  others  whose  cases  are 
not  so  important)  because  at  a  certain  meeting  Seid- 
man  advised  members  of  the  union  that  "peaceful 
picketting"  was  lawful  and  could  not  be  enjoined, 
therefore,  they  might  disregard  the  order.  He  had  re- 
cently come  from  New  York  and  claimed  to  have  the 
New  York  Law  on  "peaceful  picketting"  in  his  mind. 
The  following  day  counsel  advised  him  that  he  was 
mistaken,  that  the  chancellor  who  issued  the  order 
really  did  know  the  law  of  Illinois.  Thereafter,  Seid- 
man  refrained  from  giving  such  advice  and  merely 
told  the  strikers  that  if  they  picketted  it  was  at  their 


own  peril.  He  was  convicted  and  sentenced  to  75  days 
in  jail  and  thereupon  brought  this  appeal 

The  Court  held  that  in  view  of  the  apparent  honesty 
of  Seidman's  belief  that  he  knew  the  law  of  Illinois 
better  than  the  chancellor  did,  until  otherwise  con- 
vinced by  counsel  of  his  own  choosing,  and  his  readi- 
ness to  admit  his  error  and  thereafter  to  advise  his 
followers  that  he  would  no  longer  consent  to  be  held 
responsible  by  them  for  his  wrong  advice,  punish- 
ment by  imprisonment  should  not  be  imposed. 

The  case  met  with  a  dissenting  opinion  so  vigorous 
in  its  terms  and  so  unsparing  in  its  criticism  of  this 
reasoning  that  the  presiding  justice  concurring  with 
the  majority  opinion  thought  it  incumbent  upon  him 
to  write  an  opinion  of  his  own.  In  our  judgment  the 
dissenting  judge  is  fully  justified  in  his  vigorous  lan- 
guage, and  the  opinion  of  the  court  is  without  sound 
support  in  reason  or  law.  Even  though  Seidman 
thought  he  knew  more  about  the  law  than  the  Illinois 
judge,  and  even  if  he  had  been  right  and  the  injunc- 
tion against  "peaceful  picketting"  were  improper,  the 
remedy  was  by  appeal  and  not  contemptuous  defiance 
of  the  decree.    No  principle  of  law  is  better  settled. 


Injunction  Order  Against  Strikes  Issued  by  The  Superior  Court 

of  Cook  County,  UL 


Stewart  Warner  Speedometer  Corporation  ▼.  W. 
Schoenberg  et  al. 

The  Stewart-Warner  Speedometer  Corporation  pays 
its  men  wages  equal  to,  or  slightly  in  advance  of, 
those  asked  by  the .  Machinists'  Union.  It  has  here- 
tofore worked  on  a  48-hour  week  and  has  since  April 
21st  worked  on  a  44-hour  week.  It  has  always  con- 
ducted an  open  shop.  In  August,  1918,  the  Stewart- 
Warner  Corporation  appointed  one  of  its  automatic 


screw  machine  settlers  as  assistant  foreman  over  a 
portion  of  the  employees  in  that  department.  After 
a  trial  of  over  six  months,  it  appeared  that  he  was 
not  equal  to  the  job  and  he  was  told  that  on  Mon- 
day, April  14th,  he  would  resume  his  former  position 
and  a  more  experienced  man  would  be  appointed  to 
take  his  place.  He  appeared  on  Monday  morning 
but  the  men  who  had  worked  under  him  demanded 
his  reinstatement  as  assistant  foreman  and  refused  to 
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work  without  him.  The  company  refused  to  rein- 
state him  and  the  men  went  on  strike.  It  appears 
that  the  union  leaders  sought  to  take  this  occasion 
to  demand  recognition  of  the  union  by  the  Stewart- 
Warner  Company.  It  is  the  only  issue  involved  and 
the  Stewart-Warner  people  believe  that  the  men  would 
return  to  work  if  they  were  not  afraid  of  the  union 
organization.  The  strike  agitators  picketed  the 
Stewart-Warner  Corporation  and  brought  pressure  in 
the  nature  of  threats  against  its  employees  to  pre- 
vent them  from  returning  to  work. 

On  the  application  of  the  company,  an  injunction 
order  issued  staying  the  union  officials  and  their  agents 
from  picketing  or  patrolling  or  congregating  around 


the  company's  place  of  business,  from  watching  or 
spying  upon  those  who  were  going  to  and  from  its 
shops,  from  following  employees  and  threatening  and 
intimidating  them,  from  distributing  or  displaying  no- 
tices, cards  or  designs  urging  persons  not  to  enter 
complainant's  employ  and  to  abstain  from  doing  busi- 
ness with  it,  from  making  any  payment  of  money  or 
giving  any  promise  of  reward  as  an  inducement  to 
persons  not  to  work  for  complainant,  or  from  doing 
anything  calculated  to  subject  its  employees  to  scorn, 
disgrace  or  annoyance. 

The  orders  issued  in  Illinois  are  generally  broader 
as  against  picketting  than  those  issued  by  the  courts 
of  many  other  states. 


Applying  the  Adamson  Law 


Coke  y  Illinois  Gontral  R.  Go.  et  al.    (255  Fed.  290 
District  Court,  W.  D.  Tennessee) 

The  plaintiff  was  a  switch  tender  in  the  yards  of 
the  defendant  railroads  at  Memphis,  Tennessee.  He 
sued  for  $274  as  additional  compensation  due  to  him 
for  his  services  from  January  1  to  August  17,  1917, 
by  virtue  of  the  Adamson  law  which  provides  as  fol- 
lows: 

''Beginning  January  Ist,  1917,  eight  houis  shall,  in 
contracts  for  labor  and  service,  be  deemed  a  day's 
work  and  the  measure  or  standard  of  a  day's  work  for 
the  purpose  of  reckoning  the  compensation  for  serv- 
ices of  all  employees  who  are  now  or  may  hereafter 
be  employed  by  any  common  carrier  railroad  *  ^  * 
and  who  are  now  or  may  hereafter  be  actually  engaged 
in  any  capacity  in  the  operation  of  trains  used  for  the 
transportation  of  persons  or  pn^rty  on  railroads.'' 

The  plaintiff  worked  twelve  hours  a  day  and  under 
these  provisions  the  value  of  his  overtime  equaled  the 
amount  of  his  claim.  The  court,  declaring  its  perplex- 
ity as  to  whether  the  plaintiff  was  so  engaged  in  the 
operation  of  trains  as  to  come  within  the  meaning  of 
the  Adamson  Law,  said :  "It  is  too  much  to  say  that 
the  terms  of  the  act  are  clear  and  unambiguous."  En- 
titled, therefore,  to  examine  the  circumstances  and 
consideration  surrounding  the  passage  of  the  law,  the 
Court,  with  commendable  frankness,  recited  the  notor- 
ious circumstances  under  which  this  law  was  passed. 

''The  court  feels  warranted  in  saying  that  it  is  of 
common  knowledge  derived  from  the  message  of  the 
President  pressing  the  prompt  enactment  of  the  law 
in  question,  delivered  orally  to  the  Congress,  from 
the  Congressional  Record,  as  well  as  from  all  the  great 
newspapers  and  periodicals  of  the  day,  that  the  Adam- 
son Law  was  enacted  at  the  instance  of  four  bodies 


of  organized  railway  employees,  to  wit,  Order  of 
Railway  Conductors,  Brotherhood  of  Locomotive  En- 
gineers, Brotherhood  of  Locomotive  Firemen  and  En- 
gineerSy  and  Brotherhood  of  Railway  Trainmen.  The 
members  of  these  four  organizations  were  all  em- 
ployees whose  duties  were  discharged  aboard  railway 
trains,  such  as  conductors,  engineers,  firemen,  and 
railway  trainmen,  which  latter  term  would  include  all 
those  whose  duties  were  performed  ''on  the  engines 
and  in  the  cars."  While  it  was  thought  by  the  four 
brotherhoods  mentioned  that  the  legislation  provided 
for  their  beat  interest,  and  they  demanded  it,  yet  it 
is  fair  to  say,  judging  from  the  Congressional  Record, 
that  it  was  enacted  by  Congress  primarily  to  prevent 
a  calamity  to  the  country  which  was  thought  sure  to 
follow  in  case  it  was  not  enacted,  if  the  brotherhoods, 
in  case  it  was  not  enacted,  should  carry  into  effect  their 
declared  purpose  to  call  a  strike,  and  thus  stop  trains 
moving  in  interstate  commerce  and  tie  up  the  c<»n- 
mercial  interest  of  the  country." 

"And  further  in  answer  to  a  question  of  Senator 
Borah  as  to  whether  it  would  cover  'trainmen  and 
switchmen,'  Senator  Underwood  replied: 

"I  do  not  think  that  the  bill  would,  but  I  will  say 
I  have  not  given  careful  consideration  to  that  portion 
of  the  bill,  because  that  part  of  it  is  temporary.  Sec- 
tion 6  if  put  into  life  will  cover  without  discrimination 
every  man  who  works  for  a  railroad."  Congressional 
Record,  Sept.  1,  1916,  p.  15558. 

Section  6  waa  not  "put  into  lif e^'  and  from  tiie  re- 
marks of  Senator  Underwood  it  is  but  reasonable  to 
conclude  that  he  and  the  Congress  understood  that 
the  law  applied  only  to  those  who  actually  operated 
the  trains  as  parts  of  their  crews." 

The  plaintiff  accordingly  lost  his  case. 
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New  York's  Defeated  Bill  for  Compulsory  Health  Insurance 


Much  agitation  has  been  aroused  in  New  York 
through  the  defeat  of  various  measures  looking  to- 
ward improvement  of  laboring  conditions,  but  among 
these  the  proposed  Health  Insurance  Bill  offers  many 
interesting  compromises  between  the  principle  of  vol- 
untary insurance  by  the  people  themselves  and  a  gov- 
ernmental plan  with  its  objectionable  tendencies  to- 
ward bureaucracy. 

Benefits 

The  plan  provides  for  medical,  surgical  and  dental 
treatment,  nursing  attendance,  hospital  and  sanitarium 
treatment  and  maintenance;  medical  and  surgical  sup- 
plies. 

Cash  sickness  benefit,  with  some  qualifications,  is 
not  to  exceed  2/3  of  the  insured's  earnings,  or  $8.00 
a  week. 

Maternity  treatment  and  benefits  for  insured  women 
and  wives  of  insured  men  limited  to  8  weeks. 

Funeral  benefit  not  to  exceed  $100.00  for  expense 
of  burial. 

Expense  Borne  by  Employers  and  Emplojrees 

The  insurance  is  compulsory  and  employer  and  em- 
ployees bear  the  expense  equally,  with  some  qualifica- 
tions as  to  employees  receiving  small  wages.  The  em- 
ployer is  responsible  for  the  payment  and  is  obliged 
to  deduct  the  employee's  share  from  his  wages.  One 
of  the  most  hopeful  features  of  the  measure  is  the  pro- 
vision that  the  employer's  contribution  will  be  re- 
duced where  the  sickness  hazard  in  the  particular  fac- 
tory is  less  than  normal,  and  will  be  correspondingly 
increased  where  it  is  more  than  normal.  This  is  the 
incentive  which  the  Act  provides  for  the  improvement 
of  sanitation  in  industry. 


Democratic  Administration  of  Plan  by  Employer  and 
Employees 

District,  local  or  trade  corporations  known  as 
"Funds"  are  to  be  organized  for  the  collection  and 
disbursement  of  the  moneys  in  their  respective  dis- 
tricts. The  Board  of  Directors  will  be  composed  of 
three  employers,  three  employees,  and  a  seventh  chosen 
by  their  majority  vote.  In  this  way  it  i^  hoped  to 
avoid  the  defects  of  state  administration. 

The  Fund  may  spend  money  for  prevention  and 
health  education,  but  this  is  not  emphasized  in  the  bill. 

In  order  to  ensure  solvency,  each  Fund  is  obliged* 
to  set  aside  a  part  of  its  annual  income  for  reserve 
and  to  deposit  another  part  with  the  State  Treasurer, 
and  the  money  so  deposited  with  the  State  1  measurer 
by  the  various  Funds  may,  subject  to  the  approval 
of  the  Industrial  Commission,  be  drawn  upon  by  any 
Fund  where  necessary  in  time  of  epidemic,  catastrophe 
or  other  unusual  conditions. 

Patient  Selects  His  Own  Physician 

The  Board  of  Directors,  in  co-operation  with  the 
Medical  Society,  standardizes  in  advance  the  charges 
which  are  to  be  made  by  physicians,  and  in  the  event 
of  disagreement,  this  is  reached  by  aAitration.  The 
insured  is  then  free  to  select  his  own  physician,  know- 
ing in  advance  just  what  charges  will  be  made,  but  the 
physician  may  refuse  to  serve. 

Safeguards  Against  Malingering 

The  insured  cannot  receive  benefits  except  upon  cer- 
tificate of  his  attending  physician  and  the  approval  of 
the  ofiicial  medical  officer  of  the  Fund,  who  must  not 
be  engaged  in  the  private  practice  of  medicine. 

General  Supervision 

The  State  Industrial  Commission,  which  is  com- 
posed of  employers  and  employees,  has  general  su- 
pervisory power  over  the  whole  plan  and  appeals  to  it 
from  rulings  of  the  various  Funds  must  be  taken  to 
the  Commission  before  redress  is  sought  in  the  courts. 
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Anti-Picketting  and  Boycotting  Ordinance  of  San  Diego,   California 


Section  1.  That  it  is  unlawful  for  any  person  in  any- 
public  place  to  make  any  loud  or  unusual  noise,  speak 
in  any  loud  or  unusual  tone,  use  any  threatening, 
profane  or  vulgar  language  in  order  to  induce  another 

a.  To  boycott  any  place  of  business. 

b.  To  boycott  any  articles  of  commerce  or  busi- 
ness firm. 

c.  To  refuse  to  employ  or  to  discharge  an  em- 
ployee or  business  concern. 

d.  To  refuse  to  serve  or  to  accept  service  in  any 
factory  or  business  concern,  or  to  intimidate, 
threaten  or  coerce  another  who  is  working  or 
seeking  work. 


Sec.  2.  That  it  is  unlawful  to  picket  or  banner  any 
place  or  street  for  the  purpose  of  doing  any  of  the 
things  prohibited  in  Section  1. 

Sec.  3.  That  it  is  unlawful  to  picket  or  banner  any 
street  or  public  place  with  a  view  to  starting  a  riot  or 
any  breach  of  the  peace. 

Sec.  4.  That  a  violation  of  the  ordinance  is  a  mis- 
demeanor and  any  one  shall  upon  conviction  be  fined 
not  more  than  $100.00  or  imprisoned  for  not  more  than 
50  days  or  both. 


Mr.  Gompers  in  the  April  McGlure's 


In  the  April  McClure's,  Mr.  Gompers  has  the  first 
of  a  series  of  short  articles.  This  one  is  entitled  "Our 
Shield  Against  Bolshevism."  He  reviews  the  contri- 
bution of  American  labor  to  the  success  of  the  over- 
throw of  political  autocracy  in  Europe  and  acts  of 
labor's  loyalty  to  American  ideas  and  ideals.  He  con- 
trasts therewith  the  attitude  of  the  socialists  as  set 
forth  in  their  platform,  and  the  political  state  of  af- 
fairs which  Bolshevism  portends.  Reiterating  the 
loyalty  of  labor  to  American  ideals,  Mr.  Gompers  sets 
forth  the  labor  platform  in  these  emphatic  terms. 

The  standards  of  life  of  the  American  woiidng 
people  must  not  be  lowered.  Labor  can  not  live 
decently  on  a  wage  less  than  it  now  receives  without 
bringing  down  the  standard  of  living.  Wages  must 
not  be  reduced.  In  many  instances  they  must  be 
increased  to  enable  the  wage  earner  to  live  in  health 
and  comfort.  Hours  of  work  must  not  be  length- 
ened but  shortened.  The  workers  of  our  country 
must  be  given  leisure  and  opportunity  for  the  im- 
provement of  mind  and  body  and  spirit. 


Our  American  Bourbons  must  understand  that 
the  day  of  absolutism  in  industry  as  in  politics  is 
at  an  end.  Having  defeated  political  autocracy 
abroad,  the  workers  will  not  consent  to  have  indus- 
trial autocracy  enthroned  at  hcmie.  We  insist  that 
a  better  time  shall  come  into  the  work  and  the  lives 
of  the  working  people  and  of  all  the  people  of  our 
country. 

We  hope  to  bring  about  a  better  day  and  a  better 
time,  to  see  to  it  that  this  Republic  of  ours  shall 
grow  industrially,— 4igriculturally,  commercially, 
financially,  spiritually,  humanely. 

There  can  be  no  question  that  this  platform  sets 
forth  some  fair  and  reasonable  aspirations  of  labor, 
which  none  will  gainsay.  But  before  labor,  always 
first  to  become  impatient  of  slow  response  to  its  hopes 
and  its  demands,  seeks  to  force  them  by  strike,  what 
guarantee  will  Mr.  Gompers  give  that  labor  will  meet 
its  share  of  responsibility  to  uphold  our  laws  and  to 
produce  to  its  utmost  in  order  to  create  the  wealth 
with  which  to  satisfy  its  hopes  and  its  demands? 
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DISCUSSION   OF    INDUSTRIAL    RELATIONS 

Amid  the  rapidly  shifting  scenes  of  industrial  and  social  life  of  ttnlay,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  be  best  served  by  placing  before  men  of 
industry  any  important  discussion  of  industrial  relations*  It  is  in  this  spirit  that  our  association  in- 
tends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


How  Can  the  Employer  Help  the  Worker  Satisfy  His  Fundamental 

Humane  Instincts  ? 


1.  The  Instinct  of  Self-Preservation. 

Maintain  healthy  working  conditions.  Guard 
against  over-fatigue.  Provide  safety  devices.  No 
man  can  do  his  work  well  if  he  feels  it  is  fitting 
him  only  for  the  scrap  heap. 

Provide  a  living  wage. 

Assure  your  men  of  steady  jobs  as  long  as  they 
do  their  part.  Let  them  know  that,  if  laid  oflf 
without  any  fault  of  theirs,  they  will  be  given  due 
notice  or  a  suitable  dismissal  wage.  Energy  dis- 
sipated in  worry  means  loss  to  all  concerned. 

2.  The  Instinct  of  Workmanship 

Find  the  right  job,  mentally  and  physically,  for 
every  man  and  the  right  man  for  every  job. 

Enable  the  man,  by  exact  records,  to  have  a  true 
and  accurate  picture  of  his  work  and  of  any  im- 
provement he  makes  in  it. 

Educate  him  to  understand  what  part  his  work 
plays  in  the  whole,  and  the  uses  to  be  made  of  the 
product 

Encourage  the  workman  to  suggest  improve- 
ments in  the  processes  and  thus  stimulate  personal 
interest. 

Make  it  possible  for  the  workmen  to  participate 
collectively  and  regularly  in  determining  the  pro- 
cesses of  production. 

Guard  against  the  tendency  to  let  the  workers 
slip  into  dead-end  jobs.  Make  it  plain  that  effi- 
ciency means  advancement. 

Encourage  promotions  and  the  development  of 
all-round  ability. 

Make  your  directions  to  workmen  clear,  concrete 
and  specific  and  have  a  well  thought-out  plan  of 
work.  Set  the  men  a  good  example  as  to  standards 
of  workmanship. 

3.  The  Instinct  of  Self-Respect 

Utilize  the  records  of  work  to  give  the  credit  and 
standing  which  a  good  record  deserves  in  the  eyes 
of  the  employer  and  of  fellow  workers.  The  spirit 
of  rivalry  spurs  initiative. 


So  far  as  possible,  use  praise  as  the  chief  incen- 
tive rather  than  blame  or  threat  of  dismissal.  If 
it  is  really  necessary  to  call  a  man  down,  avoid 
doing  so  before  his  fellow  workers. 

Consider  a  man  trustworthy  until  he  has  proved 
himself  untrustworthy.  Even-handed  justice  is 
recognized  by  saint  and  sinner. 

The  Instinct  of  Loyalty 

Encourage  the  men  to  develop  a  team  spirit  by 
forming  an  organization  of  some  kind. 

Collective  bargaining,  participation  in  shop-man- 
agement, mass  activities,  group  singing,  marching 
in  a  parade,  wearing  a  button,  or  cheering  a  base- 
ball team  will  foster  a  united  feeling. 

Make  the  organization  worth  being  proud  of. 
Pride  is  a  weather-proof  cement. 

Loyalty  is  based  on  justice  and  mutual  consider- 
ation. Prove  to  the  workman  that  yotr  respect  his 
rights  and  wishes.    Put  yourself  in  his  place. 

Afford  an  opportunity  for  presenting  grievances 
and  for  their  adjustment. 

If  you  want  overtime  or  special  consideration 
from  him  let  him,  if  possible,  have  the  fun  of  volun- 
teering the  service. 

The  Instinct  of  Play 

"All  work  and  no  play  makes  Jack  a  dull  boy." 
The  balanced  life  demands  recreation  which  pro- 
vides a  safety  valve  for  many  inevitably  repressed 
instincts.  This  play  should  be  not  frivolity,  still 
less  dissipation,  but  entertainment  which  will  de- 
velop physical  and  mental  health  and  a  broadened 
outlook  on  life.  A  long  workday  makes  proper  play 
impossible,  and  is  largely  responsible  for  the  man's 
resort  to  drink  and  other  perversions  of  play. 

Encourage  membership  on  athletic  teams,  at- 
tendance at  good  movies,  at  reading  rooms,  and 
clubs.  Have  singing  at  the  noon  hour„  and  calis- 
thenics to  interrupt  the  morning  and  the  afternoon. 
At  least,  try  brief  rest  periods. 
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6.  The  Instinct  of  Love 

Conditions  of  employment  should,  in  every  way 
possible,  conduce  to  happy  family  life.  The  unrest 
caused  by  bad  instinctive  life  outside  the  plant  is 
demoralizing. 

A  man  thinks  of  his  family  as  part  of  himself. 
His  success  means  their  happiness. 

Do  not  arouse  resentment  by  any  action  which 
affects  the  family  welfare. 

A  workman  with  no  home,  or  an  unhappy  home, 
is  unstable. 

7.  The  Instinct  of  Worship 

"Man  shall  not  live  by  bread  alone."  No  man 
should  be  compelled  to  do  work  which  will  pre- 
vent attendance  at  church  or  inspiring  public  meet- 
ings, or  crush  idealism,  or  warp  the  spirit  of  hu- 
manity and  service. 

Every  man  should  have  a  religion;  and  his  daily 
work  should  be  uplifted  by,  and  really  be  a  part 
of,  his  religion. 


In  a  wordy  your  employe  is  a  man  with  the  same 
fundamental  human  nature  as  yoursielf.  If  he  is  to 
be  loyal,  efficient,  and  contended,  he  must  have  the 
opportunity  to  give  expression  to  the  best  that  is  in 
him.  Without  self-expression  no  man  can  lead  a 
normal  life.  It  is  HIS  initiative  which  you  should  aim 
to  encourage.  This  is  not  the  ordinary  offensive 
paternalism  in  which  the  employer  takes  the  initia- 
tive and  seeks  to  impose  his  ideas  cm  a  passive  or  un- 
willing workman. 

There  is  no  adequate  self-expression  without  a  rea- 
sonable amount  of  self-direction.  When  the  worker 
can  be  given  a  stake  in  the  business  and  a  voice  in  its 
management  almost  all  the  important  motives  are  en- 
listed and  strengthened— the  motives  of  money-mak- 
ing, accumulating,  creating,  gaining  credit,  team  play. 

(By  Prof.  Irving  Fisher  in  The  Survey  for 
March  29,  1919.) 


Answers  to  Our  Questionaire 


1.  Should  every  labor  organization  be  suable  under 
state  and  federal  law  for  its  wrong  doing  and  the 
wrong  doing  of  its  officers  and  agents? 

The  answers  were  almost  unanimously  in  the  af- 
firmative. Less  than  1%  were  negative.  No  qualifica- 
tions were  offered  on  the  answers  to  this  question. 

2.  Would  it  be  desirable  for  the  employers'  as- 
sociations of  the  country  to  carry  on  a  general  educa- 
tional campaign  demanding  that  labor  unions  and  em- 
ployers* associations,  whether  incorporated  or  unin- 
corporated, be  suable  in  the  courts? 

94%  of  the  answers  were  Yes;  3%  were  No,  and 
3%  were  non-committal. 

3.  Would  you  approve  of  the  continuance  of  some 
federal  tribunal  for  the  adjustment  of  labor  disputes, 
provided  there  was  an  improvement  made  upon  the 
present  organization  and  activities  of  the  National 
War  Labor  Board? 

67%  of  the  answers  were  Yes,  but  a  large  part  of 
these  were  qualified  by  the  insistence  of  an  improve- 
ment, especially  by  the  elimination  of  politics.  26% 
were  No,  and  7%  were  non-committal.  It  was  evident 
that  85%  of  the  answerers  were  dissatisfied  with  the 
operation  of  the  War  Labor  Board. 

4.  If  a  federal  tribunal  were  continued,  would  you 
approve  of  some  law  which  forbade  labor  organiza- 
tions from  carrying  on  industrial  warfare  against  an 
employer  who  was  willing  to  submit  to  that  tribunal  ? 


84%  of  the  answers  were  Yes;  9%  were  No,  and 
7%  were  non-committal, 

5.  Should  conditions  of  employment  on  public  util- 
ities be  regulated  by  a  commission  like  the  Interstate 
Commerce  Commission,  or  a  State  Public  Service 
Commission  and  strikes  in  connection  therewith  for- 
bidden? 

77%  of  the  answers  were  Yes;  10%  were  No,  and 
13%  were  non-committal. 

6.  What  machinery  do  you  suggest  for  bringing 
about  a  better  understanding  and  a  niore  frequent  in- 
terchange of  views  between  the  employees  and  the 
management  of  large  concerns. 

58%  of  the  answers  offered  suggestions;  42%  de- 
clined any  suggestions.  The  principal  feature  in  all 
the  suggestions  was  either  contact  with  the  workers  by 
some  responsible  member  of  the  management  for  the 
purpose  of  establishing  individual  confidence  and  good- 
will between  employer  and  employee,  or  education  by 
lecture  in  the  factory  or  public  forums  with  a  view  to 
the  defusion  of  correct  understanding  of  economic 
principles  by  workers. 

7.  Do  you  believe  in  the  principle  of  collective  bar- 
gaining fairly  conducted  by  the  employees  of  each  in- 
dividual shop,  without  pressure  or  intervention  from 
the  employer  or  outside  agitators? 

55%  of  the  answers  were  Yes;  28%  were  No,  and 
17%  were  non-committal.    Objection  was  made  gen- 
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erally  to  collective  bargaining  because  it  was  thought 
impossible  to  avoid  pressure  from  the  employer  or  out- 
side agitator.  The  big  manufacturers  seem  to  accept 
it  as  necessary,  but  the  small  concerns  returned  vig- 
orous statements  in  favor  of  the  individual  contract. 

8.  What  methods  of  collective  bargaining  and  co- 
operation are  being  tried  in  your  community? 

27%  offered  methods.  Of  these  14%  were  based 
upon  open-shop  and  13%  upon  union  shop.  35%  of 
the  answers  offered  no  method  and  40%  were  non- 
committal. 

9.  Should  we  have  a  national  system  of  employ- 
ment exchanges,  under  government  operation,  to  assist 
in  the  distribution  of  labor? 


43%  of  the  answers  were  Yes;  43%  were  No,  and 
14%  were  non-comtnittal.  This  question  revealed 
strong  objection  to  government  operation  because  it 
was  considered  to  amount  to  nothing  more  than  a 
union  agency.  If  it  could  be  free  from  politics  and 
the  pressure  of  union  organizations  it  would  seem  to 
meet  with  wide  approval. 

10.  To  what  extent  has  profit-sharing  proven  prac- 
ticable in  your  community? 

33%  of  the  answers  described  profit-sharing  in  some 
form  or  to  some  extent  in  their  communities;  26% 
stated  that  it  was  not  employed  or  had  been  found  to 
be  a  failure;  41%  were  non-committal. 


Report  of  the  Employers  Industrial  Commission  of  the  United  States 

Department  of  Labor  on  British  Labor  Problems 

(Commissioners'  Summary) 


1.  EMPLOYERS  IN  GREAT  BRITAIN  gen- 
erally recognize  the  desirability  of  bargaining  collec- 
tively with  labor. 

2.  EMPLOYERS  nearly  all  agree  that  coUectiye 
bargaining  should  always  be  undertaken  between  as- 
sociations of  employers  and  the  regularly  established 
well-organized  trade-unions. 

While  many  manufacturers  welcome  organiza- 
tions of  workmen  in  their  factories  (shop  or  works 
committees),  they  want  to  limit  the  activities  of  such 
bodies  to  purely  local  grievances,  and  decidedly  de- 
sire that  the  committee  members  come  under  the 
discipline  of  their  unions. 

3.  MOST  EMPLOYERS  freely  recognize  the  right 
of  labor  to  organize;  they  r^ard  organization  as 
greatly  contributing  to  the  stability  of  industry.  Some 
large  manufacturers  declare  that  they  wish  to  see  every 
workman  within  the  unions,  so  that  they  must  all  come 
under  organization  controL  Others  feel  that  100  per 
cent  organization  might  lead  to  dangerous  types  of 
universal  strikes  and  lockouts.  The  more  conserva- 
tive employers  appear  to  make  no  effort  to  help  along 
organizations  of  labor,  merely  dealing  with  such  or- 
ganizations when  they  appear  on  the  scene. 


4.^  EMPLOYEES  IN  GREAT  BRITAIN  are  di- 
vided in  sentiment  shading  from  those  who  want  to 
maintain  the  trade-unions  along  the  regularly  estab- 
lished so  called  ''Constitutional"  lines  to  ultraradical 
socialists. 

5.  EMPLOYEES  are  nearly  a  unit,  however,  in 
expressing  oi^sition  to  the  use  of  force.  The  most 
radical  who  deare  ''now''  a  complete  overturning  of 
the  present  social  structure,  usually  admit  on  close 
questioning  that  "Now''  may  mean  many  years.  They 
want  to  "start"  now.  Practically  none  appear  to  ap- 
prove of  a  sudden  change  as  in  Russia. 

6.  EMPLOYEES  of  the  ultraradical  type  look  as- 
kance at  collective  bargaining  and  organizations  of 
labor  and  capital.  They  freely  express  the  view  that 
they  do  not  wish  harmony  between  ^nployees  and 
employers,  since  harmony  would  help  to  continue  the 
present  system  oi  society. 

7.  EMPLOYEES  of  the  more  conservative  type 
(and  to  your  commissioners  that  appears  to  represent 
the  vast  majority  of  British  workmen)  are  largely  in 
in  accord  with  employers  in  the  desire  (1)  to  head  off 
labor  unrest  at  this  period;  (2)  to  strengthen  the 
unions  by  holding  members  under  control;  (3)  to  in- 
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crease  production  for  the  sake  of  the  nation,  workmen 
included — ^with  no  restriction  on  output  except  as  it- 
affects  the  health  of  the  workers;  (4)  to  leave  control 
of  business  policies  in  the  hands  of  those  managing 
the  business. 

8.  GOVERNMENT  OFFICIALS  appear  to  be 
uniformly  of  the  opinion  that  the  Government  should 
fimction  in  labor  unrest  only  as  an  absolutely  last 
imavoidable  resort.  On  the  other  hand,  they  maintain 
the  right  of  the  Government  to  step  in  when  necessary 
in  order  to  protect  public  interests  against  minorities 
which  try  to  force  their  terms  upon  the  people. 

9.  IN  GENERAL  the  Government,  and  most  em- 
ployers and  conservative  employees  appear  to  be 
agreed: 

That  the  spirit  of  cooperation  between  labor  and 
capital  is  highly  desirable. 

That  the  spirit  of  cinciliation  is  important  for  the 
benefit  of  the  employer  in  stabilizing  his  business  and 


for  the  benefit  of  the  employee  in  preserving  his  regu- 
larly organized  unions. 

That  in  collective  bargaining  the  right-minded  em- 
ployer will  not  attempt  to  return  to  the  prewar  indus- 
trial era,  and  that  the  right-minded  employee  will  not 
attempt  to  crowd  his  demands  to  the  point  at  which 
the  stimulus  for  private  business  enterprise  would  dis- 
appear. 

The  spirit  of  a  genuinely  better  NEW  (and  not 
NOVEL)  era  is  thus  being  fostered  by  widely  varied 
elements  of  Great  Britain's  industrial  system. 

We  are  far  from  believing  that  the  successful  oper- 
ation of  works  organizations  in  this  country  is  de- 
pendent on  the  cooperation  of  labor  unions  with  their 
absentee  management.  The  revolt  of  the  workers  in 
England,  which  is  known  as  the  shop  steward  move- 
ment, shows  that  the  men  themselves  may  prefer  home 
rule  in  even  a  thoroughly  unionized  country  like  Great 
Britain. 


LEAGUE  FOR  INDUSTRIAL  RIGHTS 


With  business  crossing  the  threshold  of  a  new 
era  and  the  nation  passing  a  danger  zone  with 
its  institutions  in  a  plastic  state,  there  are  greater 
reponsibilities  before  employers. 

Our  Association  sees  its  great  task  clearly  and 
does  not  shrink  from  the  contemplation.  It  sees, 
as  it  saw  a  decade  and  a  half  ago,  that  under- 
neath the  tug  of  economic  forces  the  f oimdations. 
of  law  must  be  sound  and  unbroken  and  it  as- 
pires more  than  ever  before  to  play  a  leading 
part  in  preserving  those  foimdations.  More  than 
ever  before  it  must  become  a  great  national  store- 
house and  clearing  house  on  all  that  relates  to 
the  law  of  the  Labor  Problem.  For  sixteen 
years  has  it  labored  and  the  fruits  are  good. 
Of  the  record — ^untarnished  by  any  spirit  of  bit- 
terness— ^its  members  are  justly  proud. 

The  future  holds  the  challenge  for  still  greater 
service.  The  exigencies  of  employers  present 
multiplied  needs.  Our  Association  is  resolved  to 
respond.    We  have  doubled  our  staiF;  our  doors 


are  open  to  association  memberships;  our  assist- 
ance is  sought  in  widely  scattered  quarters;  we 
are  making  an  intensive  study  of  all  kinds  of 
contractual  relations  with  employees;  and  this 
periodical — a  new  venture— is  but  one  expression 
of  our  new  aspirations. 

All  members  of  this  organization,  whether  asso- 
ciations or  individual  concerns,  should  remember 
that  the  Counsel  of  this  Association  is  their  coim- 
sel,  to  whose  advice  they  are  entitled  on  all  labor 
questions,  whether  it  be  for  the  conduct  of  law 
suits,  problems  of  legislation,  or  the  drafting  of 
agreements  with  employees  individually  or  col- 
lectively—on all  these  questions  we  are  trying  to 
garner,  store,  and  distribute  the  accumulated  wis- 
dom and  experience  of  the  nation  for  the  benefit 
of  aU. 

Every  reported  case  in  every  slate  and  Federal 
court  is  in  our  office,  carefully  digested  and  in- 
dexed according  to  subject  and  locality,  so  that 
prompt  answers  can  be  given  to  all  inquiries. 
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Present  Number 

Responsibility  of  Labor  Uoions  Before  The  Law 

A  Proposed  Model  Law 


July  Number 

Responsibility  of  Labor  Unions  For  Acts  Of 
Officers  and  Members 


August  Number 

Enforceability  of  Labor  Contracts 


There  are  no  more  important  issues  in  the  legal  phases  of  industrial  relations 
than  those  discussed  in  these  three  articles.  They  involve  the  basic  principles  of 
American  Freedom.    Notify  us  now  if  you  wish  the  next  issues. 
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Responsibility  of  Labor  Unions  Before  The  Law 


A  Proposed  Model  Law 

Section  1.    Any  voluntary  association  Section  2.  Service  of  process  upon  any  officer, 

of  seven  or  more  members  may  sue  and  manager  or  business  agent  of  such  association 

be  sued  in  the  name  of  the  association.  shall  constitute  service  upon  the  association. 


The  general  common  law  rule,  both  in  England 
and  the  United  States,  is  to  the  effect  that  an  unin- 
corporated association  is  not  an  entity,  has  no  legal 
standing,  and  therefore  cannot  sue  or  be  sued. 

There  are  qualifications  to  the  practical  operation 
of  this  principle: 

(a)  In  equity,  where  an  injunction  or  some  other 
form  of  equitable  relief  is  sought,  all  of  the  funds  of 
the  association  can  be  indirectly  reached  through  su- 
ing some  of  the  officers  and  members  as  representa- 
tives of  the  entire  membership,  but  this  method  is 
not  available  in  actions  at  law  where  only  a  money 
judgment  is  sought; 

(b)  In  a  number  of  our  states,  Connecticut,  Ver- 
mont, New  York,  Missouri,  Michigan,  Nevada,  Mon- 
tana and  possibly  a  few  others,  statutes  have  been 
passed  giving  unincorporated  associations  the  corpor- 
ate power  to  sue  and  be  sued ; 

(c)  It  is  stated  in  Section  8  of  the  Sherman  Anti- 
Trust  law  that  "the  word  person  or  persons,  wherever 
used  in  this  act,  shall  be  deemed  to  include  corpora- 
tions and  associations  existing  under,  or  authorized 
by,  the  laws  of  either  the  United  States,  the  laws  of 
any  of  the  territories,  the  laws  of  any  state,  or  the 
laws  of  any  foreign  country."  Under  this  provision, 
the  United  States  Circuit  Court  of  Appeals  has  held 
that  the  United  Mine  Workers  of  America,  although 
an  unincorporated  association,  may  be  made  to  re- 
spond in  a  suit  for  damages  in  violation  of  the  act. 
(Dowd  V.  United  Mine  Workers,  235  Fed.  1). 

The  general  consequence  of  this  rather  complicated 
and  technical  situation  is  as  follows: 

1.  Where  it  is  desired  to  recover  damages  for  past 
acts  against  an  unincorporated  labor  union  which  is 
responsible  therefor,  the  injured  party  is  remediless 
unless  he  can  bring  his  case  under  the  Sherman  Anti- 
Trust  law,  or  can  locate  the  guilty  organization  in 
one  of  the  few  states  where  legal  responsibility  is  rec- 
ognized. 

2.  Where  the  unlawful  acts  are  continuing,  so  that 
it  is  necessary  to  enter  a  court  of  equity  for  an  in- 


junction, representatives  of  the  organization  may  be 
sued  in  behalf  of  the  organization  and  damages  can 
be  recovered  from  the  funds  of  the  organization  as  an 
incident  to  the  injunctive  relief. 

3.  Since  practically  any  attempt  to  interfere  illegal- 
ly with  production  or  distribution  of  merchandise  by 
a  large  business  engaged  in  interstate  commerce,  con- 
stitutes a  violation  of  the  Sherman  Anti-Trust  law,  it 
would  appear  that  if  the  present  interpretation  of  the 
Sherman  Act  remains  unchanged,  the  big  concern 
which  does  an  interstate  business  has  a  legal  protec- 
tion which  is  denied  the  smaller  one. 

Our  Association  has  long  been  an  advocate  of  legal 
responsibility.  Its  very  existence  is  founded  on  that 
idea.  Its  charter  members  when  gathered  together  in 
1902  were  moved  by  the  conviction  that  government 
and  law  must  be  the  foundation  of  any  reliable  solu- 
tion of  the  labor  problemu  They  believed  that  organ- 
ized violation  of  the  law  must  be  met  by  organized 
enforcement  of  the  law  and  true  to  this  belief  the  en- 
ergies of  this  Organization  have  been  directed  to  that 
end  during  the  entire  decade  and  a  half  of  its  existence. 
The  great  national  labor  cases  successfully  conduct- 
ed by  the  Organization  have  naturally  evoked  political 
demands  and  cries  of  defiance  on  the  part  of  labor 
unions.  Political  campaigns  and  national  political  plat- 
forms have  been  shaped  by  the  Hatters'  case.    The 

leader  of  the  Federation  of  Labor  has  said,  "Gro  to 

with  your  injunctions  I''  and  the  Federation  at  two  suc- 
cessive conventions  has  deliberately  urged  resistance  to 
court  injunctions.  Yet  in  spite  of  all  that  has  hap- 
pened and  the  attempts  to  nullify  our  court  decisions 
by  legislation,  it  can  be  generally  said  that  the  forces 
of  law  and  order  and  the  principles  to  which  our  As- 
sociation is  dedicated  have  kept  their  supremacy. 

But  the  technical  limitations  on  association's  respon- 
sibility still  remain.  Although  we  live  in  an  era  of 
organization,  there  is,  generally  speaking,  no  uniform 
rule  for  collective  responsibility  except  where  organiza- 
tions elect  to  incorporate.  That  is  wrong.  Collective  re- 
sponsibility must  accompany  collective  action  and 
that  responsibility  must  not  be  optional.  An  isolated 
individual  with  his  comparative  and  limited  resources 
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may  be  sued  and  made  to  respond  but  powerful  asso- 
ciations which  today  play  such  important  part  in  our 
affairs  and  exercise  a  power  for  good  or  ill  far  trans- 
cending that  of  an  individual  citizen,  are  in  most  cases 
beyond  the  reach  of  the  law. 

This  anomaly  has  grown  out  of  technical  and  arch- 
aic considerations  which  today  find  no  root  in  justice 
and  sound  social  policy.  They  are  the  survival  of  an 
earlier  day  in  Anglo-Saxon  jurisprudence  when  fic- 
tions played  so  important  a  part  in  the  development 
of  law  and  when  the  powerful  organizations  of  to-day 
with  definite  by-laws,  officers  and  funds  were  un- 
known. The  narrow  considerations  which  determined 
questions  of  social  policy  in  those  earlier  days  are 
now  severely  discountenanced.  Over  ten  years  ago 
the  National  Civic  Federation  published  a  symposium 
on  fthe  question  whether  labor  organizations  should  be 
obliged  to  incorporate  and  there  were  many  who 
pointed  out  that  incorporation  was  a  privilege  and 
not  a  duty.  This  conclusion  may  on  the  whole  be 
correct  but  it  presents  no  argument  against  making 
such  associations  suable  in  the  same  way  that  corpor- 
ations are  suable.  When  this  is  done  the  same  associ- 
ations may  find  it  desirable  to  avail  themselves  of  the 
privilege  of  incorporation. 

The  resolution  of  our  Organization  to  remedy  this 
situation  has  been  written  in  irts  activities  and  utter- 
ances during  the  last  few  years. 

In  an  address  delivered  by  its  Counsel  a  few  years 
ago  it  was  said: 

'The  first  plank  of  our  platform  is  the  supremacy  of 
die  law,  which  in  the  present  application  means  that 
labor  unions  and  all  associations  must  be  legally  re- 
sponsible within  their  chosen  field  of  activity.  If 
there  is  one  principle  which  the  entire  history  of  the 
world  has  proved,  without  exception,  which  the  en- 
tire experience  of  mankind  proves  to  be  infallible,  it 
is  that  power  must  be  accompanied  with  responsibil- 
ity. For  that  principle  mankind  discarded  the  arro- 
gant doctrine  of  'The  divine  right  of  Kings'  for  the 
safeguards  of  rqprcsentative  democracy,  but  unless 
democracy  observes  that  principle,  it,  too,  will  be 
found  wanting,  and  as  capable  of  tyranny  as  any  des- 
potism. When  the  Government  is  responsible  to  the 
people,  the  people  must  be  responsible  to  the  Govern- 
ment. Our  organization  will  therefore  strive  to  pre- 
vent this  coimtry  being  committed  to  the  program  al- 
ready adopted  by  Great  Britain  and  urged  by  our 
Federal  Industrial  Relations  Commission  to  the  effect 
that  labor  unions  shall  be  exempt  from  civil  suit  or 
civil  responsibility  for  any  wrongs,  however  great, 


they  may  commit.  In  Great  Britain  your  reputation 
may  be  taken  by  libel;  your  body  maimed  by  slug- 
gcn;  your  life  taken  by  violence,  and  though  those 
acts  be  done  by  an  irresponsible  agitator  in  behalf  of  a 
'  labor  union  with  a  swollen  treasury,  the  union  is  not 
responsible.  Within  recent  years,  God  save  the  mark, 
a  United  States  Senator,  rising  on  the  floor  of  that 
august  chamber,  has  argued  for  the  same  thing  in  free 
America. 

''Now  let  us  see  what  this  means,  because  it  is  the 
most  important  message  I  have  to  bring.  When  men 
gather  together  in  permanent,  well-defined  organiza- 
ticms,  electing  common  officials,  collecting  common 
funds  and  providing  machmery  for  common  purposes, 
they  should  be  collectively  re^)onsible  before  the  law 
for  acts  d(me  in  furtherance  of  those  collective  pur- 
poses. They  should  not  be  privileged  to  remain  out- 
laws by  refusing  to  incorporate— collective  responsi- 
bility must  accompany  collective  action. 

''Many  of  you  gentlemen  do  not  realize  the  extent 
to  which  labor  organizations  are  financially  respon- 
sible, if  they  can  be  held  liable  in  the  courts.  There 
are  a  number  of  the  large  national  organizations  that 
have  an  annual  income  of  over  a  half  million  dollars 
a  year;  they  have  a  prestige  arising  out  of  their  name 
which  is  necessary  to  hold  their  mmbership;  they 
have  a  union  label  which  corresponds  to  your  good 
will  in  business;  and  they  must  pay  their  rent,  their 
officers'  salaries  and  their  benefits.  If  made  respon- 
sible before  the  law  they  must  be  conservative  and  law 
abiding  in  their  acta.  ■■^•^, 

"When  labor  unions  instigate  strikes  they  must  be 
held  responsible  for  all  accompanying  lawlessness 
which  they  nught  reasonably  prevent,  and  when  th^ 
enter  into  collective  contracts  they  must  underwrite 
and  guarantee  those  contracts.  The  law  should  not 
acquit  them  of  this  responsibility  until  they  affirma- 
tively demonstrate  that  they  have  used  the  power  of 
their  influence  and  discipline  to  avert  such  illegal  acts. 

"This  idea  was  never  applied  more  forcibly  dian  in 
litigation  with  the  United  Mine  Workers  of  America. 
(Reported  in  the  following  pages.) 

"If  the  judgment  in  that  case  stands  on  appeal,  and 
is  sustained  by  the  United  States  Supreme  Court,  and 
the  law  is  not  amended,  it  will  change  the  course  of 
history  in  industrial  fights  in  the  coal  fields,  and  it  win 
mean  a  changed  attitude  in  industrial  fights  through- 
out the  country.  The  union  tmderstands  the  funda- 
mental importance  of  the  issues  and  is  determined  to 
escape  responsibility.     The  United   Mine  Workers' 
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Journal  has  published  a  statement  that  if  the  Supreme 
Court  dares  to  sustain  that  judgment  the  union  will 
find  means  "beyond  the  law*  to  secure  justice,  but 
there  was  one  man,  an  officer  of  the  union,  who  said 
privately  that  the  one  salvation  of  that  union  is  that 
the  judgment  be  sustaaned-^and  he  is  right 

"NOW  THAT  ILLUSTRATES  WHAT  I  MEAN 
AS  TO  RESPONSIBILITY  BEFORE  THE  LAW. 
IP  WE  CAN  GET  THESE  IDEAS  BEPORE  THE 
PUBLIC,  THROUGH  THE  CO-OPERATION  OF 
YOUR  ORGANIZATION  AND  YOUR  INDIVID- 
UAL SUPPORT,  DO  YOU  SUPPOSE  THE 
GREAT  AMERICAN  PEOPLE,  WHO  INSTINC- 
TIVELY FEEL  THE  DIFFERENCE  BETWEEN 
RIGHT  AND  WRONG,  IS  GOING  TO  ACCEPT 
THE  DEMANDS  OF  ORGANIZED  LABOR 
THAT  THEY  BE  EXEMPT  FROM  RESPONSI- 
BILITY? Can  you  think  of  anything  >;«iiich  is  going 
to  make  more  difference  with  the  hopes  and  aspira- 
tions of  America  in  the  future  than  the  question  of 
whether  or  not  that  underlying  principle  of  responsi- 
bility with  power  is  amply  enforced?'* 

The  reference  to  English  conditions,  which  appears 
in  our  Counsers  address,  deserves  some  explanation. 
In  the  Taff  Vale  case,  which  resulted  in  the  recovery 
of  a  large  judgment  from  the  unions  it  was  held  that 
under  the  English  law  providing  for  registration  of 
labor  unions,  an  unincorporated  labor  organization 
could  be  sued.  The  result  was  the  enactment  of  a 
law,  at  the  special  instance  of  organized  labor,  which 
thereafter  removed  these  organizations  beyond  the 
reach  of  civil  process. 

English  judges  in  applying  the  law,  as  they  are  ob- 
liged to  do,  have  torn  all  shreds  of  respectability  from 
it  and  have  shown  what  a  gross  piece  of  class  legisla- 
tion it  is.  Justice  Farrell,  in  the  case  of  Conway  v. 
Wade,  said: — 

'"The  trade  unions  ware  dissatisfied  with  the  law  of 
conspiracy  and  desired  to  obtain  for  themselves  the 
unrestricted  capacity  for  injuring  other  people— a  priv- 
ilege boasted  by  no  other  person  or  corporation  in  the 
realm.  The  general  clauses  of  the  act  are  in  entire 
c(mtradiction  of  these  doctrines  of  personal  freedom 
and  equality  before  the  law  which  had  hitherto  been 
its  aim  and  object  I  regret  the  conclusion  because 
I  think  that  it  inflicts  a  great  hardship  on  the  plaintiff 
and  it  is  no  consolation  to  him  that  far  greater  hard- 
ships will  doubtless  be  inflicted  in  the  future  on  per- 
sons even  more  innocent  than  himself.  The  conduct 
of  defendant  is  morally  an  tmjustifiable  molestation  of 
the  man  and  an  improper  and  inexcusable  interference 


with  the  rights  of  citizenship,  but  these  rights  have 
been  cut  away  and  the  remedy  for  them  disavowed  by 
the  legislature.'' 

The  effect  of  such  a  bestowal  of  special  privileges, 
reducing  labor  unions  to  a  status  of  utter  irresponsi- 
bility, could  be  predicted  with  almost  certainty,  and 
the  testimony  as  to  what  has  happened  is  therefore 
not  surprising.  Mr.  J.  J.  Mahers,  of  Camberwell,  says 
concerning  the  law: — 

''It  sets  the  trade  unions  above  the  law  and  they 
are  thus  empowered  to  inflict  damage  with  impunity. 
The  control  of  the  unions  has  passed  from  the  hands 
of  older  and  experienced  organizers  into  those  of  the 
advanced  socialist  and  syndicalist— a  body  of  so- 
called  leaders  whom  no  contract  can  bind  and  no  dis- 
cipline restrain.  The  powers  of  peaceful  picketing 
given  to  organized  labor  have  d^enerated  into  or- 
ganized and  brutal  coercion  of  peaceful  and  law-abid- 
ing men  and  have  served  merely  as  a  cloak  for  acts  of 
dii^jacef ul  oppression  and  tyranny." 

The  necessity  for  union  responsibility  is  as  im- 
portant to  the  laborer  as  it  is  to  the  employer  or  the 
public  at  large,  and  perhaps  more  so  since  his  all  is 
often  at  stake.  The  laborer  cannot  bring  himself  un- 
der the  Sherman  Anti-Trust  law  in  seeking  protection 
against  wrongful  prosecutions.  If  he'be  a  union  man 
in  a  highly  organized  industry,  he  may  be  expelled 
from  the  union  and  his  trade  without  recourse  to  an 
action  at  law  for  damages.  If  he  be  a  non-union  man, 
hounded  from  job  to  job  and  finally  driven  from  his 
trade,  he  is  without  recourse.  Laborers  who  encour- 
age such  possibilities  for  tyranny  and  absolutism  are 
opposing  their  own  interests  and  the  very  principles 
which  make  this  country  finer  and  more  livable  than 
other  countries.  They  forget  that  the  first  test  case  to 
overthrow  the  anti-injunction  law  of  Massachusetts 
was  brought  by  the  I.  W.  W.  to  protect  their  rights 
to  work  as  against  a  closed-shop  conspiracy  of  the 
Hod  Carriers'  Union,  and  thait  it  was  the  members  of 
this  revolutionary  union,  ordinarily  opposed  to  legal 
protection,  who  finally  secured  a  declaration  that  such 
a  law  was  unconstitutional  because  it  placed  the 
rights  of  the  workers  upon  a  plane  lower  than  that  of 
the  rest  of  the  people.  For  the  workers  to  destroy 
the  principles  of  responsibility  and  protection  as  ap- 
plied to  labor  unions  is  suicidal.  If  they  succeed  in 
such  an  aim  they  will  live  to  rue  the  day. 

Promoting  the  Idea 

This  idea  of  legal  responsibility  of  voluntary  asso- 
ciations is  now  on  the  way  towards  active  promotion. 
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The  National  Associaition  of  Manufacturers  in  a  re- 
cent questionnaire  sent  to  its  4400  members  put  the 
question,  "Are  you  in  favor  of  legislation  imposing 
legal  responsibility  on  Trade  Unions?"  and  the  answer 
YES  came  ringing  back  from  over  99  per  cent,  of 
those  who  answered. 

In  our  questionnaire  set  forth  in  our  last  issue  over 
99  per  cent,  answered  the  same  question  in  the  same 
way. 

At  its  recent  convention  in  New  York  the  National 
Association  of  Manufacturers  passed  the  following 
resolution : 

WHEREAS,  It  is  morally  and  legally  improper  that 
power  should  be  possessed  or  exercised  without  the 
acceptance  of  corresponding  responsibility,  and 

WHEREAS,  many  voluntary  associations  exist 
and  operate  within  the  states  and  throughout  tiie  na« 
tion,  holding  property,  making  contracts,  directing 
activities  of  agents  and  great  combinations  of  men 
capable  of  exerting  a  most  beneficial  or  injurious  in- 


fluence over  the  forces  of  production  and  distribu- 
tion, 

THEREFORE,  BE  IT  RESOLVED,  By  the 
National  Association  of  Manufacturers,  in  convention 
assembled,  that  no  association  of  employers  or  of  em- 
ployes should  be  authorized  to  exercise  sucn  power 
without  accepting  in  Federal  and  State  jurisdiction  a 
corresponding  legal  responsibility  by  statutory  dec- 
laration for  the  acts  of  its  agents  or  representatives 
and  to  insure  the  responsible  performance  of  its  con- 
tracts and  imdertakings. 

The  National  Industrial  Conference  Board  has  taken 
the  subject  up  for  discussion  and  oflFered  a  prize  of 
$1,000  for  the  best  essay  upon  it.  These  important 
agencies  will  prove  very  helpful  in  bringing  this 
fundamental  issue  before  the  American  people  and  the 
League  for  Industrial  Rights  is  endeavoring  to  play 
its  part  by  urging  the  enactment  of  the  bill  which  is 
herein  set  forth.   • 

No  greater  issue  can  be  brought  before  the  Bar  of 
Public  Opinion. 


Money  Judgment  Again^  The  United  Mine  Workers  Is  Upheld 


Goronado  Coal  Co.  v.  United  Mine  Workers  of 
America,  Circuit  Court  of  Appeals,  8th  Circuit. 

In  earlier  bulletins  we  have  reported  on  this  suit 
and  the  suit  of  the  Pennsylvania  Mining  Company 
against  the  United  Mine  Workers,  both  under  the 
Sherman  Anti-Trust  law,  for  conspiracy  to  prevent 
the  production  of  non-union  or  open-shop  coal  and 
thereby  destroy  interstate  competition  with  the  prod- 
ucts of  union  mines.  The  Mine  Workers'  union  is  the 
most  powerful  trade  union  in  the  United  States,  hav- 
ing a  membership  of  over  400,000,  and  it  has  for  many 
years  been  prosecuting  a  national  scheme  to  umionize 
the  anthracite  and  bituminous  mines  of  the  country 
and  prevent  the  operation  of  the  open-shop  mines.  If 
it  succeeds,  it  can  say  to  this  Government  as  the 
miners  of  Great  Britain  said  to  that  Government: 

''Unless  you  grant  our  demands,  even  thougfa  they  be 
such  demands  as  government  ownership,  no  coal  will 
be  mined  for  the  industries  of  the  country.*'  Our  mem- 
bers are  familiar  with  the  eflForts  of  our  miner's  union 
to  make  its  monopoly  complete:  They  read  of  the 
campaign  in  Colorado  in  1913.  They  know  some- 
thing of  its  attacks  in  Pennsylvania  and  West  Vir- 
ginia and  realize  that  in  every  one  of  these  places  there 
was  a  conflict  amounting  almost  to  civil  war  between 


the  official  representatives  of  the  organization  and 
such  public  authorities  as  the  constables,  sheriff,  state 
militia  and  the  federal  troops.  Affairs  have  continued 
in  this  way  for  a  good  many  years  and  full  knowledge 
of  them  has  been  brought  home  to  the  members  by 
the  weekly  Journal  of  the  Union  which  always  placed 
the  responsibility  for  these  conflicts  upon  the  em- 
ployer and  the  government. 

In  carrying  out  its  general  plan,  the  union  has  at 
times  entered  into  agreements  with  the  operators  of 
union  mines  that  it  would  protect  them  against  the 
competition  of  non-union  coal  by  compelling  the  non- 
union operators  either  to  unionize  or  abandon  opera- 
tion. This  condition  found  its  way  into  Arkansas 
where  an  attempt  was  made  by  the  Coronado  Coal 
Company  and  its  associated  companies,  as  well  as 
the  Pennsylvania  Mining  Co.,  to  operate  on  a  non- 
union basis.  The  fight  against  the  Coronado  Coal 
Company,  which  is  the  one  now  before  us,  resulted  in 
the  use  of  dynamite,  arson  and  murder  and  the  destruc- 
tion of  every  piece  of  destructible  property  belonging 
to  the  company.  A  suit  was  thereupon  commenced 
against  the  United  Mine  Workers  under  the  Sherman 
Anti-Trust  law  for  over  $1,280,000,  and  the  receipts  of 
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the  union,  derived  from  the  check-oflF  system  in  the 
union  mines,  were  attached. 

The  lower  court  dismissed  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action,  but  on 
an  appeal  to  the  Circuit  Court  of  Appeals  (Dowd  v. 
United  Mine  Workers,  235,  Fed.  1),  it  was  decided  in 
July,  1916,  that  the  complaint  did  state  a  case  under 
the  Anti-Trust  Law  and  that  the  United  Mine  Work- 
ers, although  an  unincorporated  association,  was 
suable  under  the  peculiar  wording  of  the  Sherman 
Anti-Trust  law.  That  decision,  which  is  one  of  the 
most  important  handed  down  in  this  country  for  many 
years,  was  reported  in  one  of  our  earlier  bulletins. 
Subsequently  the  case  came  on  for  trial  before  the 
jury  at  Fort  Smith  and  resulted  in  a  verdict  for  $200,- 
000,  which,  when  automatically  trebled  by  the  pro- 
visions of  the  Sherman  Anti-Trust  law,  was  the  basis 
of  a  judgment  for  $600,000  with  an  allowance  of 
$25,000  for  attorneys'  fees  and  a  substantial  amount 
for  interest.  The  United  Mine  Workers  in  convention 
assembled  put  up  $800,000  worth  of  Liberty  Bonds 
as  security  to  take  an  appeal  to  the  higher  Court.  It 
is  the  opinion  of  the  higher  Court,  affirming  the  judg- 
ment, although  disallowing  the  interest,  which  has 
just  been  handed  down. 


Liability  of  the  National  Union 

One  of  the  great  issues  presented  by  the  charge  of 
the  Trial  Judge  is  whether  the  National  Union,  with 
headquarters  at  Indianapolis,  was  responsible  for  what 
was  done  by  its  various  district  branches.  The  evi- 
dence as  presented  from  the  official  records  of  the 
National  Union,  show  that  wherever  it  was  engaged 
in  industrial  strife,  whoever  was  the  employer,  its  of- 
ficers and  agents  came  into  repeated  collision  with  the 
public  authorities  and  guardians  of  the  law  and  a  con- 
dition of  lawlessness  usually  prevailed.  It  was  be- 
case  of  this  record  that  in  taking  the  deposition  of 
President  White  of  the  National  Union  at  Indian- 
apolis, he  was  squarely  presented  with  the  question 
as  to  whether  or  not  the  organization  had  ever  as- 
sumed any  responsibility  in  connection  with  such 
lawlessness  or  had  made  any  effort  to  curb  or  control 
it.  He  was  asked :  ''Has  your  organization  ever  an- 
nounced that  it  would  fine,  suspend,  expel  or  in  any 
way  discipline  any  member  or  officer  of  the  union  for 
lawlessness  committed  in  connection  with  its  strikes?*' 
He  answered,  "No."  Then  he  was  asked :  "Has  your 
organization  ever  disciplined  any  officer  or  member 
for  the  frequent  crimes  committed  in  connection  with 


strikes  which  it  was  carrying  on?''  Again  he  an- 
swered: "No."  It  was  this  record  which  the  court 
had  in  mind  when  it  held  that  the  National  Union 
was  properly  held  responsible  by  the  jury  for  the  il- 
legal acts  committed.  The  court's  remarks  on  this 
subject  are  so  effective  that  we  quote  them: 

"The  national  organization  has,  undoubtedly,  under 
the  constitution,  supreme  authority.  The  judgment, 
discretion,  wisdom  and  power  of  the  entire  organiza- 
tion are  vested  in  the  national  organization,  every 
member  of  a  local  union  is  a  member  of  the  national 
organization  and  a  contributor  to  its  funds." 

"That  the  national  organization  is  composed  of  all 
of  the  individual  members  of  the  local  Unions  and  by 
its  constitution  it  is  divided  into  branches,  district  and 
local,  ALL  SUBORDINATE  to  the  national  organ- 
izati<Mi." 

"The  main  issue  in  this  cause,  so  far  as  the  National 
organization  and  its  officers  were  concerned,  was 
whether  the  torts  committed  by  some  of  the  defendants, 
were  in  pursuance  of  an  unlawful  conspiracy,  to  com- 
pel the  plaintiffs  and  other  coal  mine  operators  to 
unionize  their  mines,  and  were  authorized,  encouraged, 
advised  and  if  not  authorized,  ratified  by  die.national 
organization  and  its  officers,  after  they  had  been  com- 
mitted. 

"That  corporations,  and  this  Association  must  be 
treated  as  such  in  this  action,  are  liable  for  the  torts 
of  its  members  or  employees,  when  encouraged  in 
the  commission  of  them,  or  if  ratified  thereafter,  is  well 
settled.  Philadelphia,  etc.,  R.  R.  v.  Quigley,  62  U.  S. 
202;  Denver,  etc.,  Ry.  v.  Harris^  122  U.  S.  597;  Stew- 
art v.  Wright,  147  Fed.  321,  327,  77  C.  C.  A.  499.  Nor 
does  the  doctrine  of  ultra  vires  apply.  National  Bank 
V.  Graham,  100  IT.  S.  699;  Chesapeake  ft  Ohio  Ry.  v. 
Howard,  178  U.  S.  153,  160. 

'The  admission  in  evidence  of  the  indictment  and 
pleas  of  guilty  of  some  of  the  defendants,  members  of 
the  local  Unions,  for  the  destruction  of  this  property 
was  clearly  proper  against  those  defendants,  as  admis- 
sions naade  by  them,  and  if  their  unlawful  acts  were 
applauded  and  approved  by  their  co-defendants,  after 
having  encouraged  them  in  their  unlawful  acts,  sudi 
approval  is  a  ratification  of  these  unlawful  acts  and 
makes  them  liable.*' 

'That  prior  to  April  6, 1914,  when  mob  violence  was 
first  resorted  to  against  plainti£Fs'  mines,  communica* 
tions  were  had,  by  telegrams,  between  officers  of  the 
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district  and  members  of  the  local  organizations,  that 
employees  of  the  plaintiffs  were  on  that  day  and  until 
the  final  destruction  of  the  property,  beaten  into  in^ 
sensibility,  and  that  it  was  all  done,  in  the  name  at 
least,  of  the  United  Mine  Workers  of  America. 

"Th«re  was  evidence  that  the  national  officers  and 
officers  of  the  district  organization  knew  what  was 
being  done  frcxn  April  6,  1914,  to  the  day  of  the  de- 
structioa  of  the  plaintiffs'  property  on  July  17,  1914, 
and  that  no  effort  was  made  to  stop  these  unlawful 
acts  of  violence  by  the  national  organization. 

''It  is  established  beyond  question  that  the  property 
of  the  plaintiffs  was  burned  and  their  minesi  destroyed 
in  the  course  of  the  strike,  for  the  purpose  of  carriring 
out  the  aims,  objects  and  purposes  of  the  national  or- 
ganization, and  its  objects  were  thereby  attained  to 
the  extent  of  the  elimination  of  the  non-union  mines 
of  these  plaintiffs  by  the  destruction  of  their  property, 
and  thereby  kept  non-union  coal,  produced  and  in- 
tended to  be  produced  from  these  mine%  out  of  inter- 
state commerce.  There  was  not  a  word  of  criticism 
by  the  United  Mine  Workers  of  America;  no  si^^ges- 
tion  of  discipline— on  the  other  hand,  strike  benefits 
were  paid,  pensions  allowed,  court  costs  assumed,  and 
every  act  committed  by  these  members  of  the  dis- 
trict and  local  organizations  approved  by  the  entiro 
organization.'' 

Evidence  of  Intention  to  Destroy  Non-Union  Com- 
petition for  Benefit  of  Union  Mines 

*TPo  protect  these  operators,  the  records  show,  the 
United  Mine  Workers  obligated  th^nselves  'to  af- 
ford all  possible  protection  to  the  trade,  and  to  the 
other  parties  hereto  against  any  unfair  competition, 
resulting  from  the  failure  to  maintain  scale  rates.'  In 
order  to  accomplish  this  the  organization  pledged  it- 
self to  attempt  to  'unionize'  all  coal  mines,  and  thus, 
as  stated  by  Mr,  Lewis,  its  vice-president,  *Wipe  out 
competition  between  us  as  miners.  First,  viewing  it 
from  our  side  of  the  question;  next  for  the  purpose  of 
wiping  out  competition  as  between  the  operators  in 
these  four  states.  Wh«i  we  have  succeeded  in  that 
and  we  have  perfected  an  organization  on  both  sides 
of  the  qjuestion,  then,  if  I  understand  the  real  purpose 
of  this  movement,  it  is  that  we  will  jointly  declare  war 
on  every  man  outside  of  this  competitive  field  who 
will  do  anything  in  any  way  endangering  the  peace 
that  exists  between  ud.  What  is  necessary  to  do  this? 
Organize  our  forces  in  the  competing  fields,  so  far  as 


the  United  Mine  Workers  are  concerned.  Go  into 
these  outside  competing  fields  and  tell  your  ccnnpeti- 
tors  that  they  have  to  join  this  movement,  whether 
they  like  it  or  not,  and  give  stability  to  the  coal  busi- 
ness of  the  United  States." 

''Without  setting  out  in  full  all  the  agreements  be- 
tween the  miners  and  the  union  operators,  and  the  res- 
olutions of  the  miners  at  their  conventions,  for  the 
piurpose  of  carrying  out  these  agreements,  it  clearly 
appears  from  these  records  that  tthe  United  Mine 
Workers  were  pledged  and  determined  to  unionize  all 
coal  miners  in  die  non-union  districts,  for  the  purpose 
of  protecting  the  operators  in  the  district  in  which  the 
mines  had  been  unionized,  in  competitive  markets  in 
other  States,  and  in  order  to  appease  these  operators, 
who  complained  at  every  joint  conference,  that  they 
were  unable  to  comply  with  their  agreements  with  the 
organization,  and  compete  with  the  independent  oper- 
ators, unless  they  are  unionized." 


Other  Evidence  of  Obstruction  and  Destruction 

'There  was  also  substantial  evidence  tending  to  es- 
tablish that  on  Saturday,  April  4th,  when  plaintiffs' 
mines  were  opened  as  "non-union"  or  "open  diop" 
mines,  a  nun^r  of  the  unicm  miners  congregated  at 
the  mines,  some  of  them,  attempting  to  get  inside  the 
enclosure.  On  the  next  day,  Sunday,  some  minor  dis- 
turbances occurred,  throwing  of  rocks  tovmrd  the 
houses  where  the  non-union  employees  lived,  and  call- 
ing them  opprobious  names.  A  few  days  before  the 
opening  of  the  mines,  with  non-union  employees,  Mr. 
Reed,  a  member  of  the  Union,  approached  Mr.  Argo,  a 
bookkeeper  of  the  plaintiffs',  and  asked  him  if  the 
Company  was  going  to  run  an  open  shop.  He  then 
stated:  "That  if  they  did  they  would  not  last  longer 
than  Pat  stayed  in  the  army."  On  that  Stmday  a 
meeting  of  the  Union  miners  was  held  at  Hartford, 
and  storekeepers  there  were  told  to  close  their  stores 
the  next  day  and  go  to  Prairie  Creek  for  the  demon- 
stration to  be  held  there  to  prevent  the  opening  of  the 
mines  with  non-union  labor. 

"On  Monday,  April  6th,  large  crowds  of  Union 
miners  and  sympathizers  met  in  front  of  the  Union 
Hall  of  the  Prairie  Creek  Local  Union,  about  a  quarter 
of  a  mile  from  the  office  of  the  Prairie  Creek  Mine 
No.  4,  where  speeches  were  made  by  some  of  the 
miners,  and  a  committee  appointed,  which  called  on 
the  mine  superintendent  and  asked  that  the  Company 
abandon  its  attempt  to  nm  it  as  non-union,  one  of  the 
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committee  telling  him,  'if  they  didn't  want  a  repetition 
of  Colonulo/  Meanwhile  the  crowd,  which  had  ac- 
companied the  committee  had  broken  over  the  ropes 
of  the  enclosure  and  assaulted  two  of  the  guards  so 
seriously,  that  they  had  to  be  taken  to  the  hospital  at 
Fort  Smith. 

'To  prevent  further  trouble  the  mine  was  closed, 
and  thereupon  the  miners  hoisted  an  American  fls^ 
and  alongside  of  it  a  banner  bearing  the  words:  'This 
is  a  Union  man's  country.'  The  non-union  miners 
were  afraid  to  come  out  of  the  mine.  Some  of  the 
Union  men  then  went  in  and  pulled  the  fires,  assault- 
ed and  injured  a  number  of  the  men.  A  phjTBician,  a 
sympathizer  with  the  Union  miners,  was  with  the 
strikers^  but  refused  to  treat  the  serious  wotmds  in- 
flicted on  one  of  the  non-union  men.  On  the  next  day 
the  bookkeeper  was  visited  at  his  home  and  warned 
that  unless  he  and  his  wife  left  they  would  be  killed. 
Two  weeks  later  he  was  assaulted  and  beaten  by  the 
financial  secretary  of  the  local  Union." 


Evidence  of  Utter  Contempt  of  the  Law 

"A  temporary  injunction  against  the  strikers  was 
obtained^  but  in  spite  of  that,  the  employees  of  the 
plaintiffs  were  threatened  and  at  various  times  as- 
saulted. In  May  the  temporary  injunction  was  made 
permanent  by  the  <ourt  In  that  month  the  conven- 
tion of  District  No.  21  was  held  at  Ft.  Smith,  which 
viras  attended  by  the  district  officers,  and  also  the  de- 
fendant John  P.  White,  President  of  the  United  Mine 
Workers  of  America. 

"A  few  days  later  Dan  Wilcox,  President  of  tthe  Lo- 
cal Union,  at  Adamsoo,  Oklahoma,  told  J.  A.  Murry, 
that  the  miners  of  Oklahoma  ^were  going  to  come 
down  to  Prairie  Creek  and  clean  those  scabs  out." 
The  later  part  of  June  the  Secretary-Treasurer  of  Dis- 
trict 21  purchased  rifles  from  the  Remington  Arms 
Company,  and  from  dealers  at  Hartford  and  Ft.  Smith, 
twenty-seven  high-powered  auto-loading  rifles,  twen- 
ty-eight old  Springfield  rifles,  and  several  thousand 
cartric^es  for  the  same,  which  were  paid  for  by  checks 
of  the  Union.  These  arms  and  ammunition  were 
shipped  to  members  of  the  local  Union.  Some  of  them 
afterwards  pleaded  guilty  to  that  charge  and  were  sen- 
tenced to  imprisonment  Two  non-union  miners,  Bas- 
kins  and  SyUberry,  were  murdered,  while  in  the  cus- 
tody of  a  constable. 

''Mr.  Stewart,  President  of  District  No.  21,  told  a 


Deputy  Marshal  in  talking  about  the  injunction: 
'Damn  the  injunction:  The  national  government  is 
against  us,  but  the  people  are  with  us,  and  we  are  go- 
ing to  win. 

"Some  of  those  working  in  the  mines  were  told  by 
members  of  the  Union  a  few  days  before  July  17th, 
that  they  had  better  stay  out,  as  there  was  going  to  be 
trouble.  Others  of  the  employees  were  also  warned 
to  the  same  effect.  Residents  of  Frogtown,  about  half 
a  mile  from  the  Prairie  Creek  mines,  where  many  of 
the  Union  miners  lived,  were  warned  by  them  to  leave 
the  village  on  July  17th,  as  there  would  be  trouble,  and 
a  large  number  of  them  left  On  that  day  meetings 
of  the  miners  were  held  at  Hartford  and  at  Bolen 
Pond.  The  Union  miners  employed  in  the  union 
mines  in  the  vicinity,  did  not  report  for  work  on  that 
day.  About  midnight  of  the  night  of  the  16th,  all 
the  lights  at  the  mine  went  out,  and  about  four  o'clock 
A.  M.  a  number  of  men  fired  shots  into  the  Company's 
property.  At  seven  A.  M.  they  surrotmded  the  min- 
ing camp,  took  possession  of  number  three  tipple,  and 
blew  it  up  with  dynamite.  There  was  a  regular  battle 
then  fought  between  the  Company's  employees  and 
the  Union  men.  They  then  set  fire  to  several  houses* 
burned  some  loaded  cars  and  destroyed  the  property, 
as  alleged  in  the  complaint.  In  October  another  at- 
tempt was  made  to  open  the  mines  tmder  the  protec- 
tion of  the  court,  and  they  were  again  attacked  and 
the  workmen  driven  off." 


Important  Opportunity 

The  Union  will  undoubtedly  take  this  case  to  the 
Supreme  Court  of  the  United  States.  The  appeal  will 
be  a  welcome  step.  It  will  advertise,  clarify  and  pro- 
mote the  cause  of  legal  responsibility  in  a  case  of  no 
ambiguity.  It  will  serve  to  remind  the  American  peo- 
ple that  the  cause  of  labor,  like  the  cause  of  the  la- 
borer, the  cause  of  the  banker,  and  the  cause  of  the 
shopkeeper,  must  progress  in  the  same  way — ^by  obedi- 
ence to  law  and  responsibility  for  conduct;  that  in 
the  case  of  a  large  organization  like  the  United  Mine 
Workers,  the  Central  Body  is  responsible  for  the  acts 
of  its  officers,  agents,  and  district  and  local  branches, 
over  which  it  holds  the  authority  of  direction.  This 
responsibility  is  not  limited  to  cases  where  the  Cen- 
tral Body  actually  ordered  the  unlawful  acts,  but  ex- 
tends to  all  cases  where  the  subordinate  bodies  or  the 
acting  agents  were  acting  in  the  interests  of  the  Cen- 
tral Union.  The  issue  raised  in  this  case  is  the  old 
one  of  anarchy  against  law. 
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The  Law  of  Georgia  Will  Protect  the  Open  Shop  Contract 


Gallan  vs.  Exposition  Cotton  Mills,  Supreme  Court 
of  Geore:ia. 

The  opinion  in  this  case,  just  handed  down  has  the 
virtues  of  explaining  the  circumstances  of  the  case 
and  the  law  and  at  the  same  time  being  brief.  We  give 
it  in  full  as  follows : 

''Where  a  manufacturer  vrbo&c  business  requires  the 
emplo3mi€nt  of  a  large  number  of  laborers  skilled  in  a 
particular  trade,  who  are  employed  under  contracts 
terminable  at  will,  determines  to  operate  the  business 
on  a  non-union  basis,  and  to  that  end  makes  a  rule 
that  no  person  who  belongs  to  a  labor  union  shall  be 
empl03red  in  the  business,  and  that  if  any  employee 
diould  at  any  time  join  a  labor  union  his  employment 
shall  immediately  cease,  and  such  rule  Is  promulgated 
among  all  of  the  employees  and  assented  to  by  them 
impliedly  by  continuing  to  work  tmder  the  rule  after 
its  promulgadon,  or  expressly,  the  employer  has  a  con- 
tractual status  with  the  employees  so  asiBenting. 
Where  the  employer  has  such  relation  with  his  em- 
plo3rees,  equity  will  protect  it  by  injunction  as  against 
strangers  who,  knowing  of  the  status,  conspire  to 
coerce  the  employer  to  abandon  the  policy  of  employ- 


ing non-union  labor  and  to  cause  a  breach  of  the  con- 
tractual relation  between  the  employer  and  employees, 
and  who  in  pursuance  of  such  conspiracy  make  in- 
flammatory speeches  to  the  employees  at  and  near  the 
business  place  of  the  employer,  dentmciatory  of  the 
business  and  its  owners,  endeavoring  by  such  means 
to  induce  the  employees  to  violate  their  contracts  of 
employment  by  joining  a  labor  union  in  such  large 
numbers  as  would  force  the  employer  to  assent  to  the 
unionizing  of  the  laborers,  or  as  would  render  it  im- 
possible to  continue  the  operation  of  the  business. 
Hitchman  Coal  Co.  v.  MitcheU,  245  U.  S.  229." 

Two  points  in  this  opinion  are  of  great  importance : 

1.  Agreements  with  employees  are  helpful  since 
injunctive  relief  will  be  granted  to  prevent  outside 
agitators  from  trying  to  foment  a  strike  in  violation  of 
such  agreements. 

2.  Agreements  are  binding  without  signing,  if  post- 
ed so  that  they  must  come  to  the  attention  of  the 
workers,  if  the  workers  continue  in  their  employment 
without  objection  after  such  notice  has  come  to  their 
attention. 


Labor  Program  Accepted  By  the  Peace  Conference 


The  Commission  of  the  Peace  Conference  appointed 
to  consider  the  question  of  an  International  Labor 
Commission  reported  a  plan  to  the  Conference  which 
was  published  April  28th,  1919,  and  is  in  brief  as  fol- 
lows: 

Its  purpose  is  to  improve  laboring  conditions  which 
imperil  peace,  by  regulating  hours,  labor  supply,  un- 
employment, living  wage,  affording  protection  against 
sickness,  disease  and  injury,  old  age,  protection  of 
women  and  children,  protection  of  those  working  out- 
side of  their  own  country,  recognition  of  freedom  of 
association,  and  the  organization  of  technical  and  vo- 
cational education,  etc. 

The  organization  is  composed  of  a  General  Confer- 
ence and  an  International  Labor  Office. 

The  General  Conference 

The  Conference,  which  shall  meet  at  least  once  a 
year,  is  composed  of  four  representatives  from  each 
nation,  two  to  be  governmental  delegates  and  two 


non-governmental,  representing  employers  and  work 
people  respectively,  but  appointed  by  the  government 
in  agreement  with  industrial  organizations  most  rep* 
resentative  of  employers  and  workers. 

Two  advisers  may  accompany  each  delegate  with- 
out the  right  to  vote.  If  the  Conference  is  of  the  opin- 
ion that  any  delegate  has  not  been  nominated  in  ac- 
cordance with  principles  stated,  admission  may  be  re- 
fused by  a  two-thirds  vote.  If  the  government  should 
fail  to  appoint  one  non-governmental  delegate,  the 
other  shall  have  no  vote. 


International  Labor  Office 

This  ofRce  shall  be  established  at  the  seat  of  the 
League  of  Nations  and  shall  be  controlled  by  a  gov- 
erning body  of  24,  12  of  these  to  be  representatives  of 
the  government,  6  elected  by  delegates  representing 
employers,  and  6  elected  by  delegates  representing 
employees.  The  governing  body  shall  appoint  a  di- 
rector who  shall  be  the  executive  officer. 
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When  the  Conference  acts  on  any  proposal,  it  may 
make  (a)  a  recommendation  to  the  nations  with  a 
view  to  legislation,  or  (b)  a  draft  international  con- 
vention (agreement)  for  ratification ;  'but  such  action 
in  either  event  must  be  by  two-thirds  vote.  The  gov- 
ernments contract  fthat  within  a  year,  such  recommen- 
dation or  draft  agreement  will  be  brought  before  the 
proper  authorities  in  their  governments  for  legislation 
or  other  action. 

Any  convention  shall  be  registered  with  the  League 
of  Nations  and  shall  only  be  binding  upon  those  states 
ratifying  it. 


Complaint  by  Private  Association 

If  any  representation  is  made  to  the  office  by  an 
industrial  association  of  employers  or  work  people, 
that  one  of  the  governments  has  failed  to  secure  the 
effective  observance  of  any  convention  to  which  it  is 
a  party,  the  governing  body  of  the  office  may  com- 
municate this  representation  to  the  government 
against  which  the  complaint  is  made  and  invite  it  to 
answer.  If  no  answer  is  received,  the  governing  body 
shall  have  a  right  to  publish  the  representation  or  pub- 
lish it  with  any  answer  received. 


Securing  Observance  on  Gowmmental  Complaint 

Any  contracting  government  may  file  a  complaint 
with  the  office  on  account  of  non-observance  of  any 
convention  which  both  have  ratified.  Such  complaint 
may  be  referred  to  a  commission  of  inquiry  which 
shall  be  constituted  as  follows :  "Three  persons  of  in- 
dustrial experience,  of  whom  one  shall  be  a  represen- 
tative of  an  employer,  one  a  representative  of  work 
people,  and  one  a  person  of  independent  standing,  who 
shall  together  form  a  panel  from  which  the  members 
of  the  commission  of  inquiry  shall  be  drawn."  The 
names  of  any  nominee  may  be  vetoed  by  a  two-thirds 
vote  of  the  governing  body. 

The  governing  body  may  request  the  Secretary- 
General  of  the  League  of  Nations  to  nominate  three 
persons,  one  from  each  section  of  the  panel,  to  con- 
stitute the  commission. 

In  its  report,  the  commission  of  inquiry  shall  indi- 
cate what,  if  any,  action  shall  be  taken  against  the 
defaulting  nation,  and  the  Secretary-General  of  the 
League  of  Nations  shall  communicate  the  report  to 
each  of  the  states  concerned,  who  shall  publish  it. 


These  states  shall  within  one  month  inform  the  Sec- 
retary-General whether  they  accept  the  recommenda- 
tion or  whether  they  propose  to  refer  the  complaint 
to  the  Permanent  Court  of  International  Justice  of  the 
League  of  Nations.  If  any  of  the  parties  involved  fail 
to  take  action  within  the  period  specified,  any  of  the 
high  contracting  parties  shall  be  entitled  to  refer  the 
matter  to  the  permanent  court  of  the  League.  The 
decision  of  the  court  shall  be  final  and  it  may  affirm, 
vary  or  reverse  the  decision  of  the  commission  of  in- 
quiry and  shall  indicate,  what,  if  any,  economic  meas- 
ures shall  be  taken  against  the  defaulting  state.  If 
the  defaulting  state  fails  to  comply,  economic  meas- 
ures may  then  be  taken. 

Labor's  Bill  of  Rights 

A  bill  of  rights  drawn  to  safeguard  the  workers, 
was  recommended  to  the  League,  and  according  to  the 
report  published  April  30th,  was  adopted  by  the  Peace 
Conference  with  some  modifications. 

The  text  of  clauses  as  adopted,  follows : 

'The  high  contracting  parties,  recognizing  that  the 
well-being,  physical,  moral  and  intellectual,  of  indus- 
trial wage  earners  is  of  supreme  intemati<xial  import- 
ance, have  framed  a  permanent  machinery  associated 
with  that  of  the  League  of  Nations  to  f  urtiier  this  great 
end.  They  recognize  that  differences  of  climate^  habits 
and  customs  of  eccmcmiic  opportunity  and  industrial 
tradition  make  strict  uniformity  in  the  conditions  of 
labor  difficult  of  inunediate  attainment.  But,  holding 
as  they  do  that  labor  remedies  (probably  error  in  trans- 
mission) be  regarded  merely  as  an  article  of  commerce, 
they  think  that  there  are  methods  and  principles  for 
the  rectification  of  labor  conditions  which  all  industrial 
communities  should  endeavor  to  apply  so  far  as  their 
special  circumstances  will  permit. 

''Among  these  methods  and  principles  the  following 
seem  to  the  high  contracting  parties  to  be  of  special 
and  urgent  importance: 

"First— The  guiding  principle  above  entmciated, 
that  labor  should  not  be  regarded  merely  as  a  com- 
modity or  article  of  commerce. 

"Second— The  right  of  association  for  all  lawful 
purposes  by  the  employed  as  well  as  by  the  employers. 

•Third — ^The  payment  to  the  employed  of  a  wage 
adequate  to  maintain  a  reasonable  standard  of  life  as 
this  is  understood  in  their  time  and  country. 
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Tourth— The  adoption  of  an  eight-hour  day  or  a 
forty-eight-hour  week  as  the  standard  to  be  aimed  at 
where  it  has  not  shtady  been  obtained. 

'Tifth— The  adopticMi  of  a  weekly  rest  of  at  least 
twenty-four  hours,  which  should  include  Sunday 
whenever  practicable. 

''Sixth— The  abolition  of  child  labor  and  the  hn- 
position  of  such  limitationsi  on  the  labor  of  young  per« 
s<ms  as  shall  permit  the  ccmtinuation  of  their  education 
and  assure  their  proper  physical  development 

''Seventh— The  principle  that  men  and  women 
should  receive  equal  remuneration  for  work  of  equal 
value. 

"Eighth— The  standard  set  by  law  in  each  country 
with  respect  to  the  condition  of  labor  should  have  due 
regard  to  the  equitable  economic  treatment  of  all 
workers  lawfully  resident  therein. 

"Ninth— Each  state  should  make  provision  for  a 
system  of  inspection  in  which  women  should  take  part 
in  order  to  insure  the  enforcement  of  the  laws  and 
regulations  for  the  protection  of  the  employed. 

"Without  claiming  that  these  methods  and  principles 
are  either  complete  or  final  the  high  ccmtracting  parties 
are  of  opinion  that  they  are  well  fitted  to  guide  the 
policy  of  the  League  of  Nations,  and  that  if  adopted 
by  the  industrial  communities  who  are  members  of 
the  League  and  safeguarded  in  practice  by  an  adequate 
system  of  such  inspection,  they  will  confer  lasting 
benefits  upon  the  wage  earner  of  the  world.'' 

Compared  with  the  platforms  of  the  American  Fed- 
eration of  Labor  and  the  American  Labor  Party 
which  were  reviewed  in  our  March  issue,  this 
"Bill  of  Rights"  is  conservative.  The  American 
Federation  of  Labor  has  been  urging  for  many 
years  legislation  which  will  declare  that  labor 
is  not  a  commodity  or  article  of  commerce.     Such 


a  provision  occurs  in  the  Clayton  Act,  and  in  an  effort 
to  Claytonize  the  International  Labor  Organization 
a  specimen  clause  to  that  effect  appears  to  have  been 
submitted  to  the  Labor  Commission  of  the  Peace  Con- 
ference, but  in  the  draft  as  above  set  forth,  the  pro- 
vision was  apparently  changed  to  read  thart  labor 
should  not  be  regarded  merely  as  a  commodity  or 
article  of  commerce.  This  change  in  accordance  with 
the  fact  rather  than  with  the  demands  of  organized 
labor,  is  an  encouraging  sign.  We  do  not  know  that 
labor  has  ever  been  regarded  merely  as  a  commodity 
or  article  of  commerce,  but  that  it  has  a  market  value 
has  always  been  so,  is  now,  and  always  will  be,  and 
while  the  ideals  of  a  free  people  shall  endure  a  man 
is  entitled  to  as'  much  protection  for  the  labor  which 
he  has  to  sell,  as  he  has  for  his  automobile,  his  suit 
of  clothes,  his  chair  or  other  commodity  or  article  of 
commerce.  The  only  point  in  declanng  labor  to  be 
something  which  it  is  not,  is  for  the  purpose  of  taking 
away  from  it  that  protection.  We  hope  that  this  little 
word  "merely"  in  the  first  article  of  Labor's  "Bill  of 
Rights"  is  a  token  that  the  International  Labor  Or- 
ganization created  by  the  League  of  Nations  is  not 
to  become  the  victim  and  the  tool  of  a  narrow  and 
selfish  interest. 

On  May  15th  announcement  was  made  in  Paris 
that  the  first  meeting  of  the  International  Labor  Con- 
ference will  be  held  in  Washington  in  October  and 
the  following  delegates  have  already  been  named: 

Professor  T.  H.  Shotwell  of  the  Labor  Commission 
of  the  Peace  Conference  for  the  United  States;  Sir 
Malcolm  Delavergne,  Assistant  Under  Secretary  of 
State  in  the  British  Home  Office  for  Great  Britain; 
Palma  Castigliore,  one  of  the  secretaries  of  the  Peace 
Commission  on  International  Labor  Legislation,  for 
Italy;  Dr.  William  Rappard,  Professor  of  Political 
Economy  at  Geneva  University  for  Switzerland,  and 
Mineru  Oka,  Chief  of  Bureau  at  the  Japanese  Ministry 
of  Commerce  for  Japan. 


Suit  Involving  Refusal  of  Steamship  Employees  to  Accept  Freight 

from  Non-union  Truckmen. 


p.  Reardon,  Inc.  v.  Caton.  et  al.  and  James  S. 
Reardon,  as  Treasurer  of  Truck  Owners  League, 
V.  Intemationid  Mercantile   Marine  Go.  et  al. 

(In  the  Supreme  Court  for  Kings  County,  N.  Y.) 

The  International  Teamsters'  Union  is  attempting 
to  compel  the  unionizing  of  teamsters  in  New  York. 


It  has  secured  the  aid  of  the  Transportation  Trades 
Council,  including  the  Longshoremen's  Union  and 
the  Unions  of  the  Checkers  and  Weighers  and  other 
workmen  engaged  in  handling  freight  upon  piers. 
P.  Reardon,  Inc.,  which  does  the  largest  trucking 
business  in  New  York  City  and  which  has  a  contract 
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to  handle  the  freight  of  the  New  York,  New  Haven 
and  Hartford  Ry.  Co.,  maintains  an  open-shop  among 
Its  truckmen.  The  Company  declined  to  sign  a 
Union  contract  presented  to  it  by  the  Teamsters* 
Union,  and  on  May  1st  the  Longshoremen  and  the 
Checkers  on  the  piers  refused  to  load  and  unload  in- 
coming and  outgoing  freight  on  its  trucks.  This  boy- 
cott was  conducted  on  the  piers  of  practically  every 
Steamship  Line  in  New  York  Harbor  and  on  May 
9th  Reardon  commenced  an  action  against  the  Trans- 
portation Trades  Council,  the  Unions  composing  it, 
and  individuals  who  are  officers  of  the  Unions,  praying 
an  injunction  directing  them  to  refrain  from  this 
discrimination.  At  the  same  time  the  Truck  Owners 
League  of  New  York  City,  all  members  of  which  were 
in  a  similar  predicament  commenced  an  action  against 
26  Steamship  Companies,  and  Walker  D.  Hines,  the 
Director  of  Railroads,  for  such  discrimination  against 
its  members. 

These  cases  were  commenced  by  an  order  to  show 
cause  returnable  on  the  14th  day  of  May  and  the  order 
in  the  case  against  the  Unions  contained  an  injunction 
as  prayed  for.  The  merits  of  the  injunction  pending 
trial  of  the  issues  were  argued  on  the  return  day  and 
the  Court  has  not  yet  rendered  its  decision. 

The  principles  involved  in  this  litigation  are  of  the 
greatest  importance.  Common  carriers,  like  innkeep- 
ers, have  a  public  obligation  to  serve  all  of  the  public 


without  discrimination,  and  if  employees  can  lawfully 
combine  by  threats  of  strike  to  prevent  them  per- 
forming this  public  duty,  then  all  industry  will  be 
under  the  despotic  control  of  such  combinations,  and 
such  laws  as  our  Interstate  Commerce  Act  and  our 
State  laws  relative  to  the  Public  Service  Commissions, 
will  be  largely  nullified.  Under  any  such  rule  of  law 
it  would  be  possible  for  railway  employees,  co-operat- 
ing with  the  Federation  of  Labor,  to  prevent  the  trans- 
portation of  open-shop  merchandise  to  shipper  or  con- 
sumer in  order  thereby  to  make  impossible  the  dis- 
tribution or  sale  of  products  which  did  not  come  from 
closed-shops. 

The  principles  involved  in  this  case  are  not  new  and 
their  paramount  importance  leads  us  to  believe  that 
nothing  will  come  out  of  the  litigation  except  a  re- 
statement of  the  old  obligaitions.  A  quarter  of  a  cen- 
tury ago,  when  railway  unions  called  strikes  against 
certain  railroads  in  order  to  prevent  them  from  hand- 
ling cars  and  freight  for  a  connecting  railroad  involved 
in  the  strike,  Judge  Taft  issued  an  injunction  requir- 
ing the  companies  to  accept  the  products  in  spite  of 
the  threatened  strike  and  restraining  the  unions  from 
attempting  to  carry  out  such  a  strike.  The  pending 
case  will  serve  to  refresh  the  minds  of  union  men  and 
the  public  at  large  as  to  the  profound  significance  of 
the  fundamental  principles  and  the  public  necessity 
of  adherence  to  them. 


Union  Enjoined  from  Attempting  to  Violate  Contract 


The  Gilchrist  Company  v.  Metal  PolisheiB,  Buffers 
and  Platers  Local  Union  Number  44  of  the  Metal 
Polishers  International  Union,  and  Others. -(In 
Chancery,  New  Jcrscy.-Ncwark) 

The  Gilchrist  Company  of  New  Jersey  makes  metal 
accessories  for  soda  water  fountains.  From  May,  1913, 
to  May,  1918,  it  had  an  arrangement  with  Metal  Polish- 
ers, Buffers  and  Platers  Local  Union  Number  44  of 
the  Metal  Polishers  Intemattional  Union,  agreeing  to 
employ  none  but  union  polishers  unless  the  union  was 
unable  to  supply  a  sufficient  number.  The  last  con- 
tract between  the  Company  and  the  union  was  dated 
May  29th,  1918  and  by  its  terms  was  to  run  for  one 
year.  Shortly  before.  May  1st,  1919,  the  union  leaders 
presented  to  Mr.  Gilchrist  a  new  contract  to  run  from 
May  29th,  1918,  and  by  its  terms  was  to  run  for  one 
year.    Shortly  before  May  1st,  1919,  the  union  leaders 


therefore  expire  on  May  1st,  1919.  Mr.  Gilchrist  dis- 
puted this,  pointed  to  the  date  of  the  existing  con- 
tract. May  29th,  and  to  the  provision  that  it  should 
run  for  one  year  from  date,  but  the  union  representa- 
tives insisted  that  May  1st  was  the  daite  of  expiration. 
The  new  contract  contained  a  schedule  of  rates  at  a 
considerable  advance.  Mr.  Gilchrist  showed  them  that 
to  pay  these  rates  would  mean  an  increase  of  expenses 
for  the  Gilchrist  company  three  times  as  great  as  its 
entire  profits  for  the  preceding  year,  after  payment  of 
income  tax,  etc  But  the  union  leaders  replied  that 
it  made  no  difference  to  them,  and  said  that  unless  the 
new  contract  with  its  increased  rates  was  accepted  the 
men  would  strike  on  May  2nd. 

In  demanding  the  increased  rates  the  union  leaders 
had  also,  so  Mr.  Gilchrist  charges,  threatened  a  boy- 
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cott  of  all  the  products  of  the  Gilchrist  Company  if 
their  demands  were  not  granted,  and  had  boasted  of 
their  ability  to  wreck  the  Gilchrist  Company's  busi- 
ness by  such  a  boycott. 

The  Gilchrist  Company  filed  a  bill  in  Chancery,  ask- 
ing to  have  representatives  of  the  union  enjoined  from 
giving  any  financial  or  moral  support  to  this  strike  as 
being  a  violation  of  the  existing  contract.  The  text 
of  the  injunction  which  issued  upon  the  return  of  an 
order  to  show  cause  is  as  follows: 

''ORDERED,  that  the  said  defendants.  Metal  Pol- 
ishers, Buffers  and  Platers  Local  Union  Number  44 
of  the  Metal  Polishers  International  Union,  their  ofiB- 
cers,  members  and  agents,  and  the  said  George  Leary 
and  Edward  Reid,  until  May  30th,  1919,  or  tmtil  fur- 
there  order  of  this  court  in  the  premises  to  the  con- 
trary, be  restrained  and  enjoined  from  in  any  manner 
inciting,  PERSUADING  OR  ORDERING  ANY  EM- 


PLOYEE OF  COMPLAINANT  TO  LEAVE  COM- 
PLAINANT'S EMPLOY,  FROM  GIVING  ANY 
SUPPORT  OR  ASSISTANCE  TO  ANY  SUCH 
EMPLOYEES,  IF  THEY  SHALL  STRIKE  OR 
REFUSE  TO  WORK  FOR  COMPLAINANT,  unless 
their  demands  are  granted,  and  until  the  final  hearing 
of  this  cause  and  the  further  order  of  the  court  from  in* 
ducing,  persuading  or  causing  or  attempting  to  induce^ 
persuade  or  cause  any  corporation,  customer  or  person 
dealing  or  transacting  business  or  willing  to  deal  and 
transact  business  with  the  complainant,  to  refrain  from 
so  dealing  or  transacting  with  the  complainant,  or  to 
refrain  from  dealing  or  transacting  business  with  any 
person  or  corporation  willing  to  transact  business 
with  the  ccMnplainant,  and  from  inducing,  persuading 
or  causing  or  attempting  to  induce,  persuade  or  cause 
any  corporation  not  to  purchase  the  goods  manufac- 
tured by  complainant,  or  not  to  deal  with  any  person 
or  corporation  who  purchases  or  usesi  the  goods  manu- 
factured by  complainants.'' 


The  Proposed  Federal  Law  to  Compel  the  Eight  Hour  Day 


The  following  bill  was  introduced  in  the  Senate 
(S.  692)  on  May  23rd  by  Senator  George  Moses  of 
New  Hampshire. 

Be  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  Statesi  of  America  in  Congress 
aassembled,  That  beginning  January  1,  1921,  eight 
hours  shall,  in  contracts  for  labor  and  service,  be 
deemed  a  day's  work  in  any  mine,  quarry,  miU,  can- 
nery, workshop,  factory,  or  manufacturing  esitablish- 
ment  situated  in  the  United  States  and  engaged  in  Oht 


production  of  wares  which  enter  into  interstate  com- 
merce. 

Sec.  2.  That  any  person,  partnership,  voluntary  as- 
sociation, or  corporation  violating  the  provisions  <rf 
the  preceding  section  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  not  less  than  $100 
and  not  more  than  $1,000,  or  imprisoned  not  to  exceed 
one  year,  or  both. 

In  view  of  the  fate  of  the  child  labor  law  recently 
passed  and  declared  unconstitutional,  the  constitu- 
tionality of  this  measure  is  quite  uncertain. 


Mr.  Gompers  in  the  May  McGlure's 


Mr.  Gompers  has  the  second  of  his  series  of  articles 
in  the  May  McClure's  entitled,  ''The  Battle  Line  of 
Labor."  He  again  lays  much  stress  upon  the  loyalty 
of  Labor  during  the  war  and  its  present  opposition  to 
Bolshevism  and  kindred  inflammatory  doctrines.  He 
ascribes  the  wisdom  of  American  Labor's  attitude  to 
the  fact  that  it  lives  and  knows  and  understands  the 
realities  of  life. 

Touching  upon  the  reduction  of  wages  Mr.  Gompers 
says: 


''It  would  furnish  the  richest  food  Bolshevism 
could  ask  for  in  America.  The  world  was  not  saved 
for  misery,  but  for  light  and  life.  Reduction  of  wages 
has  never  led  a  people  toward  light  and  life.  Always 
it  has  led  toward  panic  and  hunger  and  ill  considered 
action. 

We  have  come  forward  toward  light  and  life  through 
such  measures  as  the  Clayton  Law  which  provides  that 
the  labor  of  a  human  being  is  not  a  commodity  or 
article  of  commerce;  and  the  seaman's  law  which 
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makes  the  seaman  free  from  the  bondage  of  earlier 
days.  We  have  succeeded  in  establishing  a  concept 
in  law  and  in  administration  that  the  welfare  of  the 
workers  is  a  matter  of  paramount  interest.  In  this 
direction  we  must  go,  for  this  direction  is  forward  and 
any  other  must  be  backward.  American  labor  does 
not  necessarily  ask  for  more  law.  Our  movement  has 
never  sought  a  wealth  of  law,  it  has  asked  only  such 
law  as  is  needed  to  clear  path  to  the  progress.  The 
great  task  has  been  to  secure  the  removal  of  law  that 
blocked  the  path." 

Mr.  Gompers  must  realize  that  the  way  of  strife 
and  warfare  is  a  dubious  route  to  light  and  life  and 
that  some  of  the  laws  which  labor  has  advocated  have 


been  laws  to  facilitate  industrial  warfare.  The  activi- 
ties of  some  unions  leave  a  road  strewn  with  disabled 
industries  and  discontented  workmen. 

The  way  into  the  field  of  light  and  life  is  not  by  laws 
that  will  aid  the  American  Federation  of  Labor  to 
compel  everybody  to  seek  admission  (to  it,  or  failing 
to  be  admitted,  starve  to  death.  We  need  a  law  which 
will  compel  workmen  who  have  made  a  contract  to  re- 
gard it  as  better  than  a  scrap  of  paper,  to  regard  a 
strike — an  interference  with  the  orderly  progress  of 
industry — as  incompatible  with  the  public  interest  un- 
less it  be  the  last  possible  resort  for  securing  indi- 
vidual rights. 


Members  of  Another  Conspiracy  to  Interfere  with  Interstate 
Traffic  in  Chicago,  Found  Guilty 


United  States  v.  Norris,  et  al.-(255  Fed.  423,  1918.) 

In  1914  Michael  Norris,  John  Haley  and  John  Lynch 
were  indicted  under  the  Sherman  Act  for  conspiracy 
for  diverting  consignments  of  sand,  gravel,  lime  and 
sewerpipe  from  the  McLaughlin  Building  Material 
Co.,  in  Chicago,  111. 

They  invaded  the  freight  yards  and  switched  the 
labels  on  cars  or  took  off  labels  and  put  on  false  ones 
which  caused  the  traffic  to  be  sent  to  other  consignees. 
They  interfered  with  the  trucks  which  were  carrying 
materials  to  McLaughlin  and  caused  them  to  be 
dumped  at  out  of  the  way  places. 

Their  plans  were  part  of  the  general  activity  on  the 
part  of  enterprising  business  agents  in  Chicago  de- 
scribed in  the  Boyle  case  in  our  last  issue, 

McLaughlin's  error  in  the  matter  was  that  he 
failed  to  come  across  with  personal  emolument  for 
the  business  agents. 

The  defendants  claim  that  their  acts  were  a  part  of 
a  labor  controversy  and  were  under  the  protection  of 
Section  20  of  the  Clayton  Act, 


The  defendants  were  found  guilty  and  upon  the  mo- 
tion in  arrest  of  judgment  the  Court  said : 

''My  contftruction  of  section  20  of  tibe  Clayton  Act 
is  that,  it  l^alizes  regular  and  proper  strikes  by  trade 
unions,  and  takes  combinations  or  agreements  to  bring 
about  that  class  of  strikes  out  of  the  purview  of  sec- 
tion 1  of  the  Sherman  Act,  but  that  it  does  not  apply 
to  irregular  or  malicious  strikes,  those  not  entered  into 
for  the  betterment  of  labor  conditions.  *  *  *  The 
strike  in  this  case  had  nothing  to  do  with  a  dispute 
over  wages,  as  the  jury  found;  so  the  Clayton  Act  is 
entirely  inapplicable.  I  think  that  section  20  was  in* 
tended  to  legalize  lawful  strikes,  and  peaceful,  lawful 
persuasion  of  workmen.  The  orders,  which  were  is- 
sued to  workmen  in  this  case  were  dishonest  and 
corrupt,  and  they  were  given  no  reason  for  their  ceas- 
ing work.  The  statute  has  no  application  to  such  a 
condition.  The  Sherman  Act  is  thus  left  in  full  force 
in  cased  like  this.  The  Clayton  Act  does  not  authorize 
molestation  of  emplojres  by  strikers.  Kroger  Grocery, 
etc.  Co.  V.  Retail,  etc.,  Co.  (Dl  C.)  250  Fed.  890.  Nor 
does  it  apply  to  an  unlawful  act  like  a  secondary  boy- 
cott   United  States  v.  King  (D.  C.)  250  Fed.  908.*' 


Picketing  of  Any  Kind  Unlawful  in  Illinois 

Excelsior  Motor  Mfg.  &  Supply  Go.  etc.  v.  Caleb 

(Su- 


^         uppi. 
Harrison  and   Others.     In  the  matter  of  the 


contempt  of  Caleb  Harrison  and  Others. 

perior  Court  of   Cook  County,  111.) 

In  our  March  number  we  published  the  injunction 
order  issued  in  this  case  on  February  11th,  1919.    Fol- 


lowing the  issue  of  the  injunction,  all  violence  in  the 
strike  sTopped,  but  so-called  "peaceful  picketing"  con- 
tinued. 


Proceedings  were  brought  against  17  persons  for 
contempt  in  maintaining  such  peaceful  picketing  and 
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on  May  19th  the  Court  rendered  its  decision.  Two 
of  the  17  persons  were  sentenced  to  IS  days'  imprison- 
ment each  in  (the  county  jail,  and  the  aggregate  of  the 
fines  levied  amounted  to  $2200.  Three  general  affi- 
davits were  submitted  in  this  proceeding  from  three 
classes  of  persons  affected  by  the  strike  and  the  pick- 
eting. The  first  was  by  those  who  had  continued  in 
employment  during  the  srtrike  and  who  considered  the 
pickets  hostile  and  the  picketing  menacing  and  who 
were  intimidated  and  apprehensive  of  some  injury. 
The  second  made  by  that  class  who  had  returned  to 
their  employment  during  the  strike,  stated  that  they 
had  no  grievance  against  the  firm  and  ceased  their 
employment  when  the  strike  was  called  because  they 
considered  the  pickets  hostile  and  the  picketing  men- 
acing and  feared  to  work  for  the  company  while  the 
plant  was  picketed  and  only  returned  when  they  were 


convinced  that  it  was  reasonably  safe  for  them  to  do 
so  under  such  protection  as  they  were  able  to  get.  The 
third  class  comprised  those  who  ceased  work  when 
the  strike  was  called  and  had  not  returned  to  their 
work,  had  no  grievance  against  the  firm,  and  remained 
away  from  their  employment  solely  because  they  con- 
sidered the  pickets  hostile  and  the  picketing  menac- 
ing and  feared  to  return  to  work  while  the  picketing 
continued.  It  appeared  from  the  testimony  of  the 
pickets  that  many  persons  came  to  the  vicinity  of  the 
plant  each  day,  observed  the  pickets  and  the  signs 
which  they  wore  and  turned  about  and  went  away 
without  making  any  inquiry  or  attempting  to  enter 
the  plant.  Only  a  few  inquired  from  the  pickets  about 
the  strike  and  then  went  away.  The  pickets  testified 
that  they  understood  that  the  picketing  kept  people 
from  entering  the  company's  employment  and  that 
the  picketing  was  for  that  purpose. 


Ward  Baking  Co.  etal.  v.  Bakery  and  Confection- 
ery Workers'  International  Union  of  America, 
Locals  213,  49,  62  and  237  et  aL*(Superior  Court  of 
Cook  County,  III) 

This  is  another  Illinois  case  on  picketing.  For  sev- 
eral years  past  the  complainants  numbering  over  700 
employers  of  cooks  and  bakers  in  Chicago  have 
signed  the  Union's  closed-shop  agreement.  The  agree- 
ment made  in  1918  expired  April  26th,  1919.  The 
Union,  in  its  proposed  form  of  agreement  for  1919, 
insisted  upon  the  abolition  of  night  work  and  a  hori- 
zontal increase  of  wages  approximating  20  per  cent., 
and  when  the  employers  refused  to  sign,  the  bakers 
and  the  bakers'  helpers  engaged  in  a  strike  on  April 
26th,  1919.  They  instituted  general  picketing  and 
patrolling  in  front  of  and  in  the  vicinity  of  the  com- 
plainants' places  of  business,  wearing  signs  ''This  shop 
is  unfair  to  organized  labor".  The  bilj  for  injunction 
was  filed  May  6th  and  on  the  10th  the  defendants 
through  counsel  entered  into  an  arrangement  with  the 
Court  to  cease  picketing  until  the  Court  could  hear 
the  matter.  Arguments  wer^  heard  and  the  injunction 
prohibiting  peaceful  picketing  was  issued  May  17th. 


Mr.  Dudley  Taylor,  attorney  for  the  complainants, 
states  the  law  on  this  point  in  the  following  terms : 

''The  law  of  Illinois  is  that  picketing  by  its  very 
nature  is  unlawful  because  pickets  are  hostile  to  tiic 
struck  places  and  to  persons  working  therein  or  seek- 
ing to  work  therein,  and  because  picketing  is  menac* 
tng,  haraasing,  annojring  and  intimidating  and  can- 
not be  anything  else  than  a  hostile  demonstration. 
Persons  ixAio  work  for  or  who  sedc  to  work  for  or  deal 
with  the  struck  firm  well  understand  that  the  pickets 
are  antagooidtic  to  the  struck  firm  and  that  if  they 
work  for  or  deal  with  the  struck  firm  they  are  doing 
so  in  opposition  to  the  wishes  of  the  pickets.  Picket- 
ing is  not  lacking  in  coercive  features  and  people  do 
not  feel  free  to  exercise  their  judgment  but  are  con- 
strained to  keep  away  from  the  struck  pl^ce,  either 
because  they  fear  the  pickets  or  consider  picketing 
menacing  or  ¥dll  not  participate  in  the  controverqr,  do 
not  know  about  the  merits  of  the  controversy,  will  not 
inquure  about  the  merits  of  the  controversy,  but  go 
elsewhere  and  stay  away  because  there  is  a  contro- 
versy." 


The  Salt  Lake  Soviet 


A  Workers',  Soldiers'  and  Sailors'  Council  was  or- 
ganized in  Salt  Lake  City,  February  16th,  1919,  and 
adopted  a  preamble,  resolutions,  and  a  plan  of  action. 
The  preamble  states  that  the  workers  of  Salt  Lake 
City  with  the  rest  of  the  workers  of  the  world  believe 


that  the  worker  "is  the  one  and  the  only  one  who  has 
any  right  to  that  which  his  labor  makes  valuable,  or 
in  other  words  that  the  worker  is  entitled  to  all  that 
his  labor  produces";  that  the  workers  have  been  ex- 
ploited by  a  class  of  idlers  and  non-producers  reduc- 
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ing  them  to  a  condition  of  misery  in  which  all  pleas- 
ure and  comfort  have  gone  out  of  the  life  of  the  work- 
ing class;  that  they  are  in  a  condition  worse  than 
chattel  slavery,  "and  compelled  to  go  through  life 
with  their  backs  bowed  in  such  a  manner  as  to  make 
them  comfortable  seats  for  the  masters  of  finance  to 
ride  upon,"  and  that  this  is  made  possible  because  the 
exploiters  own  the  means  of  life,  the  public  utilities. 

Resolutions 

Their  resolutions  set  forth  endorsement  of  the  Rus- 
sian Soviet,  a  demand  for  a  maximum  six-hour  day, 
mass  action  "to  take  the  control  of  politics  and  in- 
dustry out  of  the  hands  of  big  business,  and  to  lodge 
it  where  it  rightfully  belongs,  in  the  hands  of  the 
worker",  and  that  "all  the  means  of  education  shall 


be  taken  from  those  who  use  that  for  the  purpose  of 
furthering  exploitation  and  put  into  the  hands  of  the 
masses  of  the  people". 

They  further  demand  the  repeal  of  the  Espionage 
Act  and  release  of  political  prisoners  and  "another 
and  fair  trial"  for  Tom  Mooney  and  his  associates. 

Plan  of  Action 

All  workers  are  to  be  admitted  to  membership,  but 
no  one  who  lives  upon  rents,  profits  or  interests  shall 
be  admitted.  The  executive  and  administrative  power 
rests  with  the  Central  Committee  chosen  by  the  Coun- 
cil from  representatives  of  various  industries  and  or- 
ganizations but  its  findings  must  be  referred  to  the 
general  body. 


A  Boycott  Conducted  By  the  British  Medical  Association  Against 

Physicians  Who  Engage  in  Contract  Work  at  the  Displeasure 

of  FeUow  Physicians  Is  Unlawful 


Pratt  v.  The  British  Medical  Association,  (1  King's 
Bench  244,  1919.) 

The  British  Medical  Association  is  composed  of 
physicians  throughout  the  United  Kingdom.  The 
members  are  grouped  in  local  organizations  and  every 
such  local  is  charged  with  the  protection  of  the  honor 
and  interests  of  the  medical  profession  in  its  district. 
If  any  physician  meets  the  displeasure  of  his  fellow 
physicians  in  any  district,  the  rules  of  the  association 
provide  that  they  may  call  upon  him  to  answer 
charges,  and  if  he  fails  to  acquit  himself,  his  name 
shall  be  published  to  other  physicians  in  the  district, 
who  thereafter  must  not  consult  him  except  in  dire 
emergencies,  under  penalty  of  going  on  the  blacklist 
themselves.  If  the  offending  physician's  activities  are 
broad,  his  name  will  be  communicated  to  other  local 
groups  through  the  association. 

The  Coventry  Provident  Dispensary  is  an  organiza- 
tion for  securing  medical  treatment  for  its  members 
to  be  procured  by  the  membership  fees  of  four  pounds 
a  year.  The  physicians  are  employed  by  the  Dispen- 
sary upon  a  yearly  contract,  and  in  1907  a  controversy 
arose  between  them  and  the  managers  of  the  Dispen- 
sary over  the  membership.  The  physicians  claimed 
that  members  whose  income  had  increased  so  that 


they  were  able  to  employ  physicians  were  allowed  to. 
remain  members  of  the  Dispensary,  to  the  loss  and  in- 
jury of  the  physicians  of  the  district.  The  managers 
of  the  Dispensary  refused  to  expel  such  members  and 
the  physicians  declined  to  renew  their  contracts.  Be- 
cause the  plaintiffs  accepted  contracts  to  serve  as 
physicians  for  the  Dispensary  after  this  controversy 
occurred,  the  Coventry  Division  of  the  British  Medi- 
cal Association  blacklisted  and  ostracised  them. 

The  Court  in  awarding  damages  to  the  plaintiffs 
in  this  case  and  enjoining  any  further  prosecution  of 
the  boycott  pointed  out  that  it  would  be  unlawful  for 
any  member  of  the  association  to  do  what  was  being 
done  even  if  acting  alone ;  but  that  if  acting  by  him- 
self the  injury  which  he  could  do  would  probably  be 
so  negligible  that  it  would  not  be  actionable.  The 
combination  caused  the  damage  but  it  was  not  the 
combination  itself  which  made  the  conduct  illegal. 

This  expression  of  the  law  is  valuable  because  it  re- 
veals the  fallacy  in  the  proposition  so  ardently  con- 
tended for  by  labor  leaders  and  sometimes  to  be  found 
in  judicial  opinions,  that  if  the  conduct  of  an  individ- 
ual acting  by  himself  is  not  actionable,  it  cannot  be 
actionable  because  he  is  acting  in  combination  with 
others. 
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DISCUSSION    OF    INDUSTRIAL    RELATIONS 


Amid  the  ra/ridfy  Mfting  Mcenmm  of  induBirial  and  9oeial  life  o/  today,  waufomdty  of  ideas  ie 
neither  to  be  dewired  nor  expected,  and  the  eauee  of  trmth  will  he  beet  eerved  by  placing  before  men  of 
indaetry  any  import€mt  diecoBeion  of  indaatrial  relatione*  It  is  in  this  spirit  thai  our  association  in- 
tends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained* 


Outline  of  the  Plan  of  the  International  Harvester  Company 

for  Works  Councils 


In  March,  1919,  the  employes  in  17  of  the  20  separ- 
ate plants  of  the  International  Harvester  Company 
voted  by  secret  ballot  to  adopt  the  management-sharing 
plan  proposed  by  the  Company.  For  several  years  the 
Company  had  contemplated  the  installation  of  a  plan 
of  this  character,  but  before  taking  action  it  made  a 
systematic  study  of  the  problems  involved  with  the 
view  to  educating  its  large  body  of  foremen  for  the 
intelligent  handling  of  the  institution  and  operation 
of  the  plan.  The  plan  may  be  compared  with  the  so- 
called  Whitley  Councils,  which  have  been  established 
in  England,  but  few  of  the  Whitley  plans,  so  far  in- 
augurated, concede  as  much  to  employes  as  that  of 
the  Harvester  Company. 

The  salient  points  of  the  plan  are  sufficiently  set 
forth  below  to  enable  our  readers  to  comprehend  its 
scope,  but  if  any  of  them  desires  a  complete  copy  with 
all  the  details  of  organization,  we  shall  endeavor  to 
supply  it. 

Brief  Outline  of  the  Harvester  Plan. 

1.  PURPOSE:  To  establish  better  relations  be- 
tween employer  and  employe. 

2.  WORKS  COUNCIL:  To  be  established  at 
each  plant  of  the  company  with  employes  and  manage- 
ment equally  represented  and  with  equal  powers  to 
consider  suggestions,  complaints,  or  requests.  Un- 
settled matters  to  be  submitted  to  President  of  the 
company  or  arbitrated  by  mutual  consent. 

3.  DEPARTMENT  OF  INDUSTRIAL  RELA- 
TIONS :  Members  are  appointed  by  the  management 
and  are  charged  with  the  duty  of  giving  special  at- 
tention to  all  matters  connnected  with  the  well-being 
and  labor  policies  of  employes. 


4.  VOTING  DIVISIONS:  Each  Works  is  di- 
vided  into  voting  districts  and  the  proper  number  of 
representatives  assigned  thereto.  One  representative 
of  employes  to  every  two  to  three  hundred  employes, 
but  never  less  than  five  representatives  of  employes  on 
Works  Council. 

5.  QUALIFICATIONS  AND  ELECTION  OF 
REPRESENTATIVES:  Must  be  citizen,  21  years 
of  age,  with  one  year's  continuous  service  imme- 
diately prior  to  nomination.  Elected  by  secret  ballot. 
Term,  one  year.  Half  of  representatives  elected  every 
sue  months.  Foremen  and  other  employes  having 
power  of  employment  and  discharge  are  not  el^ble 
for  nomination.  All  employees  have  right  to  vote  ex- 
cept those  with  power  of  employment  and  discharge. 

6.  NOMINATION  AND  ELECTION  OF  EM- 
PLOYES'  REPRESENTATIVES:  Four  days  be- 
fore election  the  employes  write  the  name  of  person 
they  desire  to  nominate,  or  two  names  if  there  be  two 
representatives  to  be  elected,  on  ballot  and  deposit  it 
in  a  locked  box  in  joint  custody  of  employers  and  em- 
ployes. The  two  persons  receiving  the  highest  vote 
for  each  position  are  candidates.  The  election  is 
conducted  in  the  same  manner  except  that  it  is  limited 
to  a  choice  of  the  two  nominees  previously  chosen  for 
each  office. 

7.  APPOINTMENT  OF  MANAGEMENT'S  REP- 
RESENTATIVES:  The  management  selects  a  num- 
ber of  representatives  for  Works  Council  equal  to  the 
number  elected  by  the  employes. 

8.  VACANCIES  IN  WORKS  COUNCIL  are 
filled  by  special  election,  or  appointment  by  manage- 
ment, as  case  may  be. 
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9.  RECALL  OF  EMPLOYES'  REPRESENTA- 
TIVES :  Petition  asking  for  recall  and  signed  by  not 
less  than  one-third  of  the  employes  of  a  voting  divis- 
ion may  be  filed  with  the  Chairman  of  Works  Council. 
If  majority  favors  recall,  on  secret  ballot,  term  of  rep- 
resentative ends  immediately;  otherwise,  he  retains 
his  office. 

10.  ORANIZATION  AND  MEETINGS  OF 
THE  WORKS  COUNCIL:  Manager  of  the  Depart- 
ment  of  Industrial  Relations,  or  some  one  designated 
by  him,  acts  as  Chairman  of  the  Works  Council.  The 
Secretary  is  appointed  by  Superintendent  of  the  works, 
but  neither  Chairman  nor  Secretary  has  a  vote.  A 
majority  of  representatives  of  both  sides  is  necessary 
for  a  quorum.  Meetings  are  held  monthly.  Both 
sides  are  equally  represented  on  committees  with 
equal  powers.  Special  meetings  on  three  days'  notice. 
Quarters  for  Works  Council  paid  for  by  the  company. 
All  representatives  receive  pay  during  attendance  at 
Works  Council.  Reports  of  proceedings  of  Works 
Council  are  printed  and  distributed,  and  expense  borne 
by  company. 

IL  DUTIES  AND  POWERS  OF  WORKS 
COUNCIL:  To  afford  full  opportunity  for  presenta- 
tion and  discussion  of  all  questions  relating  to  working 
conditions,  protection  of  health,  safety,  wages,  hours 
of  labor,  recreaition,  education,  and  other  similar  mat- 
ters of  mutual  interest  to  employer  and  employe. 
May  on  its  own  motion  investigate  matters  and  make 
recommendations  to  works  management.  Manage- 
ment may  refer  matters  to  Works  Council  for  investi- 
gation and  report.  Works  Council  confers  with  Super- 
intendent relative  to  matters  of  mutual  interest,  and 
receives  regular  reports  from  management  concerning 
accident  prevention,  sanitation,  restaurants,  medical 
service,  employment,  educational  programs,  and  recre- 
ational activities.  Works  Council  is  concerned  solely 
with  the  shaping  of  the  policies  of  the  company  rela- 
tive it?  ^*att56rs  heretofore  mentioned,  but  the  execu- 
tion theJ^oPWilf  remain  in  the  management,  with  the 
right  in  the  Works  Council  to  consider  the  manner  of 
execution  at  any  time. 

12.  PROCEDURE  OF  WORKS  COUNCIL: 
Matters  in  dispute  are  brought  to  attention  of  Rep- 
resentative or  Secretary  of  Council.  Single  persons 
referring  matters  to  Council  may  appear  before  it; 
groups  may  be  represented  by  not  more  than  three 
spokesmen.  Secret  ballot  on  measures  unless  other- 
wise agreed  to.  Each  side  has  right  to  withdraw  tem- 
porarily for  consultation  from  meeting  of   Council. 


Both  sides  vote  separately  and  a  majority  on  either 
side  is  regarded  as  a  unit  vote.  Matters  approved  are 
referred  to  Superintendent  for  execution.  If  the  Super- 
intendent considers  the  matter  important  enough,  he 
refers  it  to  the  President  of  the  Company,  who  may 
approve  it  or  proceed  with  further  consideration  of 
the  matter  in  accordance  with  Article  13.  In  case  of 
a  tie  vote  in  the  Council  case  must  be  reopened. 

13.  REFERENCE  TO  PRESIDENT  OF  THE 
COMPANY :  If  vote  in  the  Council  remains  a  tie,  at 
the  request  of  either  side,  the  matter  is  referred 
to  the  President  of  the  company.  Within  ten  days 
the  President  proposes  a  settlement  or  refers  the 
issue  to  a  General  Council  as  provided  in  Article 
14.  If  President  does  not  refer  matter  to  a  General 
Council,  or,  in  the  event  the  General  Council's  vote  is 
a  tie,  matter  is  arbitrated  as  provided  in  Article  15. 

14.  GENERAL  COUNCIL:  Whenever  any 
matter  before  a  Works  Council  affects  other  works  of 
the  company,  or  when  the  President  desires  to  refer 
a  matter  to  a  General  Council,  he  may  call  a  General 
Council,  designating  the  several  works  jointly  inter- 
ested. The  employes'  representatives  at  each  of  the 
works  designated  select  one  of  their  number  for 
each  1,000  employes  or  fraction  thereof,  but  no  works 
designated  is  represented  by  less  than  two  in  the  Gen- 
eral Council,  with  an  equal  number  of  the  manage- 
ment's representatives  appointed  by  the  President. 
The  President  or  his  appointee,  acts  as  Chairman 
of  the  General  Council,  without  vote.  The  procedure 
is  the  same  as  that  provided  for  the  Works  Council. 
If  unable  to  agree  on  any  matter,  a  majority  of  both 
sides  may  agree  to  submit  it  to  arbitration. 

15.  ARBITRATION:  Whenever  a  matter  has 
been  submitted  to  arbitration,  and  an  impartial  arbi- 
trator cannot  be  agreed  upon,  the  employes'  repre^ 
sentative  chooses  one  such  arbitrator  and  the  Presi- 
dent chooses  another,  and  if  these  two  agree  the  de- 
cision is  final.  If  not,  they  call  in  a  third  and  a  major- 
ity of  the  three  is  final. 

16.  DECISIONS  OF  GENERAL  COUNCIL 
OR  BY  ARBITRATION  are  binding  and  may  be 
made  retroactive. 

17.  GUARANTEE  OF  INDEPENDENCE  OF 
ACTION:  Every  representative  on  Works  or 
General  Councils  is  wholly  free,  and  not  to  be  dis- 
criminated against  on  account  of  actions  taken.  If 
discriminated  against,  he  has  right  of  appeal  to  Presi- 
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deisty  and  if  his  decision  is  not  satisfactory,  employe 
may  appeal  further  to  arbitrator  agreeable  to  both 
sides. 

18.  NO  DISCRIMINATION  on  account  of  race, 
sex,  political  or  religious  affiliation  or  membership  in 
any  labor  or  other  organization. 

19.  DECISIONS  AFFECTING  WAGES  made 
by  any  Works  Council  or  General  Council  or  by  arbi- 
tration are  subject  to  revision  whenever  changed  con- 
ditions justify,  hvat  not  oftener  than  at  intervals  of  six 
months. 

20.  AMENDMENT  OR  TERMINATION  OF 
PLAN :  Amendments  must  be  in  writing,  submitted 
at  a  regular  meeting  of  Works  Council,  but  not  voted 
on  until  next  regular  meeting.  Amendments  are 
adopted  if  carried  by  a  majority  vote  of  both  sides, 
but  no  amendment  is  adopted  that  will  destroy  or  limit 
the  equal  voting  power  of  both  sides  in  the  Works 
Council  and  the  General  Council.  If  President  be- 
lieves, that  an  amendment  affects  other  Works,  he 
calls  a  General  Council  to  consider  it.  The  adoption 
or  rejection  of  an  amendment  is  not  the  subject  of 
arbitration.  Plan  may  be  terminated  at  any  Works 
after  six  months'  notice  by  a  majority  vote  of  that 
Works,  or  by  action  of  Board  of  Directors  of  the  Com- 
pany. 


Comment 

Certain  features  of  this  plan  of  the  Harvester  Com- 
pany are  distinctive: 

(1)  The  Chairman  and  Secretary  of  the  Works 
Council  are  appointed  by  the  management. 

(2)  The  execution  of  all  decisions  of  the  Council 
lies  with  the  management. 

(3)  While  there  are  no  separate  committees  of  em- 
ployees but  only  a  joint  committee  of  both  interests* 
which  is  as  it  should  be,  nevertheless  the  representa- 
tives of  each  side  are  encouraged  to  think  of  them- 
selves as  separate  interests,  for  they  are  allowed  to 
retire  separately  for  deliberation  and  to  deliver  a  vote 
en  bloc.  That  seems  undesirable.  All  proceedings 
should  be  joint  and  co-operative. 

(4)  A  General  Council  made  up  of  representatives 
from  different  branch  works  of  the  company,  to  which 
the  President  may  refer  matters  of  general  interest 
and  which  may  also  act  as  an  appeal  body  at  the  sug- 
gestion of  the  President. 

(5)  Provision  for  appeal  from  Works  Council  to 
President  and  General  Council,  with  final  resort  to 
arbitration,  but  no  method  for  selecting  impartial  arbi- 
trator if  parties  do  not  agree  on  him. 

(6)  There  is  an  unfortunate  lack  of  any  express 
provisions  against  either  party's  resorting  to  industrial 
hostilities  in  violation  of  the  plan. 


Sears,  Roebuck  &  Go/s  Plan  for  Profit  Sharing 


On  July  1,  1916,  this  corporation  started  a  profit- 
sharing  plan  whereby  the  company  agreed  to  con- 
tribute five  per  cent,  of  its  net  earnings,  without  de- 
ductions of  dividends  to  stockholders,  to  the  profit- 
sharing  funds.  The  employees,  who  desired  to  par- 
ticipate, were  to  deposit  in  the  fund  five  per  cent,  of 
their  salaries,  which  in  any  case  should  not  exceed 
$150.00  per  annum.  The  fiscal  statement  of  the  cor- 
poration for  the  year  ended  December  31st,  1918, 
shows  that  the  plan  is  no  longer  in  the  experimental 
stage  but  is  a  pronounced  success. 

PURPOSE:  To  permit  employees  to  shire  in  the 
profits  and  to  encourage  the  habit  of  saving;  to  fur- 
nish to  those  who  remain  with  the  company  until  they 
reach  the  age  when  they  retire  from  active  service 


a  sum  sufficient  to  provide  for  them  thereafter;  and 
to  provide  a  substantial  sum  for  those  who  remain 
with  the  company  a  considerable  length  of  t'  .  out 
who  may  not  spend  all  of  their  business  1' "e  ith  the 
company. 

ELIGIBILITY:  Participation  in  the  plan  is  en- 
tirely voluntary.  Every  employee  regardless  of  po- 
sition is  eligible  to  participate  in  the  fund  after  three 
years'  service,  so  long  as  he  remains  an  employee. 

CONTRIBUTIONS  TO  THE  FUND:  To  par- 
ticipate, the  employee  must  deposit  in  the  fund  five 
per  cent,  of  his  salary.  The  company  contributes  a 
sum  equal  to  five  per  cenjt.  of  its  net  earnings  as  shown 
by  the  annual  audit  of  its  books.    No  employee  may 
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deposit  more  than  five  per  cent,  of  his  salary,  and  in 
no  case,  more  than  $150.00  per  annum,  in  order  that 
higher  salaried  employees  may  not  too  largely  par- 
ticipate in  the  fund. 

PARTICIPATION  IN  PROFITS:  The  company's 
contribution  is  made  annually  and  is  credited  pro  rata 
to  the  participating  employees  in  proportion  to  the 
amount  deposited  by  each  employee. 

WITHDRAWALS:  The  depositor  who  has  com- 
pleted ten  years  of  service  is  entitled  to  withdraw  all 
money  and  securities  credited  to  his  account,  includ- 
ing the  company's  contributions,  a^  hereinafter  pro- 
vided. 

The  depositor  who  has  not  completed  ten  years  of 
service  is  entitled  to  withdraw  only  the  amount  he 
has  deposited  in  cash,  plus  interest  at  five  per  cent, 
per  annum,  compounded  semi-annually,  and  no  more ; 
except  in  the  case  of  a  woman  depositor,  who,  after 
five  years  of  service  leaves  to  become  married,  in 
which  case  she  is  entitled  to  her  full  share  in  the 
fund  in  money  and  securities  credited  to  her  account, 
including  the  portion  contributed  by  the  company; 
and  excepf  iflthe  case  of  the  death  of  a  depositor  while 
in  the  service  of  the  company,  in  which  case  his  es- 
tate, or  such  beneficiaries  as  he  may  designate,  are 
entitled  to  the  full  amount  credited  in  money  and  se- 
curities, including  the  contributions  of  the  company, 
as  hereinafter  provided. 

A  depositor  must  withdraw  upon  ceasing  to  be  an 
employee  of  the  company,  and  once  he  withdraws,  he 
cannot  re-enter.  In  case  of  withdrawal  where  a  de- 
positor is  entitled  to  share  in  the  contributions  of  the 
company,  he  will  receive  either  (a)  the  full  amount 
to  his  credit,  as  shown  by  the  accounting  for  the  pre- 
ceding year,  plus  interest  at  the  rate  of  five  per  cent, 
per  annum  and.  plus  such  sums  as  the  depositor  may 
have  deposited  since  December  31st  of  the  preceding 
year,  with  interest  at  five  per  cent,  per  annum,  or  (b) 
his  full  pro  rata  share  of  the  securities  and  uninvested 
moneys  of  the  fund,  at  the  option  of  the  Trustees. 
Loans  may  be  made  to  depositors  when  in  the  opinion 
of  the  Trustees  the  circumstances  warrant  it. 

MANAGEMENT:  The  fund  is  entrusted  to  a  Board 
of  five  trustees,  composed  of  three  officers  or  direc- 


tors of  the  company,  and  two  employess  appointed  by 
the  Board  of  Directors  of  the  company. 

The  Board  of  Trustees  adopt  rules  for  carrying  out 
the  plan,  but  no  change  can  be  made  in  the  plan  as 
above  outlined,  unless  it  is  ratified  by  a  vote  of  the 
majority  of  the  depositors.  All  questions  relating  to 
interpretation,  or  anxendments,  or  rules  of  the  plan,  are 
determined  solely  by  the  Boar^  of  Directors,  whose 
decision  is  binding. 

DISCONTINUANCE:  The  fund  may  be  discon- 
tinued at  any  time  by  announcement  made  at  least  six 
months  prior  to  the  company's  yearly  contribution. 
The  fund  then  to  be  distributed  pro  rata  among  all 
the  depositors  in  proportion  to  their  interests. 

A  recent  statement  made  by  the  company  on  the 
basis  of  the  last  2}i  years'  record  indicates  that  an 
employee  earning  $25.00  a  week  would  have  accumu- 
lated after  twenty  years'  service,  approximately 
$20,000.  An  employee  receiving  $50.00  a  week  would 
have  accumulated  about  $40,000  credit  at  the  end 
of  this  period.  The  fund  is  invested  in  the  company's 
stock  and  it  is  now  holding  more  than  20,000  shares 
of  the  stock ;  the  employees,  not  including  the  officers, 
own  outright  53,000  shares ;  and  about  800  employees 
are  now  buying  on  the  monthly  payment  plan,  5700 
shares  more.  The  employees,  therefore,  control  about 
80,000  shares  out  of  the  total  issue  of  750,000  shares 
of  the  company's  stock,  or  over  10  per  cent.  Accord- 
ing to  a  statement  made  by  Mr.  Julius  Rosenwald, 
President  of  the  Company,  it  is  not  unlikely  that  in 
the  course  of  years,  the  employees  will  own  a  majority 
of  the  stock. 

The  amount  deposited  by  the  employees  in  the  fund 
for  the  2J4  years  covered  by  the  report  was  $656,2297 
and  that  deposited  by  the  company  was  $2,355,824. 

In  addition  to  the  foregoing,  the  company  still  con- 
tinues its  anniversary  check  plan,  and  during  1918  dis- 
tributed among  its  employees  $319,000.  Under  this 
plan,  employees  receiving  less  than  $1500  a  year,  after 
five  years'  service,  receive  on  their  fifth  anniversary, 
A  check  for  five  per  cent,  of  their  annual  salary  and  in 
the  same  ratio  year  by  year  to  the  tenth  anniversary 
when  the  anniversary  check  amounts  to  ten  per  cent, 
of  the  annual  salary,  and  continues  on  that  basis  there- 
after. 
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Industrial  Liberty 


tn 


Industrial  liberty,  like  civil  liberty,  must 
rest  upon  the  solid  foundation  of  law.  Disregard 
the  law  in  either,  however  good  your  motives,  and 
you  have  anarchy.  The  plea  of  trades  unions  for 
immunity,  be  it  from  injunction  or  from  liability 
for  damages,  is  as  fallacious  as  the  plea  of  the  lynch- 
ers. If  lawless  methods  are  pursued  by  trades 
unions,  whether  it  be  by  violence,  or  by  intimida- 
tion, or  by  the  more  peaceful  infringement  of  legal 
rights,  that  lawlessness  must  be  put  down  at  once 
and  at  any  cost."— //<?/// j  D.  Brandeis, 
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Responsibility  of  Labor  Unions  for  the  Acts  of  Their 

Officers  and  Agents 


Following  the  question  of  making  voluntary  asso- 
ciations, such  as  labor  unions,  amenable  to  suit  in 
their  own  names,  which  we  discussed  in  our  last 
issue,  comes  the  question  of  holding  the  members 
of  labor  unions  responsible  for  the  acts  of  their  offi- 
cers and  agents  when  engaged  in  furthering  the 
interests  of  the  union.  This  question  rests  upon  trie 
doctrine  of  law  called  respondeat  superior,  which  has 
held  a  principal  responsible  for  the  acts  of  his  agents 
for  so  long  that  the  memory  of  living  men  runneth 
not  to  the  contrary. 

The  Doctrine  of  Respondeat  Superior 

This  doctrine,  at  once  so  universal  and  axiomatic, 
is  as  remarkable  as  it  is  commonplace.  Because  of 
its  application  thousands  of  men  are  annually  held 
responsible  at  law  for  the  wrongdoing  of  others, 
though  they  themselves  are  morally  innocent  of  all 
wrong  or  neglect.  If  a  servant  or  agent  engaged  in 
his  employer's  business  commits  a  wrong,  the  em- 
ployer may  be  held  responsible.  If  the  servant  or 
agent,  forgetting  his  master's  affairs,  commits  a  wrong 
to  satisfy  his  personal  animosity  or  derive  some  per- 
sonal advantage,  the  master  is  not  liable  because  the 
wrong  was  not  committed  in  pursuance  of  the  master's 
business.  Wherever  it  is  sought  to  hold  a  principal 
responsible  for  the  act  of  the  agent,  the  question  of 
fact  involved  is  whether  the  agent  was  acting  within 
the  scope  of  his  authority. 

No  amount  of  caution  in  the  selection  of  the  agent 
or  admonitions  to  him  as  to  his  proper  conduct  af- 
fords the  employer  any  legal  defense  against  his  lia- 
bility if  the  servant  did  the  forbidden  act  to  accom- 
plish the  ends  for  which  he  was  employed.  This 
liability  of  the  employer  is  an  absolute  one.  Practi- 
cally everything  that  a  man  can  do  himself  he  can 
do  through  an  agent,  but  he  acts  through  his  agent 
at  his  peril.  Practically  everything  that  a  servant 
does  in  the  field  of  his  employment  and  in  furtherance 
of  his  master's  business,  whether  permitted  or  forbid- 
den by  the  master,  whether  known  or  unknown  to 
the  master,  is  the  act  of  the  master  and  he  is  civilly 
responsible  therefor. 

There  is  no  absolute  justice  in  holding  a  careful 
employer  liable  for  the  wrong  of  another  which  he 
took  every  reasonable  precaution  to  prevent  and 
avoid.  Neither  is  it  just  or  practicable  that  those  who 
are  injured  by  the  neglect  or  wrongdoing  of  impecu- 
nious servants  of  wealthy  employers,  should  be  virtual- 


ly denied  redress  by  limiting  their  claim  to  the  servant 
who  cannot  respond.  The  injured  party  must  have 
access  to  the  full  purse  of  him  who  benefits  by  the 
servant's  employment.  The  dilemma  is  an  excellent 
example  ^of  the  imperfection  of  human  agencies  in 
a  complicated  society,  but  there  is  no  longer  any 
doubt  as  to  which  horn  of  the  dilemma  we  should 
seize.  The  wisdom  of  ages  and  many  races  has,  by 
general  recognition  and  acceptance,  established  this 
doctrine  in  a  position  where  it  is  no  longer  questioned 
or  questionable,  and  the  history  of  jurisprudence  sup- 
ports the  assertion  that  organized  society  cannot  be 
conducted  upon  any  other  doctrine.  The  germs  of 
this  rule  of  liability,  with  its  specific  applications  and 
limitations,  can  be  found  in  the  German  and  Roman 
institutions  of  over  a  thousand  years  ago,  and  the 
early  history  of  Anglo-Saxon  jurisprudence  affords 
similar  illustrations. 

This  doctrine  has  no  application  to  criminal  law, 
for  it  is  one  of  the  boasts  of  our  jurisprudence  that 
no  man  can  be  punished  for  the  crime  of  another,  atid 
the  boast  is  substantially  true.  To  be  punished  for 
a  cringe,  it  is  necessary  that  one  should  be  found 
guilty  of  some  wilful  participation  in  the  crime,  but 
crimes  cannot  ordinarily  be  committed  or  the  accused 
punished  for  them  without  knowledge  or  intent  on 
his  part  Thus,  while  the  owner  of  an  automobile  may 
be  compelled  to  respond  in  damages  for  a  life  lost 
through  the  uncommanded  negligence  of  his  chauf- 
feur, it  is  the  chauflfeur  alone  who  can  be  summoned 
by  the  state  to  answer  the  charge  of  manslaughter 
for  the  same  act.  Likewise,  a  railroad  may  be  com- 
pelled to  pay  damages  for  the  wrongful  and  violent 
ejectment  of  a  passenger  by  its  conductor,  but  it  is 
only  the  conductor  who  can  be  held  criminally  for 
the  uncommanded  act  of  assault. 

The  importance  of  this  doctrine  can  hardly  be 
estimated  in  a  world  so  full  of  complicated  business 
affairs  as  the  one  in  which  we  live.  Men  of  every 
class  and  station  in  life  are  daily  engaged  as  agents. 
Hardly  an  act  or  enterprise  of  any  consequence  is 
carried  out  without  the  employment  of  agents.  To 
abate  the  operation  of  this  law  would  be  to  encourage 
carelessness  and  dishonesty  and  to  work  untold  in- 
justice upon  innocent  persons. 

Application  of  the  Doctrine  to  Labor  Unions 

But  except  in  the  Danbury  Hatters'  case  this  doc- 
trine has  never  been  applied  to  labor  unions  to  any 
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great  extent ;  as  a  whole  they  have  not  had  to  respond 
in  damages  for  the  acts  of  their  agents.  The  reason 
for  this  is  not  that  they  should  not  be  responsible,  but 
that  the  labor  union  as  a  force  for  good  or  evil  in  the 
community  is  a  recent  phenomenon,  to  the  presence 
and  activities  of  which  the  law  has  not  yet  fully  ad- 
justed itself. 

'  Our  Counsel  writing  on  this  subject  in  1912,  said : 

''An  employer  who  should  employ  a  servant  to 
picket  union  headquarters  in  order  to  find  out  which 
of  his  employees  joined  the  union  and  to  induce  them 
to  remain  away  from  headquarters,  would  be  liable 
for  all  damages  caused  by  assaults  or  homicide  com- 
mitted by  said  servant  while  having  in  view  his  mas-^ 
tor's  business,  even  though  he  had  been  forbidden  to 
resort  to  violence  or  other  illegal  methods.  Likewise, 
if  one  employer  directed  his  servant  to  induce  a  com- 
petitor's employees  to  leave  the  competitor  and  come 
to  him,  the  master  would  have  to  respond  for  all  illegal 
acts  or  inducements  employed  by  the  servant  to  ac- 
complish that  end.  So  here  we  find  the  rules  that 
apply  to  boycotts,  strikes  and  pidceting  if  they  or 
analogous  methods  are  employed  to  aid  the  manu- 
facturer. If  the  doctrine  of  'respondeat  superior*  is 
applied  to  organized  labor,  the  result  will  be  the  same. 

"In  the  case  of  labor  unions,  are  there  any  facts 
or  considerations  which  militate  against  the  applica- 
tion  of  the  same  rule?  The  problem  is  the  same, 
whether  you  are  trying  to  hold  an  unincorporated 
union  itself,  or  whether  you  are  trying  to  hold  its 
individual  members.  If  the  funds  of  an  unin- 
corporated labor  union  can  be  seized  because  some 
officer  has  committed  an  uncommanded  wrong  in  the 
course  of  his  diities,  then  the  funds  of  the  individual 
members  can  also  be  seized  because  they  are  not  pro- 
tected like  stockholders  by  incorporation.  It  is  the 
organization  which  commits  the  wrcmg  through  its 
duly  elected  officers,  and  either  the  organizaticm,  or 
the  members  which  constitute  it,  can  be  held  respons* 
ible  if  the  act  is  to  be  regarded  as  the  act  of  the 
organization.  The  question,  therefore,  is  whether  the 
labor  union  and  its  members  should  be  responsible 
for  the  mischief  and  wrongdoing  of  their  officers  and 
agents  when  those  agents  are  endeavoring  to  further 
the  purposes  of  the  organization  .  .  . 

"Conditions  prevailing  among  labor  unions  in  some 
respects  call  more  eloquently  for  this  rule  of  liability 
than  any  other  activity  of  life.  A  corporation  may 
have  ten  thousand  agents  for  which  it  is  liable  and 
an  individual  employer  often  several  himdred.  In  the 
case  of  a  labor  union,  the  condition  is  reversed,  for 


one  often  finds  a  thousand  principals  for  each  union 
agent  The  agent  who  is  jointly  employed  by  a 
thousand  union  men  exercises  a  power  and  influence 
to  inflict  damages  far  in  excess  of  any  ordinary  indi- 
vidual and  far  in  excess  of  one  of  the  numerous  agents 
of  an  ordinary  corporation.  His  power  is  to  be  meas- 
ured by  the  combined  wealth  and  influence  of  his 
constituents  and  he  can  inflict  damages  out  of  all 
proportion  to  the  ability  to  make  indemnity.  The 
situation  demonstrates  the  conspicuous  need  of  per- 
mitting recovery  from  the  wrongdoers'  numerous  em- 
ployers. On  the  other  hand  therc^  is  no  good  reason 
why  corporations  should  respond  for  the  wrongdoing 
of  ten  thousand  agents,  and  two  hundred  thousand 
members  of  a  single  trade  imion  should  not  respond 
for  the  wrongdoing  of  its  one  hundred  agents.  There 
is  a  certain  injustice  in  either  instance  in  holding  an 
innocent  man  responsible  vicariously  for  the  uncom- 
manded wrongdoing  of  another,  but  that  injustice 
is  heightened  in  cases  where  a  person  employs  several 
hundred  agents,  and  lessened  in  cases  where  a  thous- 
and people  unite  in  the  employment  of  one  agent.  In 
reference  to  organized  labor,  it  can  therefore  be  as- 
serted that  the  injustice  of  vacarious  responsibility 
is  lessened  while  the  need  for  its  application,  on  the 
same  ground  which  gave  it  birth,  is  most  imperative." 

The  beneficial  Results  of  the  Doctrine 

Considering  the  results  to  be  expected  from  the 
application  of  the  doctrine  of  respondeat  superior  to 
labor  unions,  our  Counsel  said: 

"It  will  be  objected  at  the  outset  that  the  applica- 
tion of  such  a  doctrine  would  be  destructive  of  labor 
unions  themselves,  because  no  thrifty  man  who  had 
a  bank  account  or  owned  a  home  would  dare  to  join 
lest  the  little  property  which  he  had  been  able  to 
accumulate  by  a  life's  savings  might  at  any  time  be 
taken  from  him  through  a  suit  for  damages  on  account 
of  the  wrongdoing  of  labor  union  officers.  One  fancies 
that  the  same  argument  must  in  past  ages  have  been 
repeatedly  urged  for  the  protection  of  that  useful 
member  of  society  who,  having  built  up  a  large  and 
important  business,  finds  himself  an  employer  of  many 
representatives  for  whose  actions  he  Ts  responsible. 
Such  objections  did  not  prevail  in  the  case  of  this 
business  man,  however,  any  more  than  they  should 
prevail  in  the  case  of  labor  unions,  and  the  appalling 
liability  which  was  thrust  upon  the  business  man 
by  the  application  of  the  doctrine  of  'respondeat  su- 
perior* has  been  met  by  various  devices  which  have 
become  well  recognized  institutions  in  business  life. 
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To  begin  with,  the  business  man  usually  incorporates* 
and  in  that  way  protects  his  individual  fortune  from 
all  liability  on  account  of  the  uncommanded  acts  of 
the  numerous  servants  through  which  his  business  is 
conducted  ....  Why  should  not  labor  unions  do 
likewise  to  protect  their  members?  It  is  safe  to  say 
that  if  the  doctrine  of  Respondeat  superior*  is  applied 
to  labor  unions,  they  will  of  necessity  take  this  step 
like  other  reputable  business  institutions,  in  order  that 
men  joining  them  may  be  assured  that  they  cannot 
be  held  individually  responsible  for  the  wrongs  of 
which  they  knew  nothing  .... 

''There  are  also  other  ways  in  which  a  member  of 
a  labor  union  could  protect  himself  against  injustice 
under  such  a  rule.  If  he  be  in  truth  innocent  of  any 
wrongdoing  for  which  he  has  been  obliged  to  pay, 
he  has  an  action  of  indemnity  against  the  officers  who 
were  guilty  of  that  wrongdoing,  and  an  action  against 
the  innocent  fellow  members  for  all  damages  which 
he  has  been  obliged  to  susitain  over  and  above  his 
pro  rata  share.  In  such  a  situation  the  union  mem- 
bers may  well  inust  that  a  fund  shall  be  kept  or  a 
bond  entered  into  with  some  insurance  company, 
for  the  purpose  of  protecting  the  member  from  any 
liability  of  this  kind  which  he  may  have  incurred  on 
account  of  the  uncommanded  act  of  a  union  offi- 
cial .... 

'The  traditional  labor  leader  win  meet  these  argu- 
ments with  either  indignation  or  derision.  He  op- 
poses incorporation  because  it  means  state  supervision 
and  responsibility;  he  regards  individual  liability  with 
even  more  hostility.  It  ¥dll  not  occur  to  him  that 
the  usefulness  and  permanence  of  organized  labor  may 
largely  depend  upon  such  principles,  and  that  incor- 
poration or  a  rule  which  imposes  responsibility  upon 
each  member  of  the  organisation  for  its  activities,  will 
do  more  than  any  other  influence  to  force  the  thrifty, 
conservative  and  desirable  portion  of  union  men  to 
take  some  active  part  in  die  management  of  their 
organization  in  order  to  elect  such  officers  as  win 
obey  the  laws  of  the  land  and  not  place  the  funds  of 
the  union  or  its  individual  members  in  jeopardy.  No 
such  situation  as  is  disclosed  by  the  McNamara  con- 
fessions and  other  outrages  would  have  developed  if 
the  rank  and  file  of  union  members  had  been  forced, 
by  this  rule  of  liabiUty,  to  take  some  active  part  in 
the  affairs  of  their  organization. 

'The  contrary  rule,  which  holds  that  proof  of  guilty 
knowledge  is  necessary  to  hold  individual  members  of 
a  union  responsible  for  their  organization's  wrongful 
activities,  is  destructive  of  democratic  rule  and  law- 


abiding  conduct  in  the  labor  organization,  and  pro- 
ductive of  distrust  and  hostility  between  it  and 
society  ....  Men  wiU  shun  union  meetings  and 
union  publications  in  order  that  they  can  plead  ignor- 
ance of  aU  that  has  been  done  by  the  agencies  they 
created  in  the  cause  of  the  organization  of  which 
they  are  members.  Secrecy  wiU  surround  all  labor 
union  activities  in  order  that  the  rank  and  file  may 
enjoy  the  shelter  of  such  a  pernicious  doctrine  of 
irresponsibility.  The  officials  of  the  American  Federa- 
tion of  Labor,  supported  by  the  influence  and  the 
pocket  books  of  a  million  men,  win  be  entrusted  with 
the  broadest  powers  and  discretion  which  they  can 
exercise  without  fear  of  investigation  or  inquiry  and 
may,  by  their  acts,  inffict  damage  commensurate  with 
the  combined  influence  and  wealth  which  they  repre- 
sent .... 

"No  institution  occupying  such  a  position  as  that 
occupied  by  organized  labor  can  endure  apd  properly 
acquit  itself  of  its  responsibilities  toward  society  if 
the  duties  of  its  vast  membership  terminate  with  the 
pajrment  of  dues.  Who  is  to  spend  that  money,  what 
is  it  to  be  spent  for,  and  how  are  its  officers  acquitting 
themselves  of  their  trust,  are  questions  which  every 
member  of  a  labor  union  has  an  incentive  to  know 
if  he  is  to  be  held  personany  responsible,  and  concern- 
ing which  he  has  every  incentive  to  remain  ignorant 
if  knowledge  is  the  danger  signal  of  a  liability  not 
otherwise  incurred  .... 

"The  result  could  be  no  other  than  the  active  inter- 
vention of  honest  men  in  the  affairs  of  labor  unions, 
which  would  do  more  than  any  other  factor  to  end  its 
iUegal  activities,  elect  conservative  and  law  abiding 
officials  and  reestablish  organized  labor  in  the  con- 
fidence and  esteem  of  the  public  at  large. 

"WiU  the  courts  repudiate  a  principle  of  this  kind 
which  would  so  speedily  accompUsh  such  beneficial 
results  and  adopt  in  its  stead  a  rule  of  law  which 
places  a  premium  upon  the  member's  inactivity  and 
ignorance  and  bids  him  contribute  money  and  elect 
officers  while  remaining  blind  as  to  the  officers'  con- 
duct and  the  purposes  for  which  the  money  is  utilized? 
Bossism,  graft,  unfair  politics,  secret  wrongdoing,  and 
irresponsibility  to  society  are  the  fruits  of  the  one 
principle,  while  a  democratic  administration  of  union 
affairs  and  an  increase  in  general  watchfulness  and 
restraint  over  the  officers  of  the  unions  by  its  better 
class  of  members  with  a  resulting  decrease  in  crime 
and  wrongdoing  would  be  the  result  of  a  general 
individual  responsibility." 

The  experience  of  employers  in  nearly  every  strike 
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is  that  a  considerable  number  of  employees,  often  a 
majority  of  them,  do  not  sympathize  with  the  strike, 
and  the  willingness  with  which  many  of  them  return 
to  work  when  an  injunction  has  been  procured  against 
the  malicious  activities  of  the  union  in  maintaining 
the  strike  proves  this  to  be  true.  They  go  on  strike 
because,  if  they  refused  to  do  so,  they  would  be  ex- 
pelled from  the  union  and  would  be  hounded  by  the 
entire  body  of  union  organizations  wherever  they 
went  thereafter.  Workmen  often  go  on  strike  for 
the  same  reason  that  they  join  the  union  in  the  first 
place — ^because  they  are  obliged  to  do  so  if  they  wish 
to  work  without  insult  and  without  having  their  work 
destroyed  when  their  backs  are  turned.  They  would 
gladly  have  control  over  their  own  organizations  if 
they  knew  how  to  procure  it. 

President  Roosevelt  established  the  fact  that  Amer- 
ica would  not  endure  an  industrial  slavery  any  more 
than  it  would  a  political  slavery,  and  the  corollary  of 
that  proposition  is  that  it  will  not  endure  an  industrial 
tyranny  at  the  hands  of  irresponsible  leaders  of  labor. 
In  support  of  the  sanctity  of  the  law  of  the  land  as 
above  the  ambitions  or  aspirations  of  individuals  or 
classes,  Mr.  Roosevelt  in  his  annual  message  of  1903 
said: 


''Whenever  either  corporation,  labor  union  or  indi- 
vidual disregards  the  law  or  acts  in  a  spirit  of 
arbitrary  and  tyrannous  interference  witb  the  rights 
of  others,  whether  corporations  or  individuals,  then 
where  the  Federal  Government  has  jurisdiction  it  will 
see  to  it  that  the  misconduct  is  stopped,  paying  not 
the  slightest  heed  to  the  position  or  power  of  the 
corporation,  the  imion  or  the  individual,  but  only  to 
one  vital  fact — ^that  is,  the  question  whether  or  not  the 
conduct  of  the  individual  or  aggregate  of  individuals 
is  in  accordance  with  the  law  of  the  land. 

''Every  man  must  be  guaranteed  his  liberty  and 
his  right  to  do  as  he  likes  with  his  property  or  his 
labor,  so  long  as  he  does  not  infringe  the  rights  of 
others.  No  man  is  above  the  law  and  no  man  is 
below  it;  nor  do  we  ask  any  man's  permission  when 
we  require  him  to  obey  it.  Obedience  to  the  law  is 
demanded  as  a  right,  not  asked  as  a  favor. 

"We  have  cause  as  a  nation  to  be  thankf ^  for  the 
steps  that  have  been  so  successfully  taken  to  put 
these  principles  into  e£Fect.  The  progress  has  been 
by  evolution,  not  by  revolution.  Nothing  radical  has 
been  done;  the  action  has  been  both  moderate  and 
resolute.  Therefore  the  work  wOl  stand.  There  shall 
be  no  backward  step.'' 


A  Conspiracy  Unlawfully  to  Restrain  Foreign  Trade  Through  the  In- 
stigation of  Strikes  Which  Would  Interrupt  the  Exportation  of 
Munitions  is  Unlawful  Notwithstanding  the  Labor  Provisions  of 
the  Clayton  Act. 


Lamar  et  als  vs.  U.  S.— U.  S.  Circuit  Court  of  Appeals, 
2nd  Circuit. 

In  this  case  Rintelen,  Lamar  and  Martin  were  in- 
dicted under  the  Sherman  Anti-Trust  Law  in  the 
City  of  New  York  for  the  instigation  of  strikes  to 
prevent  the  exportation  of  equipment  to  be  used  in 
connection  with  the  war.  On  a  motion  to  quash 
the  indictment  (233  Fed.  793),  the  court  held  that 
the  Clayton  Act  could  not  be  set  up  as  a  defense. 
Subsequently  the  three  defendants  were  convicted 
and  sentenced  and  Lamar  and  Martin  sought  a  review 
by  the  Circuit  Court  of  Appeals  which  recently  filed 
its  opinion.  The  important  question  of  law  raised 
by  the  case  was  whether  or  not  Section  20  of  the 
Qayton  Act,  which  purports  to  legalize  peaceful 
picketing,  strikes  and  boycotting,  permitted  the  use 
of  such  peaceful  methods  to  carry  out  unlawful  pur- 
poses. Our  Counsel  has  always  held  to  the  contrary 
and  has  pointed  out  the  fact  that  if  peaceful  strikes, 


picketing  and  boycotting  were  always  to  be  permitted, 
no  matter  how  unlawful  the  purpose  of  their  exercise, 
then  it  would  be  possible  to  call  strikes  on  railroads 
to  prevent  the  transportation  of  non-union  mer- 
chandise, to  call  strikes  in  violation  of  contracts,  and 
to  destroy  interstate  trade  and  commerce  by  threaten- 
ing strikes  and  boycotts  against  all  purchasers  and 
users  of  non-union  material.  Such  a  conclusion  would 
reverse  the  Danbury  Hatters'  case  and  the  Debs  case, 
and  would  partially  repeal  the  Interstate  Commerce 
Act  and  the  Sherman  Anti-Trust  Act.  The  question 
will  not  be  finally  settled  until  a  decision  by  the 
Supreme  Court  in  the  case  of  the  Duplex  Printing 
Press  Company,  but  the  decision  of  the  Circuit  Court 
of  Appeals  upon  this  question  in  the  case  we  are  now 
dicussing  is  of  so  great  importance  that  we  quote 
from  it  at  length : 

'It  is  further  contended  that  assuming  everjrthing 
covered  by  the  evidence  as  proven,  and  all  the  legal 
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rules  above  adverted  to  as  correct,  it  still  remains 
true  that  the  only  suggested  means  or  method  of  re- 
straining trade  was  to  strike,— to  induce  laborers  to 
peacefully  quit  work;  and  such  acts  are  lawful  under 
the  statute  of  October  15,  1914,  commonly  known  as 
the  Clayton  Act.  It  is  said  to  follow  that  if  doing 
this  lawful  act  should  produce  restraint  of  trade,  the 
later  statute  prevents  the  operation  of  the  earlier. 

''Whether  the  Clayton  Act  has  to  the  extent  indi- 
cated nullified  the  Sherman  Act,  is  a  question  that 
need  not  be  discussed,  but  we  do  hold  it  as  clear  that 
no  change  has  been  wrought  in  the  law  of  conspiracy 
as  applicable  to  this  case. 

''It  may  be  that  where  the  intent  of  those  who 
foment  strikes^  or  themstives  quit  woric  after  and  as 
a  result  of  agreement  with  their  fellow-workmen,  is 
to  advance  their  own  wage  interests,  or  otherwise 
improve  their  conditions  of  life, — ^the  Clayton  Act 
produces  legality  by  forbidding  legal  interference  with 


their  doings.  This  may  be  admitted  for  argimient's 
sake,  without  expressing  opinion.  But  we  do  hold 
that  where  it  is  charged  (as  here)  that  the  intent  was 
solely  to  restrain  foreign  trade,  and  where  it  is  proved 
(as  here)  that  the  proposed  instigation  of  strikes 
bore  no  relation  whatever  to  the  welfare  of  the 
strikers^  then  at  most  and  best,  the  strike  becomes 
nothing  more  than  an  instrument  or  means,  legal  in 
itself,  but  used  only  for  an  illegal  end. 

"The  argument  for  plaintifiFs  in  error  confounds 
the  means  with  the  end.  The  end  or  object  of  the 
proven  conspiracy  was  not  to  call  strikes,  but  to  re- 
strain or  rather  suppress  fordgn  trade.  That  object 
is  as  illegal  as  ever,  the  Clasrton  Act  assuredly  does 
not  legalize  it.  If  that  be  granted  the  elementary 
rules  of  law  apply,  and  legality  of  means  cannot  ex- 
cuse illegality  of  purpose  or  object^ 

This  IS  a  very  promising  conclusion. 


The  Willys-Overland  Litigation 


The  Dail  Overland  Co.  vs.  Willy»-Overland,  Inc.,  The 
Willys-Overland  Co.,  Toledo  Lodge  No.  105  In- 
ternational Association  of  Machinists,  Automo- 
bile District  Council,  et  als.,  U.  S.  District  Court, 
Nortem  District  of  Ohio,  Equity  212. 

The  action,  of  the  United  States  District  Court  in 
support  of  a  civil  action  brought  to  f>rotect  the  Willys- 
Overland  Co.  of  Toledo  in  its  right  to  conduct  business 
as  against  organized  violence  and  interierence,  pre- 
sents many  interesting  angles  and  t3rpiiies  the  strug- 
gle between  the  forces  of  lawlessness  and  the  Federal 
judiciary  as  the  embodiment  of  law  and  order  in  the 
age-long  struggle  of  anarchy  against  government. 
The  situation  is  of  such  far-reaching  interest  that  we 
take  occasion  to  present  it  with  considerable  elabora- 
tion. 

On  March  27th  a  Committee  from  the  Automobile 
District  Council,  which  is  the  Central  Union  of  the 
Automobile  Industry  in  Toledo,  claiming  to  represent 
the  employees  of  the  Willys-Overland  Company,  de- 
manded of  the  Company  as  alleged  in  the  complaint, 
as  follows : 

"The  Willys-Overland  Company  should  establish  a 
forty-four  hour  work  week  and  pay  double  time  for 
overtime  work  over  forty-four  hours  per  week,  and  for 
all  work  on  Sunda3r8,  New  Year's  Day,  Washington's 
Birthday,  Memorial  Day,  Independence  Day,  Labor 
Day,  Thanksgiving  Day  and  Christmas  and  that  said 
defendant   company   should    grant   increased   wages 


ranging  from  fifteen  cents  additional  to  twenty-five 
cents  additional  per  hour  over  the  wage  scale  thereto- 
fore in  force  and  that  all  piece  work  should  be  abol- 
ished and  that  a  number  of  regulations  should  be  estab- 
lished by  the  company  which  would  turn  the  control 
of  its  manufacturing  business  very  largely  over  to  per- 
sona or  committees  appointed  or  controlled  by  said 
Toledo  Lodge  No.  105,  International  Association  of 
Machinists  and  said  Automobile  District  Council,  and 
which  regulations  would  in  e£Fect  make  the  factory  of 
said  defendant  The  Willys-Overland  C(»npany  a 
closed  union  shop  in  substantially  all  respects  except 
that  it  would  not  for  the  time  being  be  obliged  to 
employ  only  union  labor." 

The  Company  in  opposition  thereto  and  consistent 
with  its  established  policy  as  alleged  in  the  complaint 
"offered  its  employees  a  working  week  of  forty-eight 
hours,  divided  into  six  days  of  eight  hours  or  into  five 
days  of  eight  hours  and  36  minutes  and  one  day  of  five 
hours,  as  a  majority  of  its  employees  might  prefer,  to- 
gether with  a  reclassification  of  its  employees,  which 
resulted  in  raising  the  wages  of  about  90  per  cent  of 
said  employees,  and  in  lowering  the  wages  of  none, 
with  overtime  at  the  rate  of  time  and  a  half  for  all 
work  over  eight  hours  in  any  one  day  and  double  time 
for  all  work  performed  on  Sundays  and  National  Holi- 
days, and  further  oflfered  to  continue  in  effect  the  plan 
theretofore  established  by  it  for  the  handling  of  griev- 
ances through  conferences  between  shop  committees 
and  the  representatives  of  said  defendant  company 
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and  to  continue  in  force  a  profit-sharing  plan  thereto- 
fore established  by  which  its  employees  remaining 
with  said  defendant  six  months  or  more  continuously 
participated  in  the  profits  of  its  business.  Plaintiff 
says  that  it  is  informed  and  believes  and  therefore 
avers  that  said  offer  made  by  said  defendant  The 
Willys-Overland  Company  to  its  said  employees  was 
satisfactory  to  a  large  majority  of  its  employees  and 
that  said  wages,  hours  and  working  conditions  were 
as  favorable  for  said  employees  as  those  obtainable 
in  their  respective  lines  of  work  in  the  City  of  Toledo, 
or  in  other  adjoining  cities  Jind  were  much  more  favor- 
able than  were  offered  by  numerous  competitors  of 
said  The  Willys-Overland  Company  to  the  employees 
of  such  competitors." 

The  Company  started  a  profit-sharing  plan  on  the 
first  of  the  year.  The  employees*  share  therein 
amounted  to  $415,000  at  the  end  of  the  first  quarter 
year  and  this  was  distributed  early  in  May.  The 
employees  claim  that  if  fifty  per  cent,  of  the  profits 
amount  to  as  much  as  that  the  Company  can  afford 
to  raise  wages. 

On  May  5  th  a  strike  commenced  by  a  walkout  at 
3 :30  P.  M.  of  a  minority  of  the  employees  in  violation 
of  the  Company's  rule  that  work  continue  until  4K)6. 
Work  continued  for  the  next  three  days,  but  the  strike 
spread  and  such  violence  occurred  that  the  Company 
shut  down  on  the  8th.  It  attempted  to  resume  on  the 
26th  when  1200  employees  entered  the  factory  and  it 
operated  until  June  2nd,  when  it  had  3100  employees, 
but  the  violence  was  so  extensive-  that  it  quit  at  the 
request  of  the  Mayor.  Concerning  the  violence  which 
accompanied  the  strike  and  the  conduct  of  the  Mayor 
of  Toledo  the  complaint  alleges  in  substance  that  mobs 
ranging  from  several  hundred  to  several  thousand  had 
gathered  about  the  factory  and  the  homes  of  employ- 
ees, stopped  street  cars  and  other  vehicles  transport- 
ing employees,  dragged  workmen  from  the  cars  and 
violently  assaulted  them  so  that  hundreds  were  in- 
timidated from  going  to  work  early  in  June;  that 
stones  and  bricks  were  thrown  at  workmen  and 
through  the  windows  of  the  buildings;  that  police- 
men were  beaten ;  that  many  of  these  acts  were  com- 
mitted in  the  presence  of  uniformed  policemen  who 
remained  passive;  that  former  soldiers  employed  as 
emergency  police  were  ordered  by  the  policemen  to 
withdraw;  that  the  Mayor  had  sufficient  policemen 
and  full  opportunity  to  deal  with  the  situation,  but 
that  the  Chief  of  Police  gave  instructions  to  make  no 
arrests  and  prevented  the  soldiers  from  being  stationed 
in  effective  places  for  maintaining  order  until,  on  the 
night  of  June  3rd,  when  the  soldiers  were  threatened 
and  assaulted,  the  policemen  came  to  their  rescue. 

Because  of  this  interference  and  a  request  by  the 


police,  the  Willys-Overland  Co.,  Inc.,  discontinued  op- 
erations. Thereupon  the  Dail  Overland  Co.,  a  cor- 
poration of  North  Carolina,  organized  for  the  pur- 
pose of  selling  automobiles  and  parts  thereof  which 
it  procured  upon  contract  from  the  Willys-Overland 
Co.,  Inc.,  a  selling  agency  of  the  Willys-Overland  Co., 
brought  an  action  on  June  9th  to  protect  its  con- 
tractual rights  and  prayed  the  court  for  an  order  di- 
recting the  manufacturing  company  to  employ  the 
necessary  number  of  workmen  to  produce  automobiles 
sufficient  to  fill  the  plaintiff's  order,  and  an  order  en- 
joining the  union,  the  strikers  and  their  sympathizers 
from  unlawfully  interfering  with  the  manufacturing 
business.  The  Hon.  John  M.  Killits,  District  Judge, 
granted  a  restraining  order  on  June  9th  against  the 
acts  of  interference  with  the  Willys-Overland  Co.,  and 
on  June  10th  a  similar  order  against  interference  with 
the  Electric  Auto-Lite  Corporation.  The  order  pro- 
hibits acts  of  violence  and  intimidation,  limits  the 
number  of  pickets  and  the  manner  of  their  operations, 
and  carefully  regulates  the  pickets  by  requiring  them 
to  be  numbered  and  a  roster  of  their  names,  hours  and 
places  of  activity,  to  be  filed  with  the  court  so  that 
it  could  be  at  all  times  determined  what  picket  was 
at  each  post.  The  restraining  order  is  so  far  novel 
and  interesting  that  we  give  herewith  substantially 
all  of  its  terms. 

Temporary  Restraining  Order. 
June  9,  1919. 

"1.  It  is  therefore  ordered,  adjudged  and  decreed 
that  during  the  continuance  of  this  temporary  restrain- 
ing order,  the  defendants  above  referred  to  as  engaged 
in  said  labor  dispute  with  the  said  The  Willys-Over- 
land Company,  and  the  officers,  agents  or  servants  of 
said  defendants,  or  of  either  of  them,  and  all  persons  in 
concert  or  participating  with  said  defendants  or  either 
of  them  in  said  labor  dispute  and  all  persons  whom- 
soever to  whom  notice  of  this  order  shall  come,  be 
and  they  are  severally  and  collectively  hereby  en- 
joined and  restrained  from  in  any  way  interfering, 
obstructing  or  preventing  the  carrying  on  of  the  busi- 
ness of  the  defendant,  The  Willys-Overland  Company, 
or  from  intimidating,  obstructing  or  preventing  by 
force  or  violence  or  by  threatening  or  insulting  lan- 
guage or  conduct,  either  publicly  or  privately  offered, 
to  or  toward  any  person  or  persons  desirous  of  enter- 
ing or  continuing  in  the  employ  of  said  defendant, 
The  Willys-Overland  Company,  or  having  business 
with  said  defendant,  or  from  threatening  or  intimidat- 
ing members  of  the  families  of  such  persons  with  in- 
tent to  deter  such  persons  from  entering  upon  and 
continuing  in  the  employment  of  said  The  Willys- 
Overland  Company  or  doing  business  therewith;  and 
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said  defendants  and  parties  or  persons  acting  in  con- 
cert or  participation  with  them  in  furtherance  of  the 
interests  of  said  defendants  and  their  associates  re- 
specting such  labor  controversy  with  the  defendant, 
The  Willys-Overland  Company,  are  enjoined  an3  re- 
strained from  doing  any  acts  or  things  which  may 
interfere  in  any  respect  with  the  full  and  free  oppor- 
tunity of  the  said  The  Willys-Overland  Company  to 
maintain  and  conduct  its  business  in  every  particu- 
lar." 

"2.  Provided,  that  this  order  shall  not  be  construed 
to  prohibit  any  person  or  persons,  whether  singly  or 
in  concert,  from  terminating  any  relation  of  employ- 
ment or  from  ceasing  to  perform  any  work  or  labor 
or  from  recommending,  advising  and  persuading  oth- 
ers by  peaceful  means  so  to  do,  respecting  the  de- 
fendant, the  said  The  Willys-Overland  Company;  or 
from  attending  at  any  place  where  any  such  person 
or  persons  may  lawfully  be  for  the  purpose  of  peace- 
fully obtaining  or  communicating  information  or  from 
peacefully  persuading  any  person  to  abstain  from 
working  for  said  defendant.  The  Willys-Overland 
Company,  or  from  recommending,  advising  or  per- 
suading others  by  peaceful  and  lawful  means  so  to 
do ;  or  from  peaceably  assembling  in  a  lawful  manner 
and  for  lawful  purposes;  or  from  doing  any  act  or 
thing  which  may  be  lawfully  done  in  the  absence  of 
such  labor  dispute,  as  that  now  existing  between  the 
defendant.  The  Willys-Overland  Company,  and  its 
late  employes/' 

"3.  And  that  the  defendants  other  than  The  Willys- 
Overland,  Inc.,  and  the  defendant.  The  Willys-Over- 
land Company,  may  have  the  benefits  to  which  the 
court  adjudges  they  are  entitled  under  the  provision 
last  above  recited,  it  is  ordered  and  decreed  that,  un- 
til the  further  order  of  this  court,  they  may  appoint 
and  use  not  to  exceed  one  hundred  and  fifty  (150) 
accredited  pickets,  so-called,  who  may  exercise  the 
privileges  afforded  by  the  provision  above  recited  in 
and  upon  the  streets  and  thorofares  adjacent  to  the 
plant  and  the  place  of  business  of  the  defendant.  The 
Willys-Overland  Company,  but  not  upon  any  part  of 
the  premises  of  said  defendant,  provided,  that  pickets 
shall  not  be  used  or  stationed  as  aforesaid  except 
between  the  hour  of  six  o'clock  in  the  morning  and 
six  o'clock  in  the  evening,  of  each  day,  and  that  not 
more  than  fifty  (50)  pickets  be  in  service  at  any 
time  nor  more  than  six  (6)  pickets  attend,  be  sta- 
tioned near  or  adjacent  to,  or  serve  at  any  time  any 
entrance  gate  or  means  of  access  to  the  premises  of 
the  defendant,  The  Willys-Overland  Company." 

"4.  It  is  further  ordered  that  no  one  shall  be  em- 
ployed as  a  picket,  so-called,  and  as  aforesaid,  except 
he  be  a  citizen  of  the  United  States  of  America  and 


be  accredited  to  the  office  of  a  picket  by  some  person 
or  organization  selected  for  that  office  by  the  defend- 
ants other  than  the  defendant.  The  Willys-Overland, 
Inc.,  and  the  defendant.  The  Willys-Overland  Com- 
pany; provided,  further  that  each  of  said  pickets,  so- 
called  shall  be  identified  by  a  conspicuous  badge  of 
office  which  shall  include  among  other  designations 
an  identifying  number  which  number  shall  be  con- 
spicuously displayed,  and  shall  be  in  height  not  less 
than  one  inch,  and  that  a  record  shall  be  kept  daily 
by  the  person  or  organization  authorized 'to  appoint 
pickets  of  the  detail  of  every  picket,  by  name  and 
number,  which  record  shall  be  preserved  to  be  brought 
to  the  attention  of  the  court  should  the  court  at  any 
time  so  order." 

"5.  It  is  further  ordered  that  each  picket,  so-called, 
abstain  from  the  use  of  offensive,  insulting  or  threat- 
ening language  or  gestures  or  conduct  to  and  toward 
any  person  or  persons  going  to  and  from  the  prem- 
ises of  The  Willys-Overland  Company,  and  each  pick- 
et, so-called,  in  the  exercise  of  his  office,  is  directed 
to  abstain  from  action  of  any  kind  calculated  to  pro- 
voke a  breach  of  the  peace  or  tending  to  interfere 
with  freedom  of  action  or  will  by  any  person  or  per- 
sons approaching  to  enter  or  entering  or  withdrawing 
from  the  premises  of  the  defendant,  The  Willys-Over- 
land Company." 

"6.  It  is  ordered  that  pickets  so  appointed  and  desig- 
nated and  identified  as  aforesaid  shall  at  all  times  re* 
main  at  least  six  feet  distant  from  any  gate  or  en- 
trance to  the  premises  of  the  defendant.  The  Willys- 
Overland  Company,  that  free  passage  of  any  person  or 
persons  whomsoever  desiring  to  enter  or  depart  from 
the  premises  of  said  defendant  may  be  had.  To  assist 
the  court  in  the  identification  of  pickets  and  the  con- 
trol of  their  activities,  the  defendant,  The  Willys- 
Overland  Company,  shall  close  and  keep  closed  dur- 
ing he  continuance  of  this  order  and  until  the  further 
order  of  the  court,  all  means  of  entrance  upon  its 
premises  in  excess  of  twelve,  not  including  the  en- 
trances to  its  office  building  and  the  gates  used  ex- 
clusively for  the  passage  of  trucks,  trains  and  other 
vehicles,  and  said  defendant  shall  refuse  passage 
through  such  trucking  gates  to  all  persons  other  than 
employes  needful  to  the  management  of  the  vehicles 
using  such  passages,  and  shall  cause  to  be  conspicu- 
ously displayed  over  the  several  gates  kept  open  for 
the  general  use  of  employes  as  aforesaid  numbers  iden- 
tifying said  gates  respectively." 

"7.  It  is  further  ordered  and  decreed  that  all  per- 
sons to  whom  knowledge  of  this  order  shall  come 
other  than  properly  accredited,  designated  and  record- 
ed pickets,  so-called,  be  and  they  are  hereby  forbid- 
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den  (a)  to  associate  with  or  assist  or  act  in  concert 
with  the  accredited  pickets  or  (b)  to  loiter  or  congre- 
gate in  and  about  and  adjacent  to  the  premises  of 
the  defendant.  The  Willys-Overland  Company,  and  in 
any  manner  whatsoever,  by  voice  or  act,  by  means  of 
offensive  epithets,  use  of  threatening  language  or 
otherwise,  attempt  to  interfere  or  interfere  with  the 
free  and  unobstructed  passage  of  any  person  whomso- 
ever to  and  from  the  premises  of  said  defendant.  The 
Willys-Overland  Company,  and  all  persons  to  whom 
knowledge  of  this  order  shall  come,  including  the  so- 
called  pickets,  are  directed  to  abstain  from  the  use  of 
any  language  and  from  the  doing  of  acts  of  any  char- 
acter, wherever  said  or  done,  having  a  tendency  to  in- 
terfere with  or  intimidate  any  person  desirous  of  en- 
tering and  continuing  in  the  employ  of  said  defendant, 
The  Willys-Overland  Company,  and  such  persons  in- 
cluding pickets,  are  further  forbidden  to  and  directed 
and  ordered  to  abstain  from  approaching,  accosting, 
following  or  pursuing  any  person  in  the  employ  of 
the  defendant,  The  Willys-Overland  Company,  or  in- 
tending to  enter  the  service  of  said  defendant,  or  any 
members  of  the  family  of  any  such  person,  at  any 
place,  whether  at  the  house  of  such  person  or  else- 
where, against  the  will  of  such  person  and,  by  threats 
of  violence  or  abusive  language  or  otherwise,  attempt 
to  intimidate  or  intimidate  such  person  and  to  attempt 
thereby  to  cause  him  to  refain  from  entering  or  con- 
tinuing in  the  employ  of  said  defendant,  The  Willys- 
Overland  Company;  and  all  such  persons,  including 
pickets,  are  forbidden  to  congregate  or  loiter  about 
the  house  of  any  person  in  the  emplojrment  of  the 
defendant.  The  Willys-Overland  Company,  with  in- 
tent to  intimidate  or  coerce  such  persons/' 

"8.  It  is  ordered  that  this  temporary  order  shall  be 
effective  as  of  Tuesday,  June  10,  at  two  o'clock  in  the 
afternoon,  and  shall  continue  in  force  until  further 
order  of  this  court  but  not  beyond  ten  o'clock  of 
Thursday,  June  19,  at  or  before  which  time,  upon  the 
application  of  complainant  and  at  the  convenience  of 
the  court,  the  court  will  consider  the  advisability  and 
propriety  of  entering  herein  a  temporary  writ  of  in- 
junction on  the  lines  of  this  order  or  as  the  same  may 
be  then  or  theretofore  modified.  Provided,  that  the 
court  may  modify  at  any  time  of  its  own  motion  and 
without  hearing  the  provisions  of  this  order  to  makf 
the  same  more  effective  to  bring  about  the  purpose 
for  which  the  same  is  now  issued,  and  the  right  is 
granted  to  the  complainant  to  come  in  at  any  time 
to  ask  to  be  added  to  this  order  such  provisions  as  it 
may  desire  and  which  may  seem  to  the  court  to  be 
proper  respecting  the  duty  alleged  to  exist  from  the 
defendant.  The  Willys-Overland  Company,  to  the 
complainant,  to  perform  the  conditions  and  obliga- 


tions of  the  contract  between  complainant  and  defend- 
ant set  up  in  the  complaint." 

"9.  It  is  further  ordered  that  the  marshal  cause 
this  order  to  be  published  in  the  four  daily  papers 
of  the  City  of  Toledo,  for  at  least  one  issue  and  cause 
the  paragraphs  herein  numbered  1,  5,  7,  9  and  10, 
together  with  the  certificate  of  authenticity  of  the  clerk 
of  this  court,  to  be  posted,  printed,  in  the  English, 
Polish  and  Hungarian  languages  in  at  least  one  hun- 
dred conspicuous  places  in  the  city  of  Toledo  adjacent 
to  the  premises  of  The  Willys-Overland  Company  and 
elsewhere,  and  all  persons  are  forbidden,  under  the 
penalty  of  contempt  of  this  court,  from  destroying, 
defacing  or  mutilating  any  such  poster,  wherever  the 
same  is  being  lawfully  displayed." 

''10.  The  marshal  far  the  Northern  District  of  Ohio 
is  directed  to  execute  this  order  and  to  see  that  the 
same  U  enforced  and  obeyed  and  to  arrest  and  cause 
to  be  arrested  any  person,  or  permni  caught  in  the  act 
of  disobesring  any  of  the  proviaicms  of  this  order  and 
bring  such  person  or  persons  forthwith  before  the 
court,  and  to  report  to  the  court  such  acts  of  dis- 
obedience of  this  order  which  may  have  come  other- 
wise to  his  attention.  For  the  purpose  of  securing 
early  and  prompt  obedience  to  the  provisions  herein, 
the  marshal  shall  attend  the  premises  of  the  defendant. 
The  Willys-Overland  Company,  on  such  occasion  as 
the  said  defendant  may  decide  \p  resume  the  operation 
of  its  plant,  taking  such  assistance  as  may  to  said 
marshal  seem  necessary  and  there  serve  all  those  who 
may  need  instruction  as  to  these  provisions,  and  the 
necessity  of  obedience  thereto." 

On  June  10th  a  similar  order  was  issued  in  connec- 
tion with  the  Electric  Auto-Lite  Corporation. 

It  will  be  noted  in  these  orders  that  the  court  did 
not  at  that  time  decide  whether  or  not  an  injunction 
should  issue  requiring  the  Willys-Overland  Co.  to 
proceed  with  its  business.  This  matter  came  on  to 
be  heard  on  June  11th  and  an  order  was  entered  on 
June  12th  requiring  that  the  Willys-Overland  Co.  "be 
and  the  same  is  hereby  directed  to  resume  on  or  before 
Monday,  June  16,  1919,  operation  of  its  automobile 
factory  to  the  end  that  it  may  with  no  further  delay 
and  damage  to  the  complainant  fulfill  its  said  con- 
tractual obligation."  The  order  further  recites  that 
since  the  solicitors  of  the  Willys-Overland  Co.  state 
that  said  order  could  not  be  complied  with  because 
of  interference  with  its  operations  .by  the  unions,  the 
strikers  and  their  sympathizers,  and  since  the  City  of 
Toledo  is  without  sufficient  power  to  prevent  a  recur 
rence  of  riotous  scenes,  and  no  military  organization 
exists  in  the  State  of  Ohio,  that  Percy  C.  Jones  be  ap- 
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pointed  as  Chief  Special  Officer  "to  take  charge  of 
and  enforce  the  opening  and  operation  of  said  plant 
at  the  cost  of  said  defendant.  The  Willys-Overland 
Co.,"  and  to  carry  out  the  provisions  of  this  order  in 
collaboration  with  the  Marshal  of  the  court ;  that  said 
Special  Officer  be  "directed  to  take  to  his  assistance 
as  many  discreet  and  courageous  citizens"  as  he  may 
deem  necessary  to  carry  out  said  orders.  A  form 
of  oath  for  each  citizen  to  execute  on  being  called  to 
the  assistance  of  the  Special  Officer  is  prescribed,  and 
the  expense  of  such  operations  are  met  by  requiring 
defendant  Willys-Overland  Co.  to  deposit  the  sum  of 
$10,000. 

On  June  13th  the  court  issued  special  instructions 
to  Percy  C.  Jones,  as  Chief  Special  Officer,  which  sum- 
marized the  duties  of  Special  Officers  as  follows : 

(a)  To  prevent  interference  or  molestation  with  the 
defendant  companies  or  their  employees,  either  at  the 
plants  or  elsewhere. 

(b)  To  prevent  the  use  of  offensive  or  threatening 
language. 

(c)  To  see  that  all  persons  acting  as  pickets  wear 
badges  with  an  identifying  number  conspicuously  dis- 
played. 

(d  and  e)  To  see  that  no  other  persons  than  duly 
authorized  pickets  shall  associate  with  or  assist  said 
pickets  or  loiter  and  congregate  near  the  factory. 

(f)  To  arrest  and  turn  over  to  the  Toledo  police 
any  person  caught  violating  court  orders. 

(g)  To  investigate  and  report  to  the  court  the  do- 


ing of  any  act  which  said  Special  Officers  are  ordered 
to  prevent. 

(h)  To  increase  such  force  in  carrying  out  this  or- 
der as  may  be  reasonably  necessary  and  to  call  to  their 
assistance  the  police  force  of  the  City  of  Toledo. 

On  June  18th  motions  to  succeed  the  restraining  or- 
ders by  preliminary  injunctions  which  would  continue 
until  final  trial,  came  on  to  be  heard,  and  the  injunc- 
tions were  continued  with  some  slight  additions. 

Since  the  issuance  of  these  orders  there  have  been 
arrests  and  the  Court  has  followed  the  activities  of  the 
strikers  with  close  attention.  Some  of  the  leaders 
have  now  left  Toledo.  Violence  is  practically  stopped, 
the  Company  has  resumed  operations,  and  a  very  large 
number  of  its  old  employees  have  returned. 

The  Company  has  upon  several  occasions  met  the 
committee  of  the  Automobile  District  Council,  but  it 
is  alleged  that  the  Council  has  taken  advantage  of 
these  conferences  to  declare  that  the  Company  was 
about  to  capitulate,  with  the  result  that  the  Company 
has  decided  to  have  nothing  more  to  do  with  the  com- 
mittee. The  strike  is  in  hand.  It  need  never  have 
been  out  of  hand  had  it  not  beed  as  it  appears  from 
newspaper  accounts  and  from  the  allegations  of  the 
complaint  that  the  Municipal  Government  under  the 
present  Mayor  was  a  tacit  instrument  of  the  strikers. 
It  is  a  lamentable  thing  that  the  Government  of  an 
American  city  can  become  the  instrument  of  a  selfish 
interest,  but  it  is  a  certain  thing  that  such  a  situation 
has  never  gone  long  undiscovered  and  rarely  unpun- 
ished. 


Injunction  Pending  Trial  Granted  Against  Steamship  Employees  Who 
Refused  to  Accept  Freight  From  Non-Union  Truckmen 


p.  Reardon,  Inc.  vs.  Caton,  et  al,  and  James  S.  Rear- 
don,  as  Treasurer  of  Truck  Owners'  League,  vs. 
International  Mercantile  Marine  Ca.  et  aL — In 
the  Supreme  Court  for  Kings  County,  N.  Y. 

The  motion  of  the  plaintiff  in  this  case,  referred  to 
in  our  last  issue,  was  granted  and  the  Union  employees 
of  the  Steamship  Companies  in  New  York  City,  all 
members  of  the  Transportation  Trades  Council,  were 
enjoined  from  refusing  to  load  or  unload  freight  on 
plaintiff's  trucks,  because  it  has  refused  to  compel 
its  workmen  to  join  the  Teamsters'  Union.  A  similar 
injunction  was  also  granted  against  the  Steamship 
Companies. 

The  opinion  of  the  Court  in  granting  the  motion 


points  to  the  fact  that  the  action  of  the  steamship 
employees  in  refusing  to  handle  freight  on  plaintiff's 
trucks  were  interfering  not  only  with  the  business  of 
the  plaintiff  but  with  the  business  of  manufacturers 
and  merchants  in  all  parts  of  the  country  with  whom 
they  had  no  relations  and  no  quarrel;  and  the  Court 
stated  that  no  matter  what  might  be  legitimate  on 
the  part  of  the  Unions  against  the  plaintiff,  action 
which  interferes  with  the  rights  and  property  of  inno- 
cent merchants  could  not  be  tolerated.  The  Court 
took  occasion  to  point  out  the  fact  that  some  of  the 
plaintiff's  employees  were  Union  men,  but  that  they 
had  not  thought  enough  of  the  merits  of  the  position 
which  the  defendants  had  taken  to  assist  them  by 
striking. 
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Injunction  Against  Teamsters'  Union  in  St.  Louis 


The  Jewel  Tea  Company  vs.  International  Brother- 
hood of  Teamsters,  Local  709,  et  aL— U.  S.  Dis- 
trict Court  for  the  Eastern  Division  of  the  Eastern 
Judicial  District  of  Missouri. 

The  Jewel  Tea  Company  does  a  retail  business  in 
tea,  coffee,  chocolate  extracts  and  sundry  articles  of 
food  and  household  conveniences  in  532  cities  in  the 
United  States.  In  the  City  of  St.  Louis  the  Company 
maintains  a  warehouse,  barn  and  stables  and  41  de- 
livery routes  by  which  it  reaches  its  customers.  The 
drivers  in  the  delivery  wagons  conduct  the  sales, 
enter  them  in  a  route  book  and  upon  their  return 
from  the  route,  turn  in  the  book,  the  money  received 
from  goods  sold,  and  the  unsold  goods.  The  Com- 
pany employs  its  drivers  upon  yearly  contracts  and 
maintains  open  shop  conditions.  In  the  spring  of 
this  year  the  Teamsters'  Union  decided  to  unionize 
the  Company's  drivers.  It  could  not  succeed  without 
the  aid  of  the  Company  and  when  the  Company  re- 
fused to  give  its  aid,  the  Union  picketed  the  Com- 
pany's warehouse  and  stables,  interfered  with  its 
drivers  upon  their  routes,  and  circulated  hand  bills 
prejudicial  to  the  Company  in  and  about  the  ware- 
house and  along  the  routes.  The  picketing  was 
accompanied  by  some  disorder  and  the  use  of  abusive 
and  threatening  language. 

On  the  22nd  day  of  May  the  Federal  Court,  finding 
the  plaintiff  was  engaged  in  receiving  goods  in  Inter- 
State  Commerce  and  selling  goods  in  several  states 
from  the  same  warehouse,  took  jurisdiction  of  the 
case  and  granted  a  restraining  order  directing  the 
defendants  to  cease  all  interference  by  force,  threats 
or  intimidation  with  the  plaintiff's  employees  or  per- 
sons seeking  emplo3rment  or  its  patrons,  and  from 
picketing  its  warehouse  and  stables  with  a  view  to 
interfering  with  its  emplc(yees  or  further  enticing 
plaintiff's  employees  from  its  service  in  violation  of 
their  contracts. 

The  order  of  the  Court  directed  the  defendants  to 
show  cause  why  the  restraining  order  should  not  be 
followed  by  a  preliminary  injunction  and,  after  hear- 
ing, the  preliminary  injunction  was  issued  on  June 
14th.  After  taking  testimony,  Judge  Trieber  rendered 
an  opinion  in  which  he  held  that  the  Company,  being 
engaged  in  interstate  commerce,  the  cpmbination  of 
the  defendants  was  in  violation  of  the  Sherman  Anti 
Trust  law.  The  Clayton  Act  under  Section  16,  he 
said,  gave  a  private  party  the  right  to  injunctive  re- 
lief, but  under  the  terms  of  Section  20  of  that  Act 


the  injunction  could  not  run  against  peaceful  strikes, 
picketing  or  boycotts  and  only  against  acts  which 
constituted  force,  threats  or  intimidation.  The 
opinion  says: 

'The  right  ol  a  business  to  receive  goods  and  sell 
them  is  as  much  a  property  right  as  the  ownership 
of  the  goods,  because  what  would  the  business  be 
worth  if  the  moxhant  is  prevented  from  either  re- 
ceiving goods  which  he  has  to  sell  and  which  he  is  to 
carry  on  the  business,  or  is  unable  to  deliver  the  goods 
when  they  are  sold?  *  ♦  ♦ 

^'The  evidence  clearly  establishes  that  means  have 
been  resorted  to  by  these  defendants  which  were  not 
peaceful  but  intended  to  intimidate,  by  threats  or  by 
force,  those  who  were  willing  to  purchase  goods  from 
the  plaintiff  Company,  and  those  who  were  willing 
to  continue  in  the  employ  of  the  company,  or 
who  were  willing  to  accept  employment,  the  latter 
being  those  who  were  willing  to  take  the  places  of 
those  who  went  on  a  strike.  The  evidence  on  the 
part  of  the  plaintiff  dearly  establishes  the  facts  of 
threats,  force  and  intimidation.  The  question  is  not 
so  much  whether  the  defendants  actually  resorted  to 
violence,  whether  they  actually  threatened,  whether 
they  actually  used  force,  but  did  they  act  in  such  a 
manner  as  to  lead  those  who  were  in  the  employ  of 
the  plaintiff  and  willing  to  work  for  it  and  to  take 
the  place  of  those  who  went  on  a  strike,  to  believe 
that  their  lives  were  endangered,  or  that  personal  in- 
juries would  be  inflicted  upon  tiiem.  It  is  a  fact  that 
if  a  highwayman  meets  a  man  and  points  a  pistol  at 
him  for  the  purpose  of  compelling  him  to  surrender 
what  he  has,  it  would  be  no  defense,  if  the  man  is 
brought  back  to  trial,  to  show  that  the  pistol  was 
unloaded,  or  that  it  was  absolutely  useless,  so  that 
no  harm  could  have  been  done.  It  Is  sufficient  if 
the  force  is  used  or  if  the  act  was  of  such  a  nature  as 
to  lead  the  person  attacked  to  believe  that  he  is 
in  imminent  danger  of  his  life." 

Counsel  for  the  Jewel  Tea  Company,  Mr,  Walter 
H.  Saunders  of  St.  Louis,  states  that  sympathetic 
strikes  of  expressmen  and  others  are  now  in  progress 
against  the  Jewel  Tea  Company  in  Chicago,  Detroit^ 
Cincinnati,  St.  Paul,  Minneapolis,  San  Francisco  and 
Oakland  and  probably  the  injunction  in  this  case 
will  be  sufficient  to  destroy  the  strikes  in  the  other 
cities.  The  use  of  force  by  unions  whose  members  are 
engaged  in  the  Transportation  Trades  invites  a  public 
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interest  which  disturbances  in  the  manufacturing 
trades  do  not  make  so  apparent.  The  private  em- 
ployer engaged  in  a  purely  private  business  who 
makes  it  his  business  to  maintain  an  open  shop  among 


his  drivers  is  doing  an  incalculable  service  in  forcing 
restraint  and  moderation  upon  the  activities  of  one 
of  the  most  powerful  and  militant  of  the  Transporta- 
tion Trades  Unions. 


The  Boycott  as  a  Weapon  of  the  Church 


Ginerich  vs.  Swartzentruber  and  6  others. — Court  of 
Common  Pleas,  Holmes  County,  Ohio,  No.  4330. 

Followers  of  Menno  Simon,  a  contemporary  of 
Martin  Luther,  seeking  a  home  where  they  flight  be 
free  to  practice  Menno's  religious  teachings  undis- 
turbed, migrated  to  America  towards  the  end  of  the 
seventeenth  century,  and  after  sojourning  in  Western 
Pennsylvania,  settled  in  Holmes  County,  Ohio,  in 
1811.  Their  priests  and  bishops  hold  complete  sway 
over  their  following  and  control  the  course  of  their 
daily  life  through  the  interpretation  of  their  religious 
tenets.  They  still  speak  low  German,  their  native 
tongue,  abide  by  themselves,  and  trade  mostly  with 
themselves.  When  any  member  of  the  faith  wanders 
into  ungodly  ways,  as  for  instance,  by  wearing  sus- 
penders— especially  if  they  have  rubber  in  them — by 
riding  in  an  automobile,  and  more  especially  by  en- 
gagfing  in  a  lawsuit,  he  is  subject  to  an  order  of 
"Miting"  which  is  in  fact  an  order  on  the  part  of 
the  Church  to  those  still  faithful  to  it  to  boycott 
the  unfaithful  one,  and  have  nothing  to  do  with  him 
unless  he  is  in  danger  of  his  life  through  illness  or 
starvation,  in  which  case  they  may  administer  to 
him. 

The  plaintiflF  in  this  action  displayed  so  much  inde- 
pendence of  thought  as  to  regard  it  as  proper  and 
not  ungodly  to  wear  suspenders,  to  ride  in  automo- 
biles and  otherwise  to  enjoy  a  few  of  the  most  modem 
conveniences  of  life.  In  search  of  freedom  he  left  one 
of  the  Mennonite  churches  and  joined  another  and 
then  left  that  and  with  some  other  members  formed 
a  third.  After  much  inquiry  and  investigation  by  the 
priests  and  bishops  his  case  was  regarded  as  hopeless 
and  a  "Miting"  order  was  issued  against  him.  His 
wife  and  his  daughter,  faithful  to  their  creed,  deserted 
his  home  and  table.  His  brother  was  the  only  one  of 
his  acquaintances  who  would  eat  with  him.  He  could 
not  procure  labor  to  help  him  plow  his  fields  or  har- 
vest his  crops,  and  he  was  compelled  to  look  after 
his  131  acres  by  himself,  except  when  his  brother 
could  help  him. 

He  stood  the  ostracism  for  eight  or  nine  years  and 
then  brought  action  against  the  bishops,  who  issued 


the  order,  praying  for  relief  by  injunction  and  for 
$10,000  damages. 

The  defendants  answered  in  the  quaint  fashion  of 
their  thought  setting  forth  their  faith  and  numerous 
citations  from  the  Bible,  but  in  no  way  denying  that 
they  had  been  and  were  conducting  a  successful  boy- 
cott of  the  plaintiff. 

The  Court  in  its  opinion  said: 

"Carxying  into  effect  the  church  doctrinal  views 
concerning  the  'shunning,'  the  avoidance  and  the  ad- 
monition not  to  keep  company,  to  the  extent  shown 
by  the  evidence  in  this  case  against  <me  who  does  not 
believe  in  such  dogmas,  and  who  in  the  free  exercise 
of  his  own  religious  liberty  has  properly  and  legally 
withdrawn  from  a  church  adhering  to  such  doctrines, 
constitutes  not  only  ^an  infringement  upon  tiie  plain- 
tiffs constitutional  religious  Hberty,  but  is  also  in 
violation  of  his  right  of  enjoyment  of  his  family  rela- 
tion, as  well  as  his  unrestricted  right  to  free  and  un- 
interrupted business  intercourse  naturally  incident  to 
the  particular  business.  *  *  * 

"What  right  is  more  sacred  than  that  a  man  shall 
not  have  his  right  to  fuU  enjoyment  of  the  natural 
intercoiu^e  with  his  wife,  his  children  and  his  brothers 
interfered  with  and  cut  off  by  such  fossilized  religious 
doctrines,  and  such  antiquated  literal  interpretation  of 
portions  of  the  Bible  which  make  it  compulsive  upon 
wife,  daughter  and  brother  to  literally  shun  tiie  hus- 
band, father  and  brother  because  some  strange  and 
peculiar  sect  composed  of  Low  Germans  397  years  ago 
do  thus  construe  portions  of  the  Bible  as  shown  by 
Art,  16  of  the  Amish  Confession  of  Faith.  Some  things 
become  more  precious  by  age,  but  such  crude  and  un- 
natural conceptions  as  disclosed  are  in  sharp  conflict 
with  modem  legal  civil  rights,  which  tend  to  infringe 
upon  inherent  family  and  business  life,  and  which  har- 
monizes better  with  the  views  of  his  Satanic  Majesty 
and  his  satellites  or  representatives  on  earth.  Of 
course  Courts  have  nothing  to  do  with  men's  religious 
views  however  antiquated,  except  when  such  acts  in- 
fringe civil  right;  all  we  need  to  state  is  that  no  refig- 
ious  views  can  be  the  means  of  infringing  civil  right. 
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"'Acts  done  in  the  name  of  religious  belief  or  under 
the  guise  of  religious  liberty  subversive  of  public  right 
and  morals,  or  of.  individual  civil  right,  may  be  cozi- 
troUed  and  prohibited  by  tiie  judiciary.  Evil  acts  dan- 
gerous to  public  and  individual  welfare,  though  sanc- 


tioned by  religious  concept  may  be  forbidden,  pun- 
ished or  prohibited/* 

Relief  by  injunction  was  granted,  but  the  Court  de- 
nied damages. 


Injunction  Agrainst  Foundry  Workers  in  Detroit 

aL — Circuit 


Atlas  Foundry  Company  v.  Colvin,  et 

Court  for  Wayne  County,  Michigan. 

The  plaintiff  is  engaged  in  the  foundry  business  in 
Detroit  Prior  to  October,  1917,  it  employed  only 
Union  molders  and  coremakers.  In  that  month  the 
plaintiff  discharged  a  Union  workman  and  upon  re- 
fusal to  reinstate  him,  the  Union  molders  and  core- 
makers  walked  out.  Since  then  the  plaintiff  has  run  an 
open  shop.  In  March  of  this  year  the  Molders*  Union 
sent  a  letter  to  the  plaintiff  stating  that  after  April  1, 
1919,  the  Union  "request  the  following  changes  to  be 
put  into  effect'*:  eight-hour  day,  80c  per  hour  mini- 
mum, time  and  a  half  for  overtime  and  double  time  for 
Sundays  and  holidays,  and  a  proportional  increase  for 
all  piece  work.  The  Atlas  Company  refused  to  recog- 
nize the  Union  or  pay  any  attention  to  its  demand  and 
on  April  4th  the  Union  men  then  employed  in  the  shop. 


without  any  notice  or  statement  of  grievance  walked 
out,  and  intimidated  a  large  number  of  non-union  men 
into  quitting  work  also. 

Picketing  accompanied  by  violence  and  intimidation 
occurred  around  the  plaintiff's  plant  thereafter.  Its 
workmen  were  followed,  knocked  down  in  the  streets, 
knocked  off  street  cars,  and  disturbed  and  annoyed  in 
their  homes. 

On  April  24th  an  injunction  was  secured  prohibiting 
the  use  of  threats,  intimidation,  force  or  violence 
against  the  plaintiff  or  its  employees  or  any  attempts 
to  disturb  the  relation  between  employer  and  em- 
ployee, also  prohibiting  picketing,  congregating  or 
loitering  around  the  premises  of  the  plaintiff  or  at 
other  places  with  intent  to  interfere  with  its  em- 
ployees, or  inducing  any  person  "by  means  of  labor  or 
similar  boycott"  not  to  do  business  with  the  Company. 


Injunction  Against  Foundry  Workers  in  Chicago 


American  Car  &  Foundry  Co.  vs.  Ed.  Koch,  and  others 

— Superior  Court,  Cook  County,  111.    No.  344432. 

The  American  Car  &  Foundry  Company  in  Chicago 
was  engaged  in  war  work,  operating  overtime.  In 
December  last  such  war  contracts  as  it  had  on  Its 
hands  were  cancelled  and  overtime  was  cut  out.  This 
lead  to  dissatisfaction  among  the  employees.  The 
Company  raised  wages  but  agitators  demanded  the 
scale  of  wages  adopted  by  the  machinists  and  polishers 
union  effective  May  1st.  This  scale  provides  for  a 
large  increase  which  many  firms  in  Chicago  have  felt 
unable  to  pay,  and  it  has  resulted  in  many  strikes. 
On  May  1st  a  delegation  claiming  to  represent  workers 
in  the  tool  department  of  the  Company  demanded  that 
this  scale  be  immediately  put  into  effect  and  when  the 
Company  refused  800  employees  in  the  tool  depart- 
ment struck.    The  Company  continued  to  operate  its 


car  shops  but  did  not  attempt  to  renew  operation  in 
the  tool  department  until  May  26th,  when  about  150 
workers  entered  the  Company's  employment  in  the 
tool  department.  Thereupon  the  plant  was  picketed 
by  about  200  persons  who  seemed  imbued  with  the 
notion  that  they  could  run  wild  and  prevent  the  Com- 
pany from  operating.  Crowds  numbering  about  1000 
persons  blocked  the  street  in  front  of  the  Company 
mornings  and  nights.  Women  and  children  partici- 
pated in  the  disorder,  employees  were  threatened, 
stopped,  followed,  assaulted,  beaten,  kicked  stabbed 
and  stoned. 

On  June  2nd  the  Company  secured  an  injunction 
against  the  ^picketing  and  rioting,  the  provisions  of 
which  are  broad  in  accordance  with  the  Illinois  Law, 
and  since  then  the  situation  has  been  quiet  and  the 
Company  has  been  able  to  make  good  progress. 
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Two  Million  Dollar  Damage  Claim  Against  the  Pittsburg 

Street  Railway  Employees 


A.  E.  Anderson  fcM:  Himself  and  Others^  vs.  The 
Amalgamated  Associadon  of  Street  and  Electric 
Railway  Employees,  Pittsburgh  Railway  Com- 
pany and  Others. — Court  of  Common  Pleas  for 
"Xllegheny  County,  Pa.,  No.  1786. 

This  is  an  action  for  damages  brought  by  Mr.  A.  E. 
Anderson,  an  attorney  of  Pittsburgh,  Pa.,  for  himself 
and  all  other  persons  who  choose  to  come  in  and  file 
a  claim  for  special  damage  caused  by  a  strike  of  the 
employees  of  the  Pittsburgh  Railways  Company  which 
controls  the  street  railways  of  Pittsburgh  and  its  vi- 
cinity supplying  traffic  facilities  to  about  three  mil- 
lion persons.  The  officers  of  the  Employees'  Union 
made  a  demand  upon  the  Railways  Company  for  a 
wage  increase  of  12c  per  hour  for  carmen  (motormen 
and  conductors)  to  take  effect  May  1,  1919.  The 
Company  has  been  in  the  hands  of  receivers  for 
some  time.  The  receivers  denied  the  increase  on  the 
ground  that  the  money  to  pay  such  increase  was  not 
available.  They  oflfered  to  submit  the  controversy 
to  the  War  Labor  Board,  but  would  not  ag^ee  to  be 
bound  by  the  decision  of  the  board  because  in  their 
capacity  as  receivers  they  were  not  able  to  increase 
the  fares  and  they  feared  that  the  obligation  to  pay 
a  higher  rate,  if  assumed,  would  be  a  personal  one. 
At  the  suggestion  of  the  union  leaders  they  petitioned 
the  court  for  permission  to  be  bound  by  the  decision  of 
the  War  Labor  Board  with  a  right  to  increase  fares 
in  case  that  should  become  necessary  to  meet  the 
terms  of  the  award.  The  court  on  the  same  day 
refused  the  petition,  but  recommended  that  they  go 
before  the  board  and  report  back  to  the  court  the 
award  of  the  board  in  the  event  that  it  would  be  neces- 
sary to  increase  fares  in  order  to  meet  the  award,  and 
that  the  court  would  then  give  the  receivers  further 
instructions.  The  receivers  thereupon  notified  the 
union  officers  that  they  were  ready  to  make  arrange- 
ments for  the  submission  of  the  case  to  the  Board. 
The  union  leaders  did  not  reply  thereto.  On  the  same 
day,  May  14th,  they  held  a  meeting  and  at  9  o'clock 
P.  M.,  issued  a  strike  order  stopping  the  running  of  all 
cars  at  midnight  of  that  night. 

The  strike  lasted  four  days  and  at  6  P.  M.  on  May 


18th,  the  cars  began  to  run  again.  Nothing  was 
granted  to  the  strikers  and  the  dispute  over  wages 
was  taken  up  just  where  negotiations  were  broken  ofiE 
by  the  strike. 

Ten  hundred  twenty-three  cars  were  put  out  of 
operation  for  four  days  and  persons  were  compelled  to 
travel  on  the  railroad  or  on  jitneys,  busses  and  trucks 
at  increased  cost.  Thousands  of  persons  were  unable 
to  reach  their  work  at  all  and  lost  their  pay  therefrom. 
On  the  morning  of  the  first  day  of  the  strike  which 
came  without  any  warning,  there  was  a  very  heavy 
rain  adding  to  the  annoyance  and  inconvenience  of  the 
people. 

The  complaint  estimated  the  damages  to  the  people 
of  Pittsburgh  at  about  $2,035,000.  Included  therein  is 
some  $60,000  in  wages  lost  to  motormen  and  conduc- 
tors who  were  ordered  out  upon  the  strike  and  who 
went  out  only  because  they  were  more  afraid  of  their 
Union  Leaders  than  of  their  employers  and  were 
little  thoughtful  of  their  obligation  to  the  public. 

The  bill  of  complaint  prays  that  if  the  Couiiris  satis- 
fied that  any  of  the  conductors  or  motormen  went  out 
because  of  such  fear,  that  they  be  relieved  from  dam- 
ages, and  that  they  be  allowed  to  participate  in  the  re- 
covery. 

This  complaint  was  filed  the  10th  of  June  and  the 
defendants  must  appear  and  answer  on  the  10th  of 
July.  We  shall  keep  in  close  touch  with  this  case. 
Labor  in  its  journals  and  publicationS^has  had  much  to 
say  about  the  "brotherhood  of  man,"  "the  social  obli- 
gation" and  the  responsibility  of  men  in  positions  of 
power  and  control  for  the  welfare  of  those  who  may  in 
any  way  be  dependent  upon  them.  This  strike  is  one 
of  several  that  the  country  has  lately  suffered  which 
shows  in  clear  and  unmistakable  lines  the  utter  selfish- 
ness of  some  workmen.  That  a  body  of  men  holding 
complete  control  over  the  cheap  and  regular  trans- 
portation of  a  big  industrial  city  should  quit  work, 
without  notice  or  warning,  while  yet  there  is  a  forum 
in  which  they  can  make  their  demands  heard  and  be- 
fore which  they  can  expect  sympathy,  stands  as  an  act 
of  inexcusable  selfishness. 
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For  a  National  Industrial  Conference 


The  following  Joint  Resolutions  (H.  J.  Res.  121 
and  S.  J.  Res.  57)  were  introduced  in  the  House  on 
June  17th  by  Mr.  Kelly  of  Pennsylvania  and  in  the 
Senate  by  Mr.  Poindexter  of  Pennsylvania,  and  re- 
ferred to  the  Committee  on  Labor. 

''Whereas  it  is  highly  important  in  the  readjustment 
of  industry  and  occupation  at  tlie  close  of  the  war 
that  the  moat  complete  information  and  most 
thorough  understanding  of  the  problems  involved, 
and  of  the  conditions  and  circumstances  to  be 
dealt  with,  should  be  at  the  disposal  of  employers 
and  employees,  and  of  the  Government;  and 

''Whereat  such  information  and  mutual  understand* 
ing  will  tend  toward  amelioration  of  differences 
between  capital  and  labor,  and  friendly  solution  of 
social  and  economic  problems,  and  a  general  im-* 
provement  of  conditions  of  labor,  and  removal  of 
inequalities  and  injustice,  and  at  the  same  time 
will  tend  to  prcHnote  the  efiBciency  of  the  Nation: 
Therefore  be  it  RESOLVED  by  the  Seilate  and 
House  of  Keprssentatives  of  the  United  States  of 
America  in  Congress  assembled,  that  the  Presi- 
dent of  tbs  United  States  be,  and  he  is  hereby, 
authorised  and  directed  to  call  a  national  confer^ 
snce  to  meet  at  such  a  point  as  may  be  designated 
by  him  at  an  early  date  to  be  named  by  him,  to 
be  composed  of  the  following-named  persons,  the 
same  being  among  the  most  prominent  represen- 
tatives both  of  employers  and  of  employees,  of 
capital  and  labor:  £.  H.  Gary,  William  H.  John- 
ston, Frank  P.  Walsh,  diaries  B.  Hughes,  A.  B. 
Garretsmi,  William  K.  VanderbUt,  Franklin  K. 
Lane  WUUam  B.  Wilson,  John  D.  Rockefeller, 
Samuel  Gompers,  Daniel  Guggenheim,  Charles  H. 
Moyer,  J.  P.  Morgan,  Andrew  Furuseth,  F.  S. 
Peabody,  Frank  J.  Hayes,  J.  Ogden  Armour,  J. 
Fitzpatrick,  E.  L.  Stotesbury,  W.  D.  Mahon,  and 
such  other  persons  as  the  President  may  name, 
equally  divided  among  leading  representatives  of 
labor  and  capital. 


It  riiall  be  the  duty  of  said  conference  to  consider, 
with  a  view  of  the  permanent  solution  of  the  same, 
such  problems  as  may  be  presented  to  it  relating 
to  permanent  relations  of  capital,  of  labor,  of  in- 
dustrial management,  of  adjustment  of  wages,  of 
setUement  of  industrial  disputes,  of  promoting  im- 
proved conditions  and  greater  industrial  efficiency 
as  a  nation;  to  adopt  resolutions  'wbkb,  when  ap- 
proved by  the  majority  of  the  conference  composed 
of  representatives  of  capital  and  of  labor,  shall 
serve  as  recommendations  to  employers  and  em- 
ployees for  the  government  of  their  relations 
with  each  other;  and  said  conference,  shall  con- 
sider the  question  of  State  and  National  legblation 
which  may  be  practicable  and  feasible  looking  to- 
ward the  (beneficial  conduct  of  the  Nation's  indus- 
tries and  the  promotion  of  the  welfai^  of  all  its 
citizens.'' 

This  resolution  may  or  may  not  pass  but  such  a 
joint  conference  is  in  the  air  and  will  likely  come  to 
pass  in  one  form  or  another.  The  interests  of  labor 
will  not  be  unprepared.  The  interests  of  employers 
and  managers  may  not  be  so  well  prepared.  The 
problem  to  be  discussed  is  the  problem  of  the  human 
relations  in  the  factory  between  the  worker  and  his 
immediate  boss  or  the  conditions  of  wages  and  hours 
which  circumstances  will  now  permit  in  any  particular 
trade. 

The  eminent  jurists  named  in  the  bill  are  able  men 
but  are  they  those  with  the  intimate  knowledge  of 
the  facts  and  conditions  involved?  They  may  enun- 
ciate great  principles  but  will  the  principles  be  related 
to  the  facts  which  concern  us?  Congress  has  fallen 
into  the  error  of  believing  that  the  issue  is  between 
those  who  control  investments  and  their  attorneys 
and  the  workers,  and  not  between  those  who  actually 
direct  the  work  of  manufacture  and  transportation, 
and  those  who  labor. 


Measures  for  the  Better  Protection  of  the  Federal  Government 


Mr.  King  of  Utah  has  introduced  the  following  bill 
(S.  1720)  in  the  Senate: 

^To  declare  unlawful  associations  purposing  by  phy- 
sical force,  violence,  or  injury  to  bring  about  any  gov- 


ernmental, social,  industrial,  or  economic  change  in  the 
United  States,  and  prescribing  piuiishment  for  persons 
engaged  in  the  activities  of  such  associations,  and  for 
other  purposes. 
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"BE  IT  ENACTED  BY  THE  SENATE  AND 
HOUSE  OF  REPRESENTATIVES  OF  THE  UNI- 
TED STATES  OF  AMERICA  IN  CONGRESS  AS- 
SEMBLED, That  any  association,  organization,  so- 
ciety, or  corporation,  one  of  whose  purposes  or  pro- 
fessed purposes  is  to  bring  about  any  governmental, 
social,  industrial,  or  economic  change  within  the  Uni- 
ted States  by  the  use,  without  authority  of  law,  of 
physical  force,  violence,  or  physical  injury  to  person 
or  property,  or  by  threats  of  such  injury,  or  which 
teaches,  advocates  advises,  or  defends  the  use,  without 
authority  of  law  of  ph3rsical  force,  vic^ence  or  physical 
injury  to  person  or  property,  or  threats  of  such  injury, 
to  accomplish  such  change,  and  which  shall  by  any 
such  means  prosecute  or  pursue  such  purpose  or  pro- 
fessed purpose,  or  shall  so  teach,  advocate,  advise,  or 
defend,  is  hereby  declared  to  be  an  unlawful  associa- 
tion. 

*'Sec.  2.  That  any  person  who  shall  act  or  profess  to 
act  as  an  ofiBcer  of  any  such  unlawful  association,  or 
who  shall  speak,  write,  or  publish,  as  the  representa- 
tive or  professed  representative  of  any  such  unlawful 
association,  or  knowing  the  purpose  of  such  associa- 
tion shall  become  or  continue  to  be  a  member  thereof, 
or  contribute  anything  as  dues  or  otherwise  to  it  or  to 
anyone  for  it,  shall  be  punished  by  imprisonment  for 
not  more  than  ten  years  or  by  fine  of  not  more  than 
$5,000,  or  by  both  such  fine  and  imprisonment. 

*'Sec.  3.  That  any  person  who  knowingly  prints, 
publishes,  edits,  issues,  circulates,  sells,  or  offers  for 
sale  or  distributes  any  book,  pamphlet,  picture,  paper, 
circular  card,  letter,  writing,  print,  publication,  or 
document  of  any  kind  in  which  is  taught,  advocated, 
advised  or  defended,  or  who  shall  in  any  manner  teach, 
advocate,  advise,  or  defend  the  use,-  without  authority 
of  law,  of  physical  force,  violence  or  physical  injury, 
to  person  or  property,  or  threats  of  such  injury,  as  a 
means  of  accomplishing  any  governmental,  social,  in- 
dustrial, or  economic  change  within  the  United  States, 
shall  be  punished  by  imprisonment  for  not  more  than 
ten  years  or  by  a  fine  of  not  more  than  $5,000,  or  by 
both  such  fine  and  imprisonment. 

''Sec.  4.  That  any  owner,  agent,  or  superintendent  of 
any  building,  room,  premises,  or  place  who  knowingly 
permits  therein  any  meeting  of  any  such  unlawful  as- 
sociation, or  of  any  subsidiary  or  branch  thereof,  or, 
during  any  war  in  which  the  United  States  may  be  en- 
gaged,  any  assemblage  of  persons  who  teach,  advocate, 
advise,  or  defend  the  use,  without  authority  of  law,  of 
physical  force,  violence,  or  pyhsical  injury  to  person  or 


property,  or  threats  of  such  injury  as  a  means  of  ac- 
complishing any  governmental,  social,  industrial,  or 
economic  change  within  the  United  States,  shall  be 
punished  by  imprisonment  for  not  more  than  one  year 
or  by  a  fine  of  not  more  than  $500,  or  by  both  such 
fine  and  imprisonment." 

Mr.  Aswell  of  Louisiana  has  introduced  the  follow- 
ing bill  (H.  R.  5643)  in  the  House: 

*'To  punish  aliens  in  the  United  States  of  America 
for  conspiracy  against  the  Government,  and  for  other 
purposes. 

"BE  IT  ENACTED  BY  THE  SENATE  AND 
HOUSE  OF  REPRESENTATIVES  OF  THE  UNI- 
TED STATES  OF  AMERICA  IN  CONGRESS  AS- 
SEMBLED, That  any  person  within  the  United 
States  of  America,  or  in  any  Territory  or  place  within 
the  jurisdiction  of  the  said  United  States,  not  at  the 
time  a  citizen  of  the  said  United  States  of  America, 
who  shall  in  public  speech  or  in  print  or  writing,  or  in 
secret  meeting  or  private  speech  advise  or  counsel  or 
attempt  to  persuade  any  person  or  persons  in  the  Uni- 
ted States  of  America  to  change  the  present  form  of 
government  of  the  United  States,  or  do  any  act  in  aid 
of  such  change,  or  who  shall  publicly  or  privately,  by 
writing  or  speech,  denounce  the  Constitution  of  the 
United  States  or  the  laws  passed  in  pursuance  thereof, 
or  shall  in  such  manner  denounce  the  flag  of  the  Uni- 
ted States,  or  shall  advise  or  counsel  disrespect  or  con- 
tempt of  the  same,  or  shall  himsdf  or  herself  express 
contempt  or  disrespect  of  said  Constitution,  laws,  or 
flag,  or  who  shall  counsel,  advise,  or  advocate  any  doc- 
trine or  plan  of  action  calculated  or  designed  to  breed 
discontent  among  any  of  the  citizens  of  the  United 
States  with  their  form  of  government,  or  shall  advo- 
cate any  form  of  opposition  to  the  enforcement  of  the 
laws  of  the  United  States,  shall  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof,  before  the  district 
court  of  the  United  States  for  the  district  in  which  said 
crime  was  committed,  or  in  any  such  district  court 
within  the  jurisdiction  of  which  printed  or  written 
matter  constituting  the  crime  above  set  forth  is  pub- 
lished or  circulated,  shall  be  at  once  by  decree  of  the 
court  deported  from  the  United  States  and  its  posses- 
sions to  the  country  of  which  he  or  she  was  last  a  cit- 
izen or  to  the  country  of  his  or  her  nativity,  In  the  dis- 
cretion of  the  court.  The  court  shall,  in  its  judgment, 
on  conviction  of  the  accused  adjudge  him  or  her 
guilty  of  a  felony  and  sentence  the  convict  to  imprison- 
ment at  hard  labor  in  a  penitentiary  of  the  United 
States  from  five  to  twenty  years,  in  the  discretion  of 
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the  Court.  Said  Bentence  of  imprisonment  shall  begin 
to  take  effect  on  the  apprehension  of  the  departed  per- 
son on  his  or  her  return  to  the  United  States  or  any 
possession  thereof.'' 

These  measures  have  been  referred  to  the  Commit- 
tees on  Judiciary  in  the  Senate  and  House  respectively. 
Some  such  measure  as  this  is  emphatically  needed.  It 
will  perhaps  servig  no  good  purpose  to  put  in  jail  every 
orator  of  revolution  or  every  whispering  fanatic  of 
anarchy.  The  persecution  of  individuals  acting  indi- 
vidually for  the  topression  of  their  opinions  is  invar- 


iably an  occasion  for  sentimental  outbursts  of  sym- 
pathy which  tend  to  advertise  those  opinions  simul- 
taneously with  an  appeal  to  the  emotions. 

But  when  men  organize  to  advance  doctrines  which, 
if  acted  upon,  would  be  inconsistent  with  our  present 
form  and  principle  of  Government  there  exists  a  con- 
certed attempt  at  revolution.  Should  the  Government 
wait  until  its  life  is  in  immediate  peril  before  it  acts? 
Can  we  fail  to  support  a  measure  now  which  will 
enable  the  Government  to  handle  these  matters  by  civil 
process  rather  than  by  a  call  to  the  Colors? 


Labor  Program  Accepted  by  the  Peace  Conference 


In  the  June  issue  we  gave  a  digest  of  the  labor  pro- 
gram of  the  Peace  Conference.  Upon  reading  the  labor 
provisions  in  a  published  copy  of  the  Peace  Treaty 
we  find  only  one  further  item  to  command  interest. 
It  is  provided  in  Article  405  that  "In  the  case  of  a 
federal  state  the  power  of  which  to  enter  into  conven- 
tions on  labor  matters  is  subject  to  limitations,  it  shal^ 
be  in  the  discretion  of  that  Government  to  treat  a 
draft  convention  to  which  such  limitations  apply  as  a 
recommendation  only,  and  the  provisions  of  this  article 
with  respect  to  recommendations  shall  apply  in  such 
case.*' 

This  provision  was  undoubtedly  put  in  for  the  pro- 
tection of  our  Federal  Government  because  of  its  in- 
ability to  coerce  the  states,  and  it  would  seem  to  leave 
it  free  to  act  or  not  to  act  within  its  own  scope  of 
authority  upon  any  draft  convention  because  it  will 
be  difficult  if  not  impossible  to  urge  that  the  Federal 
Government  is  not  the  sole  judge  of  its  powers. 

The  debate  which  is  now  taking  place  in  the  United 
States  Senate  will  determine  to  a  large  degree  the 
attitude  which  our  Government  will  take  toward  the 
League  of  Nations  if  it  is  finally  accepted.  The  dis- 
cussion will  do  much  to  determine  what  sort  of  ques- 


tions are  to  be  regarded  as  final  when  they  have  the 
sanction  of  the  League  and  what  are  still  to  be  re- 
garded as  debatable.  And  until  the  cloud  of  argument 
has  rolled  away  we  cannot  construct  any  progratij 
upon  any  hypothesis  involving  the  League  of  Nations. 

The  New  York  Times  on  June  17th  in  reporting  the 
activities  of  the  Federation  of  Labor's  Convention  com- 
ments on  the  appearance  of  the  word  merely  as  qual- 
ifying the  fundamental  dogmatism  of  Mr.  Gompers 
that  labor  is  not  a  commodity  or  article  of  commerce. 
It  says : 

''While  Mr.  Gompers  wad  on  the  ocean  the  word 
'merely'  was  prefaced  to  the  clause,  giving  it  a  mean- 
ing directly  contrary,  it  is  contended,  to  the  original 
intention.  It  is  expected  that  Mr.  Gompers,  who 
favors  adc^tion  of  the  resoluticm  on  the  League  and  on 
the  labor  covenant,  will  have  something  to  say  cm  how 
the  word  'merely*  was  added.'' 

It  may  now  be  safely  stated  that  the  fundamental 
rules  laid  down  by  the  Peace  Conference,  to  the  eflFect 
that  labor  is  not  merely  a  commodity  and  that  work- 
men and  employers  may  unite  in  lawful  organizations, 
are  only  a  reaffirmation  of  the  principles  laid  down  by 
the  United  States  Supreme  Court. 


Wisconsin,  a  Political  Laboratory 


The  legislature  of  Wisconsin  has  been  tinkering 
with  the  principles  of  representative  government  and 
personal  liberty  for  a  period  of  years  and  things  are 
not  right  yet.  The  full  quota  of  up-to-date  theories 
of  reform  by  legislation  in  the  field  of  industrial  con- 
troversy have  made  their  appearance  in  the  present  ses- 
sion of  the  Wisconsin  legislature.  This  quota  in- 
cludes : 


1.  A  bill  to  exclude  collective  agreements  between 
associations  of  producers  of  agricultural  products  and 
associations  of  employees  from  the  operation  of  the 
Anti-Trust  Law,  "when  such  bargaining  is  actually 
and  expressly  done  for  the  individual  benefit  of  the 
separate  members  of  each  such  association  making 
such  collective  bargain." 
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2.  A  bill  declaring  that  labor  unions  shall  not  be 
construed  to  be  combinations  in  restraint  of  trade ;  in- 
viting the  organization  of  unions ;  declaring  that  "the 
labor  of  a  human  being  is  not  a  commodity  or  article 
of  commerce" ;  and  providing  that  no  injunction  shall 
issue  in  a  labor  dispute  except  to  prevent  irreparable 
destruction  to  property,  in  the  good  old  times  of  the 
Anti-Injunction  Law  as  drawn  by  the  American  Fed- 
eration of  Labor.  But  it  does  not  declare  that  the 
right  to  labor  is  not  a  property  right.  When  last  heard 
from  this  bill  had  passed  the  Assembly,  65  to  4,  and 
was  moving  rapidly  through  the  Senate. 

3.  A  "civil  rights"  bill,  seeking  to  place  the  freedom 
of  speech  and  assemblage  on  the  same  basis  in  time 
of  war  as  in  time  of  peace,  endorsing  union  organiza- 
tions; providing  a  penalty  for  discrimination  against 
an  employee  because  he  is  a  member  of  the  union; 
and  making  the  jury  the  judge  of  both  the  law  and 
the  facts  in  all  cases,  civil  or  criminal,  for  violation  of 
the  act.  This  measure  was  indefinitely  postponed  by 
the  Assembly  voting  62  to  22. 

4.  Providing  for  an  eight-hour  day  in  all  work  on 
government  contracts.  This  measure  was  making 
smooth  progress  when  last  reported  on. 

5.  A  measure  to  exclude  from  the  operation  of  the 
Anti-Trust  Law  all  labor  unions  and  all  combinations 
of  producers  of  agricultural,  dairy  and  live  stock  prod- 
ucts.  This  passed  the  Assembly  74  to  12. 

6.  A  measure  making  it  a  misdemeanor  to  employ 
any  female  more  than  eight  hours  in  any  one  day  or 
forty-eight  hours  in  any  one  week  except  on  a  farm 
where  two  hours  more  a  day  is  permitted  on  work 
"unavoidably  and  necessarily  incidental  to  farm  man- 
agement." 

7.  A  bill  making  it  a  misdemeanor  to  employ  any 
person  more  than  eight  hours  a  day  in  any  industry 
unless  he  be  paid  time  and  a  half  for  overtime,  ex- 
cepting firemen,  policemen,  farm  laborers,  labor  on 
highways  outside  of  cities,  and  employes  in  canneries 
or  logging  operations. 

8.  A  measure  has  passed  into  law  providing  that 
parties  may  submit  to  one  or  three  arbitrators  any 
controversy  which  might  be  the  subject  of  a  civil  suit. 
The  arbitrators  may  refer  any  question  of  law  to  a 
court  of  competent  jurisdiction  and  the  court's  de- 
cision is  binding.    The  arbitrators  have  all  the  powers 


of  the  court  to  compel  production  of  evidence.  A 
judgment  may  be  entered  upon  the  award  in  a  court 
of  competent  jurisdiction  or  the  court  agreed  upon 
in  the  agreement  of  submission.  The  award  must  find 
the  facts  and  leave  the  questions  of  law  open  to  the 

court. 

« 

In  effect  this  law  is  a  compromise  between  a  trial 
by  jury  and  a  trial  by  judge. 

9.  A  bill  to  create  a  board  of  conciliation  consisting 
of  three  members,  one  a  skilled  employee,  one  an  em- 
ployer and  one  who  "shall  have  a  general  knowledge 
of  manufacturing  and  labor  conditions,"  to  be  appoint- 
ed, one  each  year  for  a  term  of  three  years  by  the 
Governor  with  the  advice  and  consent  of  the  Senate. 
When  a  dispute  as  to  wages  shall  arise  in  a  concern 
employing  over  twenty-five  workers,  at  the  request 
of  the  employer  or  more  than  half  of  the  employees, 
this  board  shall  examine  into  the  matter  and  report 
their  findings,  which  shall  be  made  public.  The  board 
has  adequate  power  to  produce  testimony.  If  the 
dispute  shall  occur  in  a  public  service  corporation  over 
wages  or  conditions  of  labor,  the  board  shall  investi- 
gate and  report  their  findings  to  the  state  railway  com- 
mission, which  must  promptly  investigate.  The  com- 
mission has  power  to  modify  the  findings  of  the  board. 
It  shall  determine  whether  the  rates  allowed  on  the 
public  service  permit  any  increase  found  to  be  just, 
leaving  a  fair  return  on  the  capital  invested,  and  if  not, 
it  shall  fix  and  order  rates  sufficient  to  allow  the  in- 
crease. 

This  measure  seeks  to  procure  a  fair  hearing  and 
a  determination  which  by  reason  of  its  origin  will 
secure  public  approval  and  moral  support.  It  has  pro- 
gressed smoothly  through  the  Senate. 

10.  A  measure  for  the  creation  of  a  state  labor  board 
of  eight  persons,  four  of  whom  are  representatives  of 
labor  and  four  of  whom  are  representatives  of  em- 
ployers, with  very  wide  powers  to  investigate,  report 
on  and  attempt  to  alleviate  labor  conditions.  One  of 
its  powers  is  to  assist  upon  request  in  organizing  em- 
ployees and  employers. 

The  distinctive  trend  of  most  of  this  legislation  it 
to  strengthen  the  position  of  the  labor  union  in  the 
social  and  industrial  life  of  the  state  and  at  the  same 
time  to  provide  that  it  shall  not  be  amenable  to  the 
law. 
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The  British  Goal  Commission 


Mr.  Arthur  Gleason  in  an  article  in  the  Survey  for 
May  31,  1919,  describing  some  of  the  hearings  be- 
fore the  British  G>al  G>mmission,  summarizes  the  re- 
sults of  its  findings  as  follows : 

"1.  An  Easter  egg  present  of  $35,000,000  in  back 
pay. 

"2.  'Seven  hours'  of  work  underground. 

"3.  Six  hours  in  1921  'probably.'  ('Probably'  is 
the  official  word  in  the  report.) 

"4.  The  distribution  of  an  additional  sum  of  $150,- 
000,000  as  wages  among  the  colliery  workers  (2  shill- 
ing a  day). 

"5.  Voice  in  management. 


"6.  Condemnation  of  'the  present  system  of  owner- 
ship and  working.' 

"7.  Recommendation  of  a  penny  collected  on  each 
ton  of  coal  to  be  applied  to  housing.  That  means 
$5,000,000  a  year  for  housing. 

"8.  Raises  the  standard  of  living,  shortens  the  hours 
of  work,  and  converts  into  responsible  public  servants 
1,100,000  men  and  youths  employed  in  3,300  mines 
(comprising  with  their  families  between  four  and  five 
million  persons— one-ninth  of  Great  Britain). 

"9.  A  continuing  executive  organ  of  government — 
with  half  the  membership  miners  and  their  represen- 
tatives— ^to  consider  nationalization,  to  install  joint 
control,  and  to  devise  improvements." 


United  States  Supreme  Court  Upholds  Arizona  Law  Making  Employers 

In  So-called  Hazardous  Occupations  Liable  in  Damages 

For  All  Accidents  Without  Fault. 


The  Arizona  Copper  Co.,  Ltd.  against  Hammer  and 
four  other  cases  (— U.  S.— Nos.  20,  21,  232,  and 
334,  Oct.  Term,  1918,  decided  June  9th,  1919.) 

The  Constitution  of  Arizona  in  Article  XVIII  pro- 
vides in  section  7,  that  the  legislature  shall  enact  an 
Employers'  Liability  Law  to  provide  that  employers 
in  hazardous  occupations  shall  be  liable  for  the  death 
or  injury  of  an  employee  in  all  cases  where  the  accident 
is  not  the  result  of  die  employee's  negligence;  in  sec- 
tion 4  thereof,  that  the  fellow  servant  doctrine  as  a 
defense  in  actions  for  personal  injuries  by  employees 
is  forever  abrogated;  in  section  5,  that  the  defense 
of  contributory  negligence  and  assumption  of  risk  are 
questions  of  fact  to  be  left  to  the  jury;  in  section  6, 
that  the  right  of  action  for  damages  for  injuries  shall 
never  be  abrogated  or  the  amount  recoverable  limited 
by  statute;  and  section  8,  that  the  legislature  shall 
enact  a  Workmen's  Compulsory  Compensation  Law 
to  cover  all  accidents  in  especially  dangerous  occupa- 
tions resulting  from  "a  necessary  risk  or  danger"  of 
employment  in  such  occupations  or  the  failure  of  the 
employer  to  use  due  care,  providing,  however,  that  the 
employee  may  elect  to  accept  the  compensation  or  sue 
for  damages. 

The  Arizona  Legislature  proceeded  under  this  man- 
date to  enact  an  Employers'  Liability  Law  giving  a 
right  of  action  for  damages  in  all  cases  in  factories 
where  there  is  moving  machinery,  on  elevators  and  all 


railways,  on  all  electrical  wiring,  on  all  scaffolding 
over  twenty  feet  high,  and  some  other  more  perilous 
occupations  all  declared  to  be  hazardous,  and  in  the 
event  of  death  made  the  action  maintainable  not  only 
for  the  benefit  of  the  deceased's  dependents,  but  for  his 
next  of  kin  however  distant,  or  failing  next  of  kin  for 
the  benefit  of  his  estate. 

The  law  strips  the  employer  of  all  defenses  except 
in  case  of  negligence  on  the  part  of  the  employee  with- 
out in  any  way  limiting  his  liability  and  without  pro- 
viding how  he  may  insure  against  loss  as  in  compensa- 
tion laws,  and  placing  him  squarely  at  the  mercy  of 
the  jury.  This  is  as  true  of  the  individual  who  works 
in  his  own  shop  as  of  the  corporation. 

The  law  was  sustained  by  a  vote  of  five  to  four  in 
the  United  States  Supreme  Court.  The  attack  against 
it  was  made  on  the  ground  that  it  was  a  violation  of 
the  due  process  of  law  clause  of  the  Fourteenth  Amend- 
ment. It  was  urged  that  the  law  abolished  common 
law  defenses  and  gave  the  employer  nothing  in  return. 
To  this  the  Court,  by  Mr.  Justice  Pitney,  said :  **That 
no  person  has  a  vested  right  entitling  him  to  have  this 
any  more  than  other  rules  of  law  remain  unchanged 
for  his  benefit."  But  the  fact  that  in  maintaining  the 
right  to  pass  upon  the  constitutionality  of  legislation 
the  law  holds  that  there  are  rules  of  law  which  may 
not  be  changed  except  by  constitutional  amendment 
and  whether  this  was  such  a  law  or  not  was  the  ques- 
tion involved.    It  was  pointed  out  in  argument  that 
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the  reasoning  employed  by  the  Court  in  the  previous 
cases  upholding  the  New  York  and  the  Oregon  Work- 
men's Compensation  Act  was  conclusive  against  any 
reasoning  which  could  be  employed  to  uphold  the 
Arizona  Employers'  Liability  Law,  but  the  Court 
swept  that  aside  with  the  following  remarks : 

''There  is  no  question  here  of  punishing  one  who  is 
without  fault.  That,  we  may  concede,  would  be  con- 
trary to  natural  justice.  But,  as  we  have  seen,  the 
statute  limits  the  recovery  strictly  to  compensatory 
damages.  And  there  is  no  discrimination  between 
employer  and  employee  except  such  as  necessarily 
arises  from  their  different  relation  to  the  common 
undertaking.  Both  are  essential  to  it,  the  one  to 
furnish  capital,  organization,  and  guidance,  the  other 
to  perfoim  the  manual  work;  both  foresee  that  the 
occupation  is  of  such  a  nature,  and  its  conditions  such, 
that  sooner  or  later  some  of  the  workmen  will  be 
physically  injured  or  maimed,  occasionally  one  killed, 
without  particular  fault  on  anybody's  part.  (See  243 
U.  S.  203.)  The  statute  requires  that  compensation 
shall  be  paid  to  the  injured  workman  or  his  depend- 
ents, because  it  is  upon  them  that  the  first  brunt  of 
the  loss  falls ;  and  that  it  shall  be  paid  by  the  employer, 
because  he  takes  the  gross  receipts  of  the  common 
enterprise,  and  by  reason  of  his  position  of  control  can 
make  such  adjustments  as  ought  to  be  and  practically 
can  be  made,  in  the  way  of  reducing  wages  and  in- 
creasing the  selling  price  of  the  product,  in  order  to 
allow  for  the  statutory  liability.  There  could  be  no 
more  rational  basis  for  a  discrimination;  and  it  is  clear 
that  in  this  there  is  no  denial  of  the  'equal  protection 
of  the  laws'.  ♦  ♦  ♦  * 

"In  view  of  the  subject  matter,  and  of  the  public 
interest  involved,  we  cannot  assent  to  the  proposition 
that  the  rights  of  life,  liberty  and  property  guaranteed 
by  the  Foureenth  Amendment  prevent  the  States  from 
modifying  that  rule  of  the  common  law  which  requires 
or  permits  the  workingman  to  take  the  chance  in  such 
a  lottery." 

Concerning  the  objection  that  the  law  discriminated 
against  employers  in  favor  of  employees,  the  Court 
said: 

"We  cannot,  however,  regard  this  statute  as  any- 
thing else  than  a  substitute  for  the  law  as  it  previously 
stood;  whether  it  be  a  proper  substitute  was  for  the 
people  of  the  State  of  Arizona  to  determine;  but  we 
find  no  ground  for  declaring  that  they  have  acted  so 
arbitrarily,  unreasonably,  and  unjustly  as  to  render 
their  action  void.  They  have  resolved  that  the  conse- 
quences of  a  personal  injury  to  an  employee  attrib- 
utable to  the  inherent  dangers  of  the  occupation  shall 
be  assumed,  not  wholly  by  the  particular  employee 


upon  whom  the  personal  injury  happens  to  faU,  but, 
to  the  extent  of  a  compensation  in  money  awarded  in 
a  judicial  tribimal  according  to  the  ordinary  processes 
of  law,  shall  be  assumed  by  the  employer;  leaving 
the  latter  to  charge  it  up,  so  far  as  he  can,  as  a  part  of 
the  cost  of  his  product,  just  as  he  would  charge  a  loss 
by  fire,  by  theft,  by  bad  debts,  or  any  other  usual  loss 
of  the  business;  and  to  make  allowance  for  it,  so  far 
as  he  can,  in  a  reduced  scale  of  wages.  And  they  have 
come  to  this  resolution,  we  repeat,  not  in  a  matter  of 
indifference,  or  upon  a  question  of  mere  economics, 
but  in  the  course  of  regulating  the  conduct  of  those 
hazardous  industries  in  which  human  beings — ^their 
own  people — ^in  the  pursuit  of  a  livelihood  must  expose 
themselves  to  death  or  to  physical  injuries  more  or  less 
disabling,  with  consequent  impoverishment,  partial  or 
total,  of  the  workman  or  those  dependent  upon  him. 
The  statute  says  to  the  employer,  in  effect :  'You  shall 
not  employ  your  fellow  men  in  a  hazardous  occupa- 
tion for  gain,  you  being  in  a  position  to  reap  a  reward 
in  money  through  selling  the  product  of  their  toil, 
unless  you  ccrnie  under  an  obligation  to  make  appro- 
priate compensation  in  money  in  case  of  their  death  or 
injury  due  to  the  conditions  of  the  occupation.'  The 
rule  being  based  upon  reasonable  ground  affecting  the 
public  interest,  being  established  in  advance  and  appli- 
cable to  all  alike  under  similar  circumstances,  there  is, 
in  our  opinion,  no  infringement  of  the  fundamental 
rights  protected  by  the  Fourteenth  Amendment." 

Concerning  the  objection  that  the  law  in  no  way 
limited  the  amount  recoverable,  it  was  pointed  out 
that  the  power  of  the  Court  to  set  aside  exorbitant 
verdicts  was  sufficient  protection.  This  manner  of  set- 
ting aside  verdicts  seems  to  have  been  overlooked  by 
the  Arizona  Constitution.  As  to  the  fact  that  the  law 
did  not  limit  the  right  to  recover  in  case  of  death  to 
the  deceased's  dependents,  but  was  so  broad  as  to  per- 
mit the  State  to  bring  an  action  claiming  an  interest 
in  the  estate  of  the  deceased  by  escheat  the  Court 
remarked  that  the  facts  of  the  case  before  it  did  not 
involve  that  point. 

In  his  dissenting  opinion  Mr.  Justice  McKenna  said : 
"There  is,  therefore,  I  think,  menace  in  the  present 
judgment  to  all  rights,  subjecting  them  unreservedly 
to  conceptions  of  public  policy.  If,  however,  this  gen- 
eral apprehension  be  not  justified,  there  is  threat 
enough  in  the  judgment  of  the  court  to  the  interest 
of  employers  generally  as  a  result  of  the  difference  in 
conditions." 

Mr.  Justice  McKenna  and  Mr.  Justice  Reynolds 
took  occasion  to  write  strong  dissenting  opinions  in 
which  the  Chief  Justice  and  Mr.  Justice  Van  Devanter 
concurred. 
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DISCUSSION    OF    INDUSTRIAL   RELATIONS 

Amid  the  rapidly  shifting  scenes  of  indwutrial  and  social  life  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  be  best  served  by  placing  before  men  of 
industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  dissociation  in* 
tends  to  publish  information  under  this  title,  without  advoca^  of  the  ideas  therein  contained. 


Plan  of  the  Youngstown  Sheet  and  Tube  Company, 

Youngstown,  Ohio 


This  plan  is  based  on  Employee  Representation  prin- 
ciples, but  it  does  not  provide  for  representation  of 
employers  on  the  Division,  or  Shop  Committees.  It  is 
complete  in  detail  and  embodies  many  interesting 
features  from  other  plans  of  this  character,  among 
which  is  a  provision  for  impartial  arbitration.  The 
salient  points  of  the  plan  are  sufficiently  set  forth  be- 
low to  enable  our  readers  to  comprehend  its  scope. 

Representation. 

One  Representative  is  elected  for  each  300  employ- 
ees, but  any  Division  having  more  than  300  and  less 
than  600  workers  is  entitled  to  two  Representatives, 
and  where  any  Division  exceeds  600  workers,  or  any 
multiple  of  300  by  150  or  more,  the  employees  of  such 
Division  are  entitled  to  elect  an  additional  Represen- 
tative. 

Representation  is  based  on  the  average  number  of 
employees  of  each  Division,  and  the  General  Com- 
mittee, hereinafter  constituted,  has  access  to  the  Com- 
pany's records  to  determine  the  averages. 

Terms  of  Representation. 

Representatives  are  elected  for  a  term  of  one  year 
and  are  eligible  for  re-election. 

A  Representative  may  be  recalled  on  petition  signed 
by  two-thirds  of  the  voters  in  his  Division  and  ap- 
proved by  the  General  Committee. 

Vacancies  in  the  office  of  Representative  are  filled 
by  means  of  special  elections  conducted  in  the  same 
manner  as  general  elections. 

Qualifications  of  Representatives  and  Voters. 

Any  employee  whose  name  appears  upon  the  pay- 
rolls for  a  period  of  one  year  in  the  aggregate  in  the 
18  months  immediately  preceding  the  nominations, 
who  is  21  ysars  of  age,  and  who  is  an  American  cit- 


izen, or  has  declared  intentions,  is  qualified  for  the 
position  of  Representative.  If  a  declarant  be  elected 
Representative,  but  subsequently  fails  to  have  his  cit- 
izenship confirmed,  he  automatically  ceases  to  hold 
office. 

Any  employee  whose  name  appears  on  the  Com- 
pany's payrolls  for  at  least  60  days  before  the  date  of 
the  nominations,  and  who  is  18  years  of  age,  is  en- 
titled to  vote. 

The  Company's  officials,  salaried  employees,  and 
persons  having  a  right  to  hire  and  discharge  are  not 
eligible  to  vote  or  to  act  as  Employes'  Representa- 
tives. 

Each  Representative  takes  an  oath  to  the  effect 
that  he  will  support  the  Constitution  and  laws  of 
the  United  States  and  the  State  of  Ohio  and  the  Plan 
of  Represenation  of  the  Youngstown  Sheet  and  Tube 
Co.'s  employees ;  and  that  he  will  faithfully  discharge 
the  duties  of  a  Representative. 

Nominations  and  Elections. 

Nominations  are  held  on  the  first  Tuesday  in  De- 
cember of  each  year  and  the  elections  on  the  follow- 
ing Friday.  The  total  number  of  Representatives  is 
chosen  at  each  annual  election.  Nominations  and  elec- 
tions are  conducted  exclusively  by  the  employees  un- 
der the  regulations  prescribed  by  the  Committee  on 
Rules,  with  such  assistance  only  from  the  Manage- 
ment as  may  be  required  by  that  Committee. 

Three  persons  are  nominated  for  every  person  to 
be  elected. 

Nominations  and  elections  are  by  secret  ballot  and 
so  conducted  as  to  avoid  undue  influence  upon 
the  voters.  A  voter  may  place  in  nomination  twice 
the  number  of  persons  to  which  his  Division  is  en- 
titled as  Representatives.  Three  persons  receiving 
the  highest  number  of  nominating  votes  are  regarded 
as  candidates  for  each  office  as  Representative. 
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The  ballot  states  the  number  of  Representatives 
to  which  a  Division  is  entitled^  and  a  voter  is  per- 
mitted to  vote  only  for  that  number.  If  this  number 
is  exceeded  the  election  ballot  is  void.  The  Commit- 
tee on  Rules  may  make  provisions  for  assisting  illit- 
erate voters  to  mark  their  ballots.  Each  voter  de- 
posits his  own  ballot  in  a  box  provided  by  the  Com- 
mittee on  Rules,  which  counts  the  ballots  and  an- 
nounces the  total  vote  for  each  candidate.  In  the 
event  of  a  tie,  seniority  in  the  Company's  service  de- 
termines the  choice. 

The  Committee  on  Rules  seals  and  holds  the  bal- 
lot boxes  for  10  days,  and  in  case  two-thirds  of  the 
voters  of  a  Division  question  the  validity  of  the  count 
within  that  time,  the  boxes  are  delivered  to  the  Gen- 
eral Committee,  which  verifies  the  count  and  an- 
nounces its  decision,  from  which  there  is  no  appeal. 

Committees. 

On  the  first  Monday  of  January  following  the  elec- 
tion the  Representatives  meet  and  elect  from  among 
their  own  number  a  Chairman,  a  Secretary,  a  General 
Committee,  and  a  Committee  on  Rules,  and  may  then 
or  thereafter  appoint  Committees  on  the  following 
subjects : 

Wages,  Employment,  Working  Conditions 

Housing,  Domestic  Economies,  and  Living  Condi- 
tions 

Safety  and  Prevention  of  Accidents 

Sanitation  and  Health 

Transportation  (Employees) 

Works  Practice,  Methods,  and  Economies 

Education  and  Publication 

Recreation,  Athletics  and  Entertainment 

Continuous  Work  and  Reconstruction  Problems. 

Each  Committee  is  composed  of  five  members  and 
appoints  its  own  Chairman  and  Secretary.  Except 
upon  approval  of  the  Joint  General  Committee,  no 
Representative  serves  on  more  than  one  Committee. 
Vacancies  on  committees  are  filled  by  the  General 
Committee. 

Joint  Committees  are  formed  which  consist  of  the 
Committees  of  the  Employees  Representatives,  as 
herein  provided,  together  with  an  equal  number  of 
Representatives  appointed  by  the  management.  Joint 
Committees  select  their  own  officers  and  arrange  their 
own  procedure,  subject  to  appeal  to  the  Joint  Com- 
mittee on  Rules. 


General  Committee. 
(Committee  ooi  Appeals) 

The  General  Committee  also  is  composed  of  five 
Employe  Representatives  and  must  include  in  its 
membership  the  Chairman  and  Secretary  of  the  Em- 
ployees' Representatives.  This  Committee  has  juris- 
diction over  all  matters  not  falling  within  the  scope 
of  the  other  Committees  constituted  herein,  and  when 
jointly  composed  acts  as  a  Committee  on  Appeals. 

Committee  Meetings. 

Regular  meetings  of  Committees  are  held  between 
the  hours  of  three  and  five  o'clock  in  the  afternoon 
once  a  month,  and  on  alternate  months  the  Com- 
mittees meet  as  Joint  Committees. 

For  time  spent  in  attendance  at  Committee  meet- 
ings Representatives  receive  from  the  Company  pay- 
ment equal  to  their  average  earnings. 

Representatives  have  the  right  to  be  heard  by  any 
Committee  on  matters  of  concern  to  the  employees 
of  their  Divisions,  and  any  Committee  has  the  right 
to  invite  into  conference  Representatives  of  the  em- 
ployees and  of  the  Management  interested  in  matters 
under  consideration* 

Every  two  months  the  Employees'  Representatives 
meet  in  a  body  to  review  the  work  of  the  preceding 
two  months  and  to  discuss  matters  of  general  interest. 

An  annual  conference  between  the  Employees'  Rep- 
resentatives and  Representatives  of  the  Management 
is  held  under  the  supervision  of  the  Joint  Committee 
on  Rules. 

Principles  and  Policies  Governing  Relations. 

The  right  of  employees  to  belong  to  labor  or  other 
unions  is  in  no  way  abridged  by  the  provisions  of  this 
plan.  The  management  reserves  the  exclusive  right 
to  supervise  the  management  of  the  works,  and  the 
direction  of  the  working  forces,  including  the  right 
to  hire,  suspend,  discharge,  or  transfer,  and  to  relieve 
employees  from  duty  because  of  lack  of  work,  except 
as  expressly  restricted  herein. 

For  offenses  other  than  those  enumerated  below, 
an  employee  is  not  discharged  without  notice  that  a 
repetition  of  the  offense  is  cause  for  dismissal,  and  a 
copy  of  the  notice  is  sent  to  the  Management's  Rep- 
resentative for  record. 

Any  employee  may  be  summarily  dismissed  for  the 
commission  of  any  of  the  following  offenses : 
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1.  Violation  of  Any  Law;  for  example: 

(a)  Carrying  concealed  weapons;  fighting  or  at- 
tempting bodily  injury  to  another  employee ;  drunken- 
ness; bootlegging;  habitual  use  of  drugs,  conduct 
which  violates  the  common  decency  or  morality  of 
the  community. 

(b)  Offering  or  receiving  money  or  other  valuable 
consideration  in  exchange  for  a  job,  better  working 
place  or  any  advantage  in  working  condition. 

(c)  Stealing  or  malicious  mischief,  such  as  destroy- 
ing or  hiding  any  property  of  other  employee  or  of  the 
Company. 

(d)  Inhuman  abuse  of  live  stock  or  negligence  re- 
sulting in  their  death. 

2.  Violation  of  the  following  Safety  Rules: 

(a)  Carelessness  in  regard  to  accident  and  safety 
of  fellow  workmen. 

(b)  Riding  on  standard  or  narrow  gauge  equipment 
or  on  any  moving  machinery  where  not  assigned. 

(c)  Running  up  blocks  on  cranes. 

(d)  Violation  of  rules  governing  repairing  or  oil- 
ing of  moving  machinery. 

(e)  Failure  to  wear  safety  goggles  that  have  been 
provided. 

(f)  Smoking  within  prescribed  limits  or  other 
places  where  such  practice  is  forbidden. 

3.  Insubordination  (including  refusal  or  failure  to 
perform  work  assigned)  or  use  of  profane  or  abusive 
language  toward  fellow  employees  or  officials  of  the 
Company. 

4.  Absence  from  duty  without  notice  to  and  per- 
mission from  Superintendent  or  Foreman,  except  in 
case  of  sickness  or  cause  beyond  his  control  of  a  char- 
acter that  prevented  his  giving  notice. 

5.  Harboring  disease  that  on  account  of  his  own 
carelessness  will  endanger  fellow  workmen. 

6.  Changing  working  place  without  orders  or  prowl- 
ing around  the  works  from  assigned  place. 

7.  Falsifying  or  refusing  to  give  testimony  when 
accidents  are  being  investigated,  or  for  false  state^ 
ments  when  application  and  physical  examination  is 
being  made. 


8.  Neglect  or  carelessness  resulting  in  damage  to 
railroad  equipment,  or  neglect  of  car  dropper  to  prop- 
erly set  brakes  on  railroad  cars  in  his  charge. 

9.  Robbing  railroad  or  narrow  gauge  car  journal 
boxes  of  waste. 

10.  Willful  neglect  in  care  or  use  of  Company's 
property. 

11.  Obtaining  material  at  store  house  or  other  as- 
signed places  on  fraudulent  orders. 

Procedure  for  Adjustments. 

Any  grievance  which  an  employee  has  been  unable 
to  adjust  with  his  immediate  foreman,  and  any  mat- 
ter deemed  proper  to  be  submitted  by  any  Commit- 
tee may  be  taken  up  by  the  employe  or  his  Repre- 
sentative, or  by  the  Committee,  with  the  following 
named  persons  in  the  order  named : 

First — ^The  Superintendent  of  the  Department  to 
which  the  Division  belongs. 

Second — ^The  Management's  Representative." 

.Third — Superior  Operating  Officers  of  the  Com- 
pany, who  endeavor  to  effect  a  settlement  or  who  may 
with  the  approval  of  the  employee,  refer  the  matter  to 
any  Joint  Committee. 

Where  a  satisfactory  adjustment  of  any  such  mat- 
ter has  not  been  effected  within  a  reasonable  time, 
the  matter  may  be  referred  through  the  Management's 
Representative  to  the  Joint  General  Committee  on  Ap- 
peals, which  considers  the  matter  with  reasonable 
promptness. 

If  the  Joint  General  Committee  on  Appeals  fails 
to  adjust  matters,  it  is  referred  to  the  President  of  the 
Company.  If  the  President  and  a  majority  of  the  Em- 
ployees' Representatives  on  the  Joint  General  Com- 
mittee on  Appeals  fail  to  effect  a  satisfactory  settle- 
ment, the  matter  is  referred  to  arbitration. 

If  the  President  and  a  majority  of  the  Employees' 
Representatives  on  the  Joint  General  Committee  on 
Appeals  are  unable  to  agree  upon  an  arbitrator,  the 
President  selects  one  arbitrator  and  the  Employees' 
Representatives  on  that  Committee  select  another, 
and  the  two  arbitrators  endeavor  to  settle  the  matter 
in  dispute. 

If  the  two  arbitrators  are  unable  to  settle  the  mat- 
ter they  select  a  third  arbitrator.  If  they  cannot  agree 
upon  a  third  arbitrator,  the  third  arbitrator  is  selected 
by  the  presiding  Judge  of  the  District  Court  of  the 
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United  States  for  the  Northern  District  of  Ohio,  East- 
em  Division,  and  the  decision  of  any  two  of  the  three 
arbitrators  thus  chosen  is  final  and  binding. 

Guaranteeing  Independence  of  Employees' 
Representatives. 

To  prevent  discrimination  by  the  Company  against 
a  Representative's  right  to  independent  action,  he 
has  the  right  to  take  the  question  of  an  alleged  per- 
sonal discrimination  on  account  of  his  official  acts,  to 
the  Management's  Representative,  to  any  of  the  Su- 
perior Operating  Officers,  to  the  Joint  General  Com- 
mittee, and  to  the  President  of  the  Company. 

Having  exercised  this  right  in  the  consecutive  order 
indicated,  and  failing  a  satisfactory  remedy  within  15 
days,  the  Representative  has,  during  the  ensuing  15 
days,  the  further  right  of  appeal  to  the  Secretary  of 
Labor  of  the  United  States,  and  that  Official  is  fur- 
nished with  every  facility  for  determining  the  facts 
and  his  decision  is  binding. 

Amendments. 

Amendments  to  this  plan  may  be  made  by  two- 
thirds  vote  of  the  entire  membership  of  the  Joint 
General  Committee  and  the  Joint  General  Committee 
on  Rules,  or  by  a  majority  vote  of  the  Employees* 
Representatives  present  and  a  majority  vote  of  the 
Representatives  of  the  Management  present  at  an  an- 
nual conference. 

Cost  of  Administration. 

The  Company  defrays  all  expenses  incidental  to  the 
activities  herein  provided  for,  but  wherever  possible 
such  expenses  are  incurred  only  upon  authorization 
by  the  Joint  General  Committee. 

Right  of  Termination. 

The  plan  may  be  discontinued  upon  three  months' 
notice  by  the  Board  of  Directors  of  the  Company,  and 


upon  the  expiration  of  three  months  after  a  majority 
of  the  electors  vote  for  its  termination  at  a  special 
election  called  for  that  purpose. 

Comment. 

The  distinctive  features  of  this  plan  are : 

1.  It  provides  for  impartial  arbitration.  In  the 
event  that  the  two  arbitrators  representing  the  Em- 
ployes and  the  Management,  respectively,  cannot  set- 
tle a  controversy,  the  Judge  of  the  United  States  Dis- 
trict Court  for  that  District  selects  a  third  arbitrator, 
and  the  decision  of  any  two  of  the  three  arbitrators  is 
final  and  binding. 

2.  Although  the  plan  is  built  on  the  Employe  Rep- 
resentation theory,  it  fails  to  provide  for  Employers' 
Representation  Committees  for  each  Department,  or 
Division,  of  the  Works. 

The  general  committees,  however,  are  joint  commit- 
tees composed  of  Representatives  of  the  Management 
and  the  Employes. 

3.  An  aggrieved  employe  must  take  his  case  from 
his  foreman  successively  up  through  the  various  high- 
er officials  of  the  Company  before  it  can  be  submitted 
to  a  Joint  Committee.  There  is  no  time  limit  set,  as 
the  complaint  passes  through  the  hands  of  the  differ- 
ent officials,  and  it  must  necessarily  suffer  more  or 
less  delay.  It  would  seem  advisable  therefore  to  have 
a  time  limit  set  within  which  each  of  the  higher  offi- 
cials should  render  his  decision. 

4.  There  is  no  prohibition  against  a  foreman,  or 
other  person  having  the  right  to  hire  and  discharge, 
from  serving  as  Management's  Representatives  on  a 
committee  where  his  own  conduct  or  decisions  are 
involved. 

5.  Nominations  and  elections  are  controlled  ex- 
clusively by  the  employes. 
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Return  to  the  Ballot  Box 


iif- 


'Today  our  Heroes  of  Chateau-Thierry,  San  Mihiel  and 
Argonne  are  returning.  I  saw  them  march  forth  down  Fifth 
Avenue  under  the  shadow  of  St.  Gauden's  wonderful  Statue  of 
Victory  leading  General  Sherman,  amid  a  blinding  snowstorm,  ac- 
companied by  a  company  of  negroes,  descendants  of  the  slaves  of 
yesterday.  They  offered  their  lives  to  save  the  world  from  the  rule 
of  force — to  rescue  international  order  from  the  threat  of  demolition, 
and  they  did  this,  not  in  behalf  of  any  class  or  any  nation,  but  in 
behalf  of  all  mankind.  These  boys  now  represent  an  important 
part  of  the  moral  and  emotional  forces  of  the  nation.  Where  will 
they  stand  on  the  issue  of  force  against  reason— or  when  sectional 
class  interests  conflict  with  the  general  welfare— where  will  they 
stand  when  anarchy  collides  with  established  order,  and  Bolshevist 
organizations  would  overthrow  the  accepted  institutions  of  a  suc- 
cessful republic?  To  us  who  believe  that  they  and  mankind  have 
seen  a  new  light,  there  can  be  but  one  answer :  they  will  condemn 
organized  insurgency,  or  resistance  in  behalf  of  classes,  and  will 
direct  us  all  back  to  the  ballot  hox.^ ^—Jf^alter  Gordon  Merritt. 
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Enforceability  of  Labor  Contracts 


Following  the  questions  of  the  right  to  sue  labor 
unions  in  their  own  names,  and  their  responsibility  for 
the  acts  of  their  officers  and  agents,  comes  the  question 
of  the  enforcement  of  contracts  with  labor  unions, 
or  with  individual  employees. 

There  has  been  a  tendency  to  undervalue  the  stabil- 
izing influence  of  definite  contractual  relations  be- 
tween employer  and  employee,  due  undoubtedly  to  a 
lack  of  proper  analysis  of  the  definite  consequences  of 
the  contractual  relation.  Contracts,  including  em- 
ployment contracts,  not  only  impose  obligations  on  the 
signatories  but  require  the  entire  outside  world  having 
knowledge  of  them  to  respect  them  by  refraining  from 
conduct  designed  to  induce  their  breach.  The  prac- 
tical result,  so  far  as  contract  relations  between  em- 
ployers and  employees  are  concerned,  should  be  con- 
sidered from  this  two-fold  aspect. 

(1)  A  contract  with  employees  individually  or  col- 
lectively is  of  great  efficacy  because  it  imposes  a  legal 
restraint  on  the  outside  world,  including  labor  leaders, 
not  to  interfere  with  the  employment  relations  created 
by  it. 

(2)  A  contract  with  the  ordinary  type  of  employee 
in  a  large  factory  has  only  a  limited  value  as  between 
the  parties  themselves. 

Effect  of  Contract  on  Outside  World. 

Except  in  the  case  of  special  employees,  like  fore- 
men, inventors,  etc.,  the  employer  is  not  particularly 
concerned  with  the  individual  action  of  an  employee 
in  withdrawing  from  employment  with  or  without 
notice.  His  principal  fear  and  trouble  arise  from  the 
interference  of  outside  agitators  and  intermeddlers 
and  organized  action  either  among  his  employees  or 
others.  Against  the  interference  of  either  sort,  defi- 
nite contract  relations  are  of  very  substantial  pro- 
tection. 

To  establish  such  contractual  relations,  it  is  not 
necessary  that  the  employee  sign  an  agreement,  for 
the  agreement  may  be  enclosed  in  a  pay  envelope,  or 
posted  in  the  factory,  with  the  result  that  it  becomes 
binding,  like  any  other  shop  regulation. 

No  intermeddler  or  labor  leader  has  any  right  even 
to  persuade  employees  to  strike  in  violation  of  their 
employment  contracts  or  to  do  any  other  act  in  vio- 
lation thereof,  and  if  it  could  be  known  that  labor 
leaders  were  about  to  call  a  strike  in  violation  of  such 
contracts  they  could  be  enjoined  from  so  doing.  A 
contract  is  a  property  right  just  as  much  as  the  ma- 


chinery in  the  employer's  factory,  and  any  attempt 
on  the  part  of  a  third  person  knowingly  to  induce  a 
party  to  the  contract  to  disregard  it,  is  a  wrongful  act 
seeking  the  destruction  of  that  property  right. 

To  organize  men  or  maintain  any  strike  in  viola- 
tion of  contracts  is  unlawful  and  no  steps,  although 
otherwise  innocent  or  constitutionally  protected,  can 
be  employed  to  accomplish  such  an  unlawful  purpose. 
Where  the  strike  is  in  violation  of  a  contract,  •♦■  '<•  '••' 
lawful  to  persuade  men  so  to  strike,  to  com 
gether  to  carry  out  the  strike,  or  to  picket  or  pa 
benefits  in  furtherance  thereof,  and  in  appi^^piidtl 
cases  the  courts  will  enjoin  these  various  steps  al- 
though many  of  them  would  be  entirely  lawful  and 
proper  if  the  strike  were  not  in  violation  of  contracts. 
The  result  of  the  contract  is  to  broaden  the  rights  and 
remedies  which  the  employer  is  entitled  to  against 
the  interference  of  outside  agitators  and  against  any 
organized  attempt  to  deprive  him  of  his  working  force 
contrary  to  the  terms  of  their  agreement.  Moreover, 
since  the  outside  world  is  called  upon  to  respect  all 
such  contracts  of  which  it  has  knowledge,  the  freedom 
of  intermeddlers  and  agitators  to  disrupt  relations 
between  employer  and  employee  is  very  much  cur- 
tailed by  the  existence  of  such  contracts.  Any  one 
who  has  been  reading  the  recent  issues  of  LAW  AND 
LABOR  must  be  impressed  with  the  very  consider- 
able number  of  cases  wherein  injunctions  and  other 
similar  remedies  have  been  awarded  to  employers  on 
account  of  this  doctrine. 

In  these  days,  when  the  tendency  is  toward  a  more 
careful  definition  of  the  mutual  relations  and  obli- 
gations of  employers  and  employees,  we  believe  it  is 
the  bounden  duty  of  employers  to  protect  society  and 
the  public  interests  from  the  disastrous  eflFects  and  ex- 
travagant losses  due  to  premature  or  unnecessary 
strikes,  by  establishing  factory  rules  or  formal  con- 
tracts prohibiting  them.  While  recognizing  that  the 
strike  as  a  weapon  of  last  resort  is  in  many  cases  an 
instrument^  of  great  public  service,  the  objective  of 
society  should  be  to  eliminate  all  unnecessary  strikes 
and  the  aim  of  the  court  is  to  protect  the  employers  in 
contracts  of  public  benefit  looking  to  this  end.  Every 
employer  should  either  post  in  his  factory,  or  deposit 
in  the  pay  envelope  of  his  workmen,  or  include  in  his 
plan  in  the  by-laws  for  Work  G>uncils,  an  agreement 
and  regulations  to  the  eflFect  that  neither  party  will 
indulge  in  strikes,  lockouts  or  other  unfriendly  activ- 
ities until  all  methods  of  conciliation  and  negotiation 
provided  in  the  factory  have  been  tried  and  found 
wanting,  and  never  against  a  party  who  is  willing  to 
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arbitrate.  A  strike  without  first  trying  the  methods  of 
conciliation  is  wanton  and  malicious  and  is  like  de- 
claring war  without  first  trying  the  methods  of  diplo- 
macy. A  strike  against  a  person  who  is  willing  to 
arbitrate  the  question  at  issue  is  entirely  without  justi- 
fication, for  when  the  tribunal  of  reason  is  available 
there  is  no  excuse  for  an  appeal  to  the  tribunal  of  force. 
It  is  the  duty  of  employers,  we  repeat,  to  write  these 
fundamental  principles  into  the  industrial  relations  be- 
tween employers  and  employees  and  demand  that  the 
Government  of  the  United  States  in  ail  its  branches 
subserve  this  platform  by  putting  the  authority  of 
Government  behind  it. 

The  most  conspicuous  labor  case  dealing  with  the 
legality  of  intereference  with  individual  contracts  is 
that  of  the  Hitchman  Coal  &  Coke  Company's  case 
(245  U.  S.  229)  wherein  the  United  States  Supreme 
Court  held  by  a  divided  court  that  it  was  unlawful  for 
labor  leaders  having  knowledge  of  the  facts  to  induce 
employees  by  any  means  to  join  the  union  in  violation 
of  their  agreements  not  to  do  so. 

One  of  the  best  statements  of  our  courts  relative  to 
collective  agreements  is  that  contained  in  the  case 
of  the  Grassi  Contracting  Company  against  Bennett, 
174  App.  Div.  244  (N.  Y,).  The  contracting  company 
was  a  member  of  an  association  of  employers  in  the 
building  trades ;  they  had  an  understanding  with  the 
Unions  in  the  building  trades  as  to  wages,  hours  and 
conditions  of  employment  in  New  York  City.  The 
Company  had  contracts  for  the  plastering  work  on 
certain  buildings  and  because  two  of  the  plasterers 
were  discovered  by  an  agent  of  the  Union  working 
after  hours  on  Saturday,  the  Union  sought  to  compel 
the  Company  to  maintain  a  Union  foreman  on  all  their 
jobs  for  a  year  and  to  discharge  all  of  their  workmen 
and  take  on  new  workmen  to  be  supplied  by  the 
Union.  In  maintaining  the  injunction  which  issued 
against  the  Union,  the  Court  said : 

''Although  the  plaintiff  does  not  show  the  terms  of 
its  contracts  with  its  employees^  it  does  appear  that 
they  were  willing  to  continue  on  the  work  where  they 
were  employed,  and  it  is  a  fair  inference  that  there 
was  at  least  an  implied  contract  with  them  that  they 
would  so  continue,  for  it  is  not  reasonable  to  suppose 
that  there  was  a  special  hiring  each  dayj"  The  plaintiff 
does  not  set  forth  the  contract  between  the  union  and 
the  employers'  association,  which  it  alleges  the  union 
threatens  to  violate;  nor  is  it  alleged  or  shown  that  the 
plaintiff  was  a  party  thereto.  It  is  inf erentially  aU 
leged  that  the  employees  are  hired  through  tiie  union, 
but  the  plaintiff  does  not  show  any  contract  with  the 
union. 


"Whereas  a  strike,  or  other  action,  is  threatened  by 
a  labor  imion  in. violation  of  its  contract,  or  of  the 
contract  of  its  members  with  their  employers,  the  juris- 
diction of  a  court  of  equity  to  issue  an  injunction  is 
well  recognized." 

Value  of  Labor  Contract,  as  Between  the  Parties 

As  we  have  already  indicated,  a  contract  between  an 
employer  and  employee  is  not  legally  effective  in 
holding  an  employee  if  he,  in  his  own  initiative,  wishes 
to  quit  work,  for  it  would  be  equivalent  to  involun- 
tary servitude  for  any  court  to  compel  him  to  continue 
at  work,  while  an  action  at  law  for  damages  against 
the  ordinary  employee  would,  in  most  cases,  be  but  an 
empty  remedy. 

Such  a  contract,  however,  has  often  a  moral  value 
among  a  great  many  workmen  and  serves  them  as  a 
defense  when  they  do  not  want  to  quit  work  in  re- 
sponse to  the  entreaties  of  a  labor  leader.  There  are 
many  workmen  who  feel  the  obligation  to  carry  out 
their  promises  and  there  are  still  a  larger  number,  who, 
being  desirous  of  continuing  at  work  and  also  desirous 
to  avoid  offense  to  labor  leaders,  like  to  lean  on  the 
contract  as  a  reason  why  they  do  not  quit  work. 

Furthermore,  it  is  lawful  for  employers  to  apply  the 
blacklist  to  employees  who  violate  their  contracts. 
Where  an  employee  has  been  guilty  of  such  improper 
conduct,  the  employers  may  agree  that  they  will  not 
employ  him,  and  may  through  any  employers*  associ- 
ation or  employment  exchange  prevent  his  securing 
employment. 

The  courts  will  go  a  long  way  to  s^ecure  a  person 
where  the  fruits  of  his  contract  are  ei)4dngered  by  an 
illegal  combination.  Where  a  company  is  suffering 
from  an  unlawful  strike,  which  prevents  it  from  per- 
forming a  contract  with  a  third  person,  that  third  per- 
son may  apply  to  the  court  to  enjoin  such  illegal  acts 
on  the  ground  that  they  interfere  with  his  contract 
rights.  Even  employees  of  a  company  have  been  al- 
lowed to  seek  protection  for  the  company  under  such 
circumstances. 

In  this  issue  are  described  two  cases  in  the  Federal 
Courts  against  The  Iron  Molders'  Union  to  restrain 
their  attempts  to  unionize  foundries  in  Indiana  on  the 
ground  that  their  disturbances  endanger  the  contracts 
of  the  plaintiffs  who  are  employees  of  the  foundries. 
The  Willys-Overland  case  described  in  our  last  issue 
was  brought  upon  the  same  principle.  The  existence 
of  contracts  by  employers  to  pay  workmen  a  certain 
sum  for  a  fixed  period,  or  to  pay  salaries  to  managers, 
or  to  fill  orders  for  their  goods  are  conditions  depended 
upon  by  the  Unions  to  aid  them  in  compelling  employ- 
ers to  capitulate.    Their  existence  does  not  make  a 
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strike  illegal  but  it  extends  the  right  to  enjoin  an  illegal 
strike,  or  a  legal  strike  illegally  conducted,  to  the 
parties  interested  in  the  contracts,  and  it  makes  it  pos- 
sible to  try  many  cases  in  the  Federal  Courts  upon  the 
g^und  of  diversity  of  citizenship  which  otherwise 
could  not  be  brought  within  the  Federal  courts. 

It  might  be  that  in  the  case  of  trades  which  are 
highly  unionized,  a  breach  of  a  contract  on  the  part  of 
the  Union  involving  a  refusal  to  work,  should  entitle 
the  employer  to  an  injunction  prohibiting  the  Union 
from  making  any  further  contracts  within  the  juris- 
diction of  the  Court  until  the  broken  contract  has  been 
complied  with.  Such  a  claim  is  based  upon  a  theory 
that  when  the  subject  of  a  sale  is  a  unique  thing,  or  the 
person  selling  has  a  monopoly  of  the  article  for  sale, 
the  party  purchasing  can  prevent  the  sale  of  that  thing 
to  anybody  else  until  the  contract  had  been  complied 
with.  It  frequently  occurs  that  a  Labor  Union  controls 
the  sale  of  all  the  labor  in  a  particular  community. 
No  case  has,  however,  as  yet  been  tried  upon  this 
theory. 


The  Pid>lic  Value  of  Contracts 

The  importance  of  the  keeping  of  contracts  has  al- 
ways received  the  careful  attention  of  the  courts.  It 
is  the  purpose  of  the  law  to  teach  men  to  learn  to  agree 
and  to  learn  to  abide  by  their  agreements.  That  per- 
haps is  the  primary  function  of  civil  law,  and  marks  its 
distinction  from  criminal  law  and  from  martial  law — 
the  law  of  punishment  and  the  law  of  force. 

There  is  a  public  interest  in  the  maintenance  of  con- 
tractual agreements,  because  they  afford  the  greatest 
surety  for  the  public  peace,  and  in  these  days  when 
the  strong  flow  of  production  is  a  matter  of  vital  in- 
terest, the  importance  of  labor  contracts  cannot  be 
overlooked.  The  fact  that  an  employer  has  come  to  an 
agreement  with  his  employees  as  to  the  terms  and 
conditions  of  their  employment,  so  that  they  who  de- 
pend upon  their  daily  labor  for  their  livelihood  may 
be  certain  of  the  conditions  of  their  work  for  a  period 
of  time,  and  the  employer  may  go  ahead  with  the  feel- 
ing that  he  will  not  be  interrupted  in  his  production  by 
labor  difficulties,  is  in  strong  sympathy  with  the  best 
traditions  of  Our  law  and  the  Courts  will  do  everything 
in  their  power  to  see  that  such  contracts  are  enforced. 


Secondary  Boycott  Declared  Unlawful  by  the  New  York 

Court  of  Appeals 


Auburn  Draying  Co.  v.  Wardell,  et  aL — New  York 
Court  of  Appeals,  decided  July  15,  1919. 

In  our  May  issue  we  gave  a  brief  synopsis  of  this 
case  which  was  commenced  November  29,  1913,  and 
has  just  been  finally  decided  by  the  highest  Court  in 
New  York.  The  plaintiff  won  in  all  stages  of  the 
litigation.  The  issue  involved  was  the  legality  of  the 
secondary  boycott. 

Wardell  was  a  representative  of  the  American  Fed- 
eration of  Labor  who  went  to  Auburn,  New  York,  in 
1912,  to  unionize  the  town.  He  did  start  about  twenty- 
two  local  unions  in  the  various  trades  with  an  aggre- 
gate membership  of  about  1,400  men,  and  a  central 
labor  union  comprising  delegates  from  all  the  locals. 
The  Teamsters'  Union  tried  to  unionize  the  business 
of  the  plaintiff,  the  largest  draying  company  in  Au- 
burn. Its  drivers  declined  to  join  the  Union,  and  the 
teamsters  then  thought  to  compel  the  plaintiff  to  force 
its  men  to  join  the  Union.  With  this  proposition  the 
Company  would  have  nothing  to  do.  Thereupon  the 
teamsters  declared  the  Company  unfair  and  so  noti- 
fied the  Central  Labor  Union.  The  Central  tried  to 
persuade  the  Company  to  unionize  and  the  Company 


emphatically  stated  that  it  would  not  tell  its  drivers  to 
join  the  Union,  although  it  would  not  discharge  them 
if  they  did.  Thereupon  the  Central  endorsed  the  un- 
fairness and  notified  the  other  locals.  The  meatchop- 
pers refused  to  cut  meat  hauled  by  the  plaintiff;  the 
bakers  refused  to  bake  flour  hauled  by  the  plaintiff ;  the 
plumbers  would  not  set  fixtures  hauled  by  it;  the 
building  trades  refused  to  work  on  material  brought 
by  it;  and  the  teamsters  refused  to  deliver  from  the 
retail  dealers  goods  transported  to  his  shops  by  the 
Company.  The  plaintiff  was  threatened  by  these 
methods  with  the  loss  of  a  great  deal  more  than  half 
its  business. 

The  Trial  Court  found  among  other  things : 

''The  ultimate  hope  of  the  defendants  was  to  better 
the  condition  of  the  members  of  the  unions  by  bringing 
into  said  organization  all  of  the  craftsmen  and  laborers, 
in  Auburn,  so  that  their  united  efforts  for  higher  wages, 
shorter  hours,  and  better  working  conditions  might  be 
more  persuasive  and  effectual,  and  without  such  mo- 
tive or  iiltimate  purpose  the  boycott  woiild  not  have 
been  inugurated ;  but  the  immecUate  business  in  hand, 
the  specific  and  direct  thing  which  the  defendants  were 
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then  and  there  devatins  their  energies  to  and  focusing 
all  of  the  disciplined  power  of  their  organisation  upon, 
was  the  destruction  of  the  plaintiff's  business^  in  order 
that  the  plaintiff,  through  its  sufferings,  might  be 
forced  to  yield  to  the  demands  of  the  union.  *  *  *^ 
There  has  been*  during  die  entire  trouble,  no  force  or 
violence  used  or  threatened.  There  has  been  no  mis- 
statement of  facts,  unless  tiie  use  of  the  word  'unfair^, 
when  applied  to  the  plaintiff,  may  have  been  mislead-- 
ing;  and  it  is  not  charged  that  there  wa«  any  inten- 
tion to  misrepresent  the  facts  in  this  respect  ***  What 
was  feared  by  the  customers  (of  plaintiff)  was  not  any 
voluntaxy,  self-initiated  movement  of  their  own  em- 
plc^ees  to  quit,  but  that  they  would  quit  because 
ordered  to  do  so  by  the  organizations  to  wiudi  they 
belonged,  which  possessed  disciplinary  powers  to  en- 
force obedience.  ♦  ♦  ♦" 

The  Trial  Court  permanently  enjoined  the  prosecu- 
tion of  this  boycott  and  awarded  damages.  The  Ap- 
pellate Division  affirmed  the  trial  court  by  a  divided 
court.  The  Court  of  Appeals  unanimously  affirmed  the 
decision  with  one  judge  not  voting.  After  stating  the 
facts,  the  opinion  of  the  Court  says : 

^he  defendants,  in  concerted  actions  and  measures, 
interfered  with  the  property  rights  and  the  property  of 
the  plaintiff.  As  a  part  of  its  property  v^as  tiie  right 
to  be  employed  by,  to  do  work  for,  to  transact  business 
with  and  to  receive  compensation  from  all  those  who 
voluntarily  sought  or  desired  to  thus  engage  with  it. 
Personal  liberty  or  the  right  of  property  embraces  the 
right  to  make  contracts  for  the  piuxhase  of  the  labor 
of  others  and  equally  the  right  to  make  contracts  for 
the  sale  of  one's  own  labor  and  the  employment  of  one's 
individual  and  industrial  resources.  The  right  is  not 
and  cannot  be  absolute.  It  is  subject  to  the  condition 
that  its  exercise  in  the  partictilar  transaction  shall  not 
be  inconsistent  with  the  public  interests  or  hurtful  to 
the  pid>lic  order  or  detrimental  to  the  common  good. 
Moreover,  it  is  common  and  reciprocal  to  all  citizens. 
An  unrestrained  and  unlimited  exercise  on  the  part  of 
some  persons  woiild  clash  with  and  encounter  the  ex- 
ercise of  a  similar  freedom  on  the  part  of  others.  The 
question  then  arises  whether  the  interference  with  the 
action  of  the  one  is  justified  by  the  exercise  of  some 
right  of  the  interfering  other.  The  right  of  the  citizen 
to  effecuate  his  desire  or  judgment  without  interefemce 
or  compulsion  must  always  be  exercised  with  reason- 
able regard  for  the  conflicting  rights  of  others.  The 
law  recognizes  the  right  and  holds  and  enforces  that 
an  invasion  of  it,  without  a  cause  or  reason  which  the 
law  deems  essential  or  useful  in  the  existence  of  bet- 
terment of  oi^anized  society,  is  a  legal  and  actionable 
wrong  which  may  be  compensated  or  restrained.  *  ^  *'' 


This  reasoning  is  fundamental  and  has  been  so 
often  stated  and  re-stated  in  practically  every  juris- 
diction that  it  would  seem  that  no  one  claiming  to 
understand  the  principles  of  independence  would  at- 
tempt to  deny  them,  yet  they  are  denied  in  substan- 
tially every  labor  controversy  by  the  methods  em- 
ployed by  the^Unions  to  further  their  purposes. 

The  operation  of  the  secondary  boycott  is  very 
clearly  defined  by  the  Court  in  the  following  terms: 

^It  was  not  sin4>ly  that  the  members  of  Union  No, 
679  (Teamsters),  from  which  the  defendants  insisted 
the  plaintiff  must  hire  its  employee^  refused  to  be  em- 
ployed by  the  plaintiff  or  its  patrons^  unless  and  until 
it  employed  members  of  the  union.  The  unions  and 
their  members  sought  to  induce  and  induced  the  em- 
ployers of  labor  in  the  varioua  trades  and  industries 
and  the  people  generally  in  that  community  to  dis- 
continue employing  and  to  abstain  from  business 
transactions  with  the  plaintiff,  by  directly  and  affirma- 
tively causing  loss  and  injury  to  their  business  or  in- 
terests or  fear  of  loss  and  injury  to  their  business  or 
interests,  in  case  they  did  not  so  discontinue  and  ab- 
stain. They  sought  to  compel  and  did  compel  those 
employers  and  the  people  to  coerce  the  plaintiff  to 
unionize  its  business.  They  thus  attempted  and  in- 
tended to  create  a  general  exclusion  and  isolation  of 
the  business  of  the  plaintiff,  or  in  other  virords,  its  non- 
existence so  Icmg  as  the  plaintiff  refused  compliance 
with  their  demand  that  it  compel  its  employees  to  join 
Union  No.  679.  The  defendants  are  intentionally  at- 
tempting to  coerce  the  plaintiff  to  unionize  his  busi- 
ness by  aggressively  inducing  its  established  and  po- 
tential customers  to  ignore  its  existence  in  order  to 
be  free  from  the  loss  and  injury  which  the  action  of 
the  defendants  woiild  otherwise  bring  to  those  cus- 
tomers.   ♦    ♦    ♦" 

Concerning  the  legal  distinction  between  the  right 
of  an  individual  to  refrain  from  doing  something  to 
the  injury  of  another  with  intent  to  injure,  and  his 
right  to  compel  somebody  else  to  refrain  from  doing 
the  same  thing,  the  Court  said: 

'The  individual  may  do  and  does  many  acts  which 
in  their  effect  are  or  may  be  coercive  as  to  others. 
«  «  «  The  individual  may  lawfully  refuse  to  be 
employed  to  drive  from  his  neighbor's  field  the  stray 
cattie  which  are  destroying  the  crop  and  thus,  in  ef- 
fect, coerce  the  neighbor  to  drive  them  himself  or  per- 
mit the  destruction;  but  he  cannot  lawfiilly  prevent, 
through  fraud  or  other  form  of  dishonesty  or  compul- 
sion of  any  nature,  another  from  becoming  the  em- 
ployee for  such  purpose.  He  may  lawfully  do  that 
which  he  cannot  lawfully  attempt  to  compel  another 


Digitized  by  C^OOQ IC 


Page  6 


Law    and    Labor 


August,  1919 


to  do.  The  one  is  the  exercise  of  the  fundamental  right 
of  individual  choice  tod  volition;  the  other  is  the  ne- 
gation and  destruction  of  them.  In  the  latter  case  the 
individual  annihilates  as  to  the  others  the  right  which 
he  asserts  and  maintains  for  himself,  and  causes  in- 
juries as  positively  and  aggressively  as  he  would  did 
he  intentionally  disable  the  other  or  his  industrial 
resources/' 

Pursuing  that  trend  of  thought  the  Court  distin- 
guishes between  a  general  boycott  and  a  boycott  by 
the  immediate  trade  interested. 

"The  law  does  not  tolerate  inequality  in  the  exist- 
ence and  enforcement  of  rights  or  the  definition  and 
redress  of  wrongs,  and  the  first  condition  of  individual 
freedom  and  opportunity  is  servitude  to  law.  In  the 
instant  case  the  contest  did  not  arise  because  the  mem- 
bers of  Union  No.  679»  or  members  of  the  same  occu- 
pation and  of  other  unions,  chose  not  to  work  for  the 
plaintifiF  or  for  or  with  men  who  did  engage  in  busi- 
ness with  it,  or  sought  to  persuade,  in  an  orderly  and 
proper  manner,  persons  generally  to  abstain  from  busi- 
ness transactions  with  it.  It  did  not  arise  in  the  ordi- 
nary and  natural  exercise  by  the  unions  of  the  right 


to  control  their  own  labor  and  of  the  right  of  asso- 
ciation. It  arose  because  the  defendants,  constituting 
the  entire  union  population  of  the  city  of  Auburn,  in- 
augurated and  carried  on,  a£Brmativdy  and  aggress- 
ively, through  the  agencies  of  fear  and  coercion,  a  com- 
prehensive exclusion  of  the  plaintifiF  from  the  business 
of  the  community,  in  order  to  compel  it  to  unumixe 
its  business.    ♦    ♦    ♦'• 

It  is  to  be  noted  that  nowhere  does  the  Court  base 
its  decision  entirely  upon  the  fact  that  the  defend- 
ants were  a  combination  of  persons  and  in  contem- 
plation of  law  a  conspiracy  to  ruin  the  business  of 
the  plaintiff,  but  upon  the  ground  that  the  methods 
used  by  the  union  were  unlawful  even  in  the  hands  of 
an  individual.  As  the  Court  said  in  this  case,  the 
right  of  men  to  combine  to  seek  better  wages  and  bet- 
ter working  conditions  is  nowhere  seriously  denied; 
but  it  always  will  be  denied  that  men  may  use  the 
power  of  a  combination  to  compel  the  individual  to 
accede  something  for  the  benefit  of  persons  whom  he 
does  not  employ  and  with  whom  he  has  no  relations 
which  the  law  recognizes. 

This  case  is  of  the  utmost  value  on  the  secondary 
boycott. 


French  Law  on  Collective  Agreements 


On  March  25,  1919,  the  French  Government  passed 
a  law  relative  to  collective  agreements  between  em- 
ployers and  employees  which  provides  for  the  legal 
enforce./  Jity  of  such  agreements  and  the  right  of 
unions  or  employers'  associations  to  sue  and  be  sued 
.or  breach  thereof.  Any  organization  may  bring  such 
a  suit  in  behalf  of  its  members.  Further  details  of 
the  law  follow: 

Parties. 

Collective  agreements  may  be  entered  into  by  one 
or  more  groups  of  workmen  on  the  one  hand  and  an 
employer  or  employers  or  groups  of  employers  on 
the  other  hand — ^the  contract  beside  determining  the 
relation  of  the  parties  to  one  another  may  impose 
obligations  covering  relations  with  persons  or  groups 
not  parties  to  the  contract.  Furthermore,  if  during 
the  operation  of  a  contract  third  parties  become  inter- 
ested, they  may  express  their  desire  to  become  parties 
to  the  contract,  and  may  join  in  it  with  the  assent 
of  the  contracting  parties. 

The  persons  bound  by  the  agreement  are,  of  course, 
those  individuals  or  groups  of  individuals  who  sign 
the  contract  and  all  persons  within  groups  who  ex- 
pressly authorize  the  signing  by  their  representatives, 


or  who,  after  the  contract  is  registered  and  takes  ef- 
fect, do  not  withdraw  from  their  groups,  and  give 
notice  thereof  within  eight  days;  but  if  the  purpose 
of  making  the  contract  is  to  stop  a  strike  or  lockout, 
such  objectors  to  the  contract  must  withdraw  within 
three  days. 

The  undertakings  on  the  part  of  representatives  of 
unions  or  groups  must  be  made  in  accordance  with 
authority  of  the  members  of  the  unions  or  groups 
which  they  represent,  given  either  by  the  by-laws  of 
their  organizations  or  by  special  written  mandate 
agreed  to  by  the  members  of  the  groups  or  by  the 
submission  of  the  undertaking  to  ratification  by  the 
members  through  a  resolution. 

Duration. 

These  collective  labor  contracts  may  be  made  for 
an  indefinite  time,  for  a  fixed  period  not  to  exceed 
five  years,  or  for  the  duration  of  a  particular  enter- 
prise or  job,  in  which  case  the  contract  is  not  limited 
to  five  years.  Unless  otherwise  provided  by  the  terms 
of  the  contract,  if  the  parties  do  not  give  notice  that 
they  wish  to  terminate  a  contract  for  a  fixed  period 
or  given  enterprise  at  the  end  of  that  period,  the  con- 
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tract  continues  in  force  as  an  agreement  for  an  inde- 
finite period,  but  individuals  who  are  members  of 
groups  signatory  to  the  agreement  may  withdraw 
within  eight  days  after  the  end  of  the  fixed  period  or 
enterprise. 

A  contract  may  be  devised  which  will  bind  some 
of  the  parties  only  for  a  fixed  period  or  the  life  of 
a  particular  enterprise,  while  other  parties  to  the 
agreement  are  bound  indefinitely. 

A  collective  labor  contract  becomes  effective  the 
day  following  its  registration.  It  may  be  registered 
in  any  office  of  the  Advisory  Board  or  office  of  a 
Justice  of  the  Peace  in  the  district  where  the  contract 
is  made,  or  where  it  is  tcf  be  executed,  or  any  other 
district  where  the  parties  agree  that  it  shall  be  regis- 
tered. All  notices  of  withdrawal  by  parties  to  the 
agreement  or  by  individuals  who  are  members  of  such 
parties  must  be  filed  at  the  same  place.  Parties  to 
an  agreement  of  indefinite  time  may  withdraw  by 
filing  notice  of  that  withdrawal  to  take  effect  thirty 
days  thereafter,  but  the  contract  will  continue  until 
all  of  the  parties  representing  employees,  or  all  of 
the  employers  or  groups  of  employers,  have  with- 
drawn. 

Effect  on  Conctirrent  Contracts. 

Employers  and  employees  who  are  parties  to  a  col- 
lective labor  contract  are  not  free  to  enter  upon  other 
contracts  which  in  anyway  limit  their  obligations  to 
each  other  or  to  tjiird  parties  as  provided  in  the  col- 
lective labor  contract. 

Enforcement  of  the  Contract 

Violation  of  the  contract  by  any  party  or  member 
thereto  is  an  obligation  flowing  to  a  third  party  ren* 
ders  such  party  liable  in  a  civil  action  for  the  breach 
of  the  contract. 

Groups  of  employers  or  employees  as  well  as  indi- 


viduals^  who  are  parties  to  the  contract,  may  sue  or 
be  sued  in  their  own  name  in  actions  for  damages  for 
breach  of  the  contract  Any  organization,  party  to 
the  contract,  may  sue  for  breach  of  an  obligation  to 
an  individual  member  of  the  organization,  provided 
such  individual  has  received  notice  of  the  suit  and  does 
not  object  thereto,  and  the  individual  may  at  any  time 
intervene  in  such  an  action. 

Discussion. 

The  power  of  groups  or  unions  to  sue  and  be  sued 
in  their  own  name  is  of  great  significance.  It  will 
be  a  logical  development  of  this  provision  that  groups 
entering  upon  collective  bargains  of  this  kind  will  be 
required  to  furnish  bonds  for  the  faithful  performance 
of  these  contracts.  A  score  or  so  of  such  contracts 
in  the  important  trades  of  the  country  would  do  more 
to  stabilize  the  labor  market  and  the  flow  of  produc- 
tion than  any  number  of  arbitrations,  welfare  schemes, 
or  speeches  by  bankers. 

The  provisions  of  this  law  are  very  comprehensive 
and  are  designed  to  encourage  all  the  unions  engaged 
upon  the  same  job  to  agree  in  the  same  contract  with 
all  the  employers  engaged  upon  that  job,  or  the  unions 
of  allied  trades  with  the  employers  of  allied  trades 
in  a  particular  community.  The  operation  of  the 
law  should,  it  would  seem,  put  an  end  to  the  sym- 
pathetic strike  and  an  end  to  those  petty  jealousies 
between  unions  which  have  tended  to  stimulate  strikes. 
At  the  same  time  the  employers  know  that  they  have 
the  same  understanding  with  all  the  employees  on 
a  particular  job  and  the  importance  of  the  id^ement 
will  tend  to  secure  careful  consideration  for  its  pro- 
visions, and  will  fortify  the  parties  who  keep  it  wi^i 
the  vital  force  of  public  opinion  against  those  who 
fail  to  keep  it.  Its  operation  will  be  a  very  inter- 
esting experiment  in  the  solution  of  labor  troubles 
and  should  be  watched  very  carefully  by  American 
employers  of  labor. 


Temporary  Injunction  Issues  Against  tlie  United  Hatters 


The  R  an  W  Hat  Shop,  Inc.,  v.  Sculley,  et  aL— Su- 
perior Court,  Fairfield  County,  Conn. 

The  R.  an  W.  Hat  Shop,  Inc.,  the  successor  of 
Rosenwald-Wimpheimer,  Inc.,  is  engaged  in  the  busi- 
ness of  purchasing  fur  felt  hats  in  the  rough  and  fin- 
ishing them  for  the  market.  In  April,  1918,  this  Com- 
pany was  running  a  closed  shop  and  working  only 
upon  Union  made  hats.  At  that  time  the  supply  of 
such  hats  was  less  than  the  demand  and  the  Union 
was  notified  that  the  Company  would  be  forced  to 


purchase  and  work  upon  non-union  made  hats  in  the 
rough.  The  Union  thereupon  oflFered  to  fill  the  Com- 
pany's demand  for  Union  hats  and  engaged  to  pro- 
cure for  the  Company  the  necessary  number.  This 
it  failed  to  do  and  the  Company  was  forced  to  pur- 
chase non-Union  hats.  The  Union,  thereupon,  called 
a  strike  in  the  Company's  shop.  Since  then  the  Com- 
pany has  been  running  an  open-shop  and  has  been  em- 
ploying up-to-date  machinery  which,  as  a  Union  shop, 
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it  had  httn  unable  to  use.  Failing  to  succeed  with 
the  strike  the  Union  commenced  a  boycott  against 
the  Company's  hats,  and  threatened  attacks  upon 
Union  shops  which  had  been  selling  it  hats  in  the 
rough.  As  the  G>mpany  had  placed  contracts  with 
Union  shops  for  hats  in  the  rough  which  were  essen- 


tial to  the  fulfillment  of  its  orders  for  finished  hats 
which  it  had  already  booked,  it  brought  an  action 
for  damages  and  an  injunction  and  particularly  ask- 
ing that  the  defendants  be  restrained  from  interfering 
with  its  purchases  and  future  supply  of  hats  in  the 
rough. 


The  Federal  Court  Will  Restrain  Union  Activities  for  the  Protection 

of  Labor  Contracts 


Samuel  Clay  v.  '*Dee''  Lewis  and  others,  Street  v. 
"Nick^  Smith  and  others,  U.  S.  District  Court  for 
the  District  of  Indiana,  1919. 

These  cases  are  substantially  identical  and  will  be 
considered  together.  The  plaintiff,  Samuel  Clay,  has 
a  contract  with  the  Connersville  Foundry  Corpora- 
tion under  the  terms  of  which  he  is  employed  for  a 
period  of  three  years  at  a  substantial  remuneration  as 
chief  inspector  of  castings,  manufactured  by  the  Com- 
pany. 

The  plaintiflF,  Guy  E.  Street,  has  a  contract  with 
the  American  Foundry  Company  under  the  terms  of 
which  he  is  employed  for  a  period  of  one  year  at 
a  substantial  remuneration  as  General  Superintendent 
of  the  Company's  plant  at  Indianapolis.  These  plain- 
tiffs allege  in  their  several  suits  that  the  defendants 
named  by  them  respecfively  are  members  of  the  In- 
ternational Iron  Molders  Union  of  North  America 
and  that  they  are  engaged  in  an  effort  to  unionize 


the  Connersville  Foundry  Corporation  and  the  Amer- 
ican Foundry  Company. 

The  complaints  show  that  these  Companies  are 
open  shop  and  force  and  intimidation  have  been  em- 
ployed to  drive  away  their  workmen  and  disrupt  their 
business.  The  complaints  further  allege  that  the  work- 
men in  these  factories  are  satisfied  and  wish  to  be 
left  alone  and  that  many  of  them  have  contracts  with 
the  companies  and  that  the  efforts  to  unionize  these 
shops,  if  allowed  to  proceed,  will  make  it  impossible 
for  the  companies  to  go  on  with  their  business  with 
a  result  that  the  contracts  will  be  broken  and  the 
plaintiffs  and  those  situated  like  them  will  be  thrown 
out  of  employment  and  have  no  opportunity  to  re- 
cover for  their  loss  because  the  companies  will  have 
been  driven  into  insolvency.  Temporary  injunctions 
have  issued  in  both  of  these  cases  in  terms  quite  suffi- 
cient to  protect  the  contracts  which  the  companies 
have  with  their  employees.  This  is  another  illustra- 
tion of  the  practical  method  of  enforcing  labor  con- 
tracts by  prohibiting  interference  with  them. 


The  Law  of  California  Will  Protect  an  Employer  Against  Efforts  to 
Induce  Employers  to  Break  Their  Contract 


Patterson  Glass  Co.  v.  National  Window  Glass  Work- 
ers^ Association,  28  Calif.  App.  Decisions,  1385. 

The  plaintiff  in  this  case  made  a  contract  with  glass 
workers  to  work  for  the  plaintiflF  during  the  season 
of  1917-1918,  and  as  a  part  of  the  contract,  it  was 
agreed  that  the  workers  would  not  leave,  and  the  em- 
ployer would  not  discharge  them  unless  on  seven  days' 
notice.  The  plaintiflF  brought  an  action  against  oflfi- 
cers  of  the  National  Window  Glass  Workers'  Asso- 
ciation to  restrain  tKem  from  inducing  his  workmen 
to  break  this  contract.  The  complaint  alleges  that  the 
Union  "*  ♦  *  for  the  purpose  of  increasing  the  sale 
cost  of  glass,  limits  the  production  of  said  glass  by 
prohibiting  its  members  from  engaging  as  journeymen 
in  the  manufacture  of  window  glass  except  for  such 
duration  of  time  in  each  year  as  may  be  designated 


by  the  association;  that  it  has  been  the  custom  of  said 
association  to  limit  the  annual  output  of  glass  by  re- 
fusing to  permit  its  members  to  work  for  a  certain 
number  of  months  in  a  year;  that  the  association  in  the 
fall  of  each  year,  fixes  its  scale  of  wages  to  be  paid 
to  its  members  by  employers;  that  until  said  scale  goes 
into  eflTecty  its  members  are  not  to  perform  any  services 
as  journeymen  to  any  employers;  that  said  associa- 
tion gave  notice  to  the  plaintiflF  that  it  would  not  per- 
mit its  members  to  work  for  the  plaintiflF  prior  to  the 
1st  day  of  December,  1917;  that  the  plaintiflF  opened 
its  plant  for  the  manufacture  of  glass  on  the  15th  day 
of  September,  1917,  and  thereupon  received  in  its  em- 
ploy a  large  number  of  journeymen  window  glass  arti- 
sans who  were  members  of  said  association;  that  no 
dispute  exists  between  the  plaintiflF  and  its  employees 
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as  to  the  hours  of  labor  or  compensatkm  and  said  em- 
ployees are  satisfied  and  content  with  their  employ- 
ment.^' 

The  plaintiflF  alleges  that  at  the  time  of  this  dis- 
pute with  the  Union  it  had  so  much  work  ahead  that 
it  made  contracts  with  glass  workers  in  other  States, 
agreeing  to  advance  them  money  to  travel  to  Cali- 
fornia and  engage  in  work  for  the  Company,  and  that 
the  contract  provided  that  the  advance  should  be  de- 
ducted irom  wages.  The  complaint  alleges  that  aside 
from  the  breaking  of  these  contracts  if  the  activity 
of  the  Union  officers  is  not  restrained,  they  will  not 
permit  its  members  to  go  to  work,  but  will  send  them 
to  eastern  cities  to  the  loss  and  damage  of  the  Com- 
pany. 

This  action  came  before  the  Appellate  Court  upon 
an  appeal  from  an  order  sustaining  a  demurrer.    The 


complaint  is  unhappily  drawn  because  it  fails  to  al- 
lege directly  that  the  officers  of  the  Union  had  knowl- 
edge of  the  contracts,  which  the  plaintiff  had  with  its 
employees.  Nevertheless,  the  circumstances  alleged 
made  it  appear  that  they  must  have  had  knowledge 
of  the  contracts.  It  was  urged  by  the  defendants  that 
these  contracts  were  contracts  at  will,  terminable  upon 
seven  days*  notice,  but  it  was  pointed  out  by  the  Court 
that  a  contract  which  is  at  will  as  between  the  par- 
ties thereto  is  not  a  contract  at  will  for  the  benefit 
of  third  parties  and  it  cited  many  authorities  in  sev- 
eral jurisdictions  to  that  effect.  The  Court  overruled 
the  demurrer  and  the  case  must  now  go  to  trial.  This 
case  illustrates  the  doctrine  which  is  discussed  in  the 
leading  article  in  this  issue  and  affords  a  good  illus- 
tration of  how  the  enforcement  of  labor  contracts 
works  out. 


Strike  of  the  Iron  Moulders  at  Auburn^  New  York, 

Enjoined 


Mclntoeh  ft  Seymour,  a  corporation,  v.  Valentine,  et 
aL,  Supreme  Court,  Cayuga  County,  New  York. 

The  Iron  Molders'  Union,  having  made  demands 
upon  the  corporation  for  an  increase  of  wages  which 
the  corporation  refused  to  grant,  declared  a  strike  at 
the  plant  of  the  plaintiff  on  May  1,  1919.  The  opera- 
tions of  the  plaintiff  were  interrupted  until  June  3rd, 
when  it  reopened  with  a  new  set  of  workmen.  The 
defendants  picketed  the  plaintiff's  shop  and  intimi- 
dated its  employees  and  those  seeking  employment  by 
threats,  by  violence  and  by  opprobious  language,  and 
on  July  7th  plaintiff  secured  the  following  temporary 
injunction,  which,  because  of  its  brevity  and  complete- 
ness, we  print  in  full : 

''ORDERED,  That  the  International  Molders' 
Union  of  North  America  and  the  International  Mold- 
ers'  Union,  Local  107,  and  the  defendants  above 
named,  and  each  of  them  individually  and  as  officers, 
agents,  representatives  and  members  of  said  Union 
organizations  or  either  of  them,  and  all  persons  assist- 
ing, aiding  or  abetting  them  or  any  of  them,  or  acting, 
combining  by,  with  or  for  them  or  any  of  them,  and 
their  agents,  associates  and  confederates,  be  enjoined 
and  restrained  from  interfering  by  violence,  threats, 
abuse,  intimidation,  coercion,  destructiveness,  the  call- 
ing of  approbrious  names  or  other  unlawfiil  means, 
with  persons  now  or  hereafter  in  plaintiff^s  employ  or 
seeking  employment  from  plaintiff,  with  free  access  to 
and  egress  from,  plaintiff's  foundry  by  any  person 
there  employed  or  seeking  employment,  or  transact- 


ing or  seddng  to  transact  business  with  or  for  plain* 
tiff,  with  the  free  and  unmolested  passage  of  plain- 
tiff's employees  to  and  from  their  homes  or  other  places 
of  abode,  and  their  peaceful  and  undisturbed  occupa- 
tion and  enjoyment  of  the  same,  from  persuading  or 
attempting  to  persuade  any  person,  firm,  or  corpora- 
tion not  to  patronize  the  plaintiff  or  its  foundry,  or 
preventing  or  persuading  or  attempting  to  prevent  or 
persuade,  any  person  from  entering  plaintiff's  prem- 
ises; and  from  continuing,  carrying  on,  forming  or  ad- 
vocating any  conspiracy  or  other  unlawful  plan  or 
scheme  to  annoy,  hinder  or  interfere  with  plaintiff's 
place  of  business,  trade  or  custom;  and  from  giving 
any  order,  direction  or  suggestioa  to  any  person,  com- 
mittee or  body  for  the  commission  or  instigation  of 
any  of  the  acts  herein  prohibited  and  from  giving  any 
encouragement,  backing  or  support  by  instruction,  or- 
der or  financial  assistance  to  any  person,  committee 
or  body,  in,  for  or  in  connection  with  the  commission 
of  any  of  the  acts  herein  prohibited." 

Since  then  the  Molders'  Union  operating  through 
the  Central  Labor  Union  has  procured  the  dairymen, 
bakers,  butchers,  druggists,  barbers,  restaurateurs  and 
sundry  other  tradesmen  to  refuse  to  sell  or  to  serve 
any  of  the  men  who  took  the  jobs  of  the  strikers. 
It  is  a  secondary  boycott  in  spirit  and  in  fact  ex- 
actly like  the  one  described  in  the  case  of  the  Auburn 
Draying  Co.  v.  Wardell,  declared  illegal  by  the  Court 
of  Appeals,  and  prohibited  by  the  terms  of  this  in- 
junction. 
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Damages  for  Wrongfully  Inducing  Discharge  Are  Not  Limited  to 
Pay  for  Short  Term  Contract  Wages 


Evans  v.  McKay,  Court  of  Civil  Appeals  of  Texas,  212 
S.  W.  680. 

The  plaintiff  was  discharged  by  the  Houston  and 
Central  Railroad  Company  upon  the  presentation  to 
it  of  a  letter  by  the  defendant  to  the  effect  that  the 
defendant  held  an  assignment  of  wages  made  to  her 
by  the  plaintiff.  The  plaintiff  alleges  that  that  was 
untrue,  that  he  made  a  loan  from  her  upon  an  usurious 
agreement  and  that  he  paid  the  loan  and  the  lawful 
interest,  and  that  it  was  with  knowledge  that  she  had 
no  legal  claim  against  him,  and  of  the  rule  of  the 
Company  discharging  employees  who  made  assign- 
ments of  their  wages,  that  she  wrongfully  published 
the  letter. 

The  plaintiff  received  $1,400  actual  damages  and 
$2,800  exemplary  damages.  Upon  the  question  of 
damages  it  was  urged  by  the  defendant  that  as  the 
plaintiff's  contract  of  employment  was  for  the  period 
of  one:  month  and  at  the  end  of  the  month  he  was 
free  to  quit  and  the  Company  free  to  discharge  him, 
that  the  damages  should  be  measured  by  his  earnings 
for  one  month.    Upon  this  point  the  Court  said: 

''It  is  a  general  principle  of  law  that,  if  one  Imow- 


ingly  induces  another  to  break  his  contract  with  a 
third  person,  such  third  person  has  a  right  of  action 
against  the  one  so  causing  the  breach  for  any  damages 
resulting  to  him  by  such  breach.'  The  duration  of  the 
term  of  the  contract  thus  violated  or  its  permanency 
or  impermanency  does  not,  in  our  opinion,  affect  the 
right  to  recover  whatever  damages  may  have  resiilted. 
The  duration  of  the  contract  might  and  probably 
would  be  a  proper  subject  for  consideration  by  the 
jury  in  determining  the  amount  of  the  damages  prob- 
ably or  proximately  arising  from  its  breach.  That  it 
would  not,  merely  because  it  was  from  month  to 
month,  preclude  recovery  for  what  coiild  be  shown  to 
have  resulted,  we  think  dear/' 

This  opinion  is  in  accordance  with  the  great  weight 
of  authority  that  the  terms  of  a  contract  can  not  be 
employed  to  protect  a  person  who  induces  a  breach 
thereof,  and  that  it  may  be  presumed,  in  absence  of 
proof  to  the  contrary,  that  a  contract  of  employment 
providing  short-time  wage  periods  and  the  frequent 
opportunity  to  terminate  the  contract,  does  not  con- 
template its  termination  at  a  particular  time,  but  that 
it  will  continue  for  a  reasonable  time,  and  that  such 
reasonable  time  is  a  matter  of  fact  and  not  of  law. 


Pennsylvania's  Industrial  Rehabilitation  Law 


Pennsylvania  passed  a  law  in  its  recent  session  pro- 
viding for  a  Bureau  of  Rehabilitation  in  the  Depart- 
ment of  Labor  and  Industry  for  the  purpose  of  rehabil- 
itating ''physically  handicapped  persons  fit  to  engage 
in  remunerative  occupations.**  The  bill  does  not  ap- 
ply to  the  attenuated,  the  blind,  or  the  feeble  minded 
in  State  Institutions.  It  defines  "physically  handi- 
capped persons'*  as  those  "whose  capacity  to  earn  a 
living  is  in  any  way  destroyed  or  impaired  through 
industrial  accident  occurring  in  the  Commonwealth.** 

The  law  directs  the  Chief  of  the  Bureau  of  Rehabil- 
itation : 

To  ascertain  the  physically  handicapped  persons  in 
public  and  private  hospitals; 

To  determine  whether  or  not  such  persons  are  sus- 
ceptible of  rehabilitation,  and  to  offer  the  service  of 
the  Bureau  to  those  who  can  be  rehabilitated; 

To  offer  counsel  as  to  a  suitable  occupation  to  those 
who  choose  or  apply  for  assistance ; 


To  arrange  for  such  therapeutic  treatment  as  may 
be  necessary  for  such  persons; 

To  procure  and  furnish  at  cost  to  them  "limbs  .uid 
other  orthopedic  and  prosthetic  appliances"  to  be  paid 
for  in  easy  installments,  provided  that  they  may  be 
paid  for  from  the  public  funds  upon  the  determina- 
tion by  the  Commissioner  of  Labor  and  Industry  that 
the  applicant  cannot  meet  the  expense; 

To  arrange  with  the  Superintendent  of  Public  In- 
struction for  training  courses  in  the  Public  Schools 
in  selective  occupations; 

To  arrange  with  any  other  educational  institution, 
public  or  private,  any  commercial,  industrial,  or  agri- 
cultural establishment  for  such  training  courses; 

To  provide  a  maintenance  allowance  for  any  appli- 
cant who  needs  it,  not  to  exceed  $15  per  week  for 
twenty  weeks  with  extension  of  time,  if  necessary, 
during  the  period  of  training; 
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To  arrange  for  social  service  in  the  homes  of  appli- 
cants during  their  training; 

To  survey  the  industries  of  the  Commonwealth  to 
ascertain  the  suitable  occupations  for  the  rehabilita- 
ted and  the  proper  training  for  such  occupations. 

The  act  carries  with  it  an  appropriation  of  $100,000. 


The  operation  of  this  law  should  reduce  the  cost  of 
compensation  in  industrial  accident  cases  and  so  far 
conserve  the  earning  capacity  of  the  citizens  of  the 
Commonwealth  as  to  reduce  the  cost  of  public  char- 
itable institutions  far  beyond  the  cost  of  the  rehabil- 
itation service. 


A  Mere  Error  in  Issuing  an  Injunction  is  No  Defense  to  a  Contempt 

Proceeding  for  Violation  of  It 


Lyon  ft  Healy,  a  corporation,  v.  Piano,  Organ  and 
Musical  Instruments  Workers'  International 
Union, — In  the  Matter  of  the  Ccmtempt  of  Charles 
Dold  and  others.  Supreme  Court  of  Illinois.  De- 
cided June  18,  1919. 

A  strike  was  instituted  against  Lyon  &  Healy  on 
October  4,  1917.  On  November  5,  1917,  Lyon  & 
Healy  obtained  an  injunction  in  the  Circuit  Court 
for  Cook  County,  111.,  against  picketing.  The  picket- 
ing continued,  and  contempt  proceeding^  were  brought 
against  Charles  Dold,  President  of  the  Union,  and  five 
others.  Upon  hearing,  Dold  was  sentenced  to  thirty 
days  in  the  county  jail  and  a  fine  of  five  hundred  dol- 
lars and  other  respondents  were  fined  three  hundred 
dollars.  Each  of  them  appealed  to  the  Supreme  Court 
upon  the  ground  that  the  injunction,  in  certain  par- 
ticulars including  picketing,  was  void  because  it  in- 
fringed their  constitutional  rights,  and  was  m  its  terms 
too  broad.  The  Supreme  Court  affirmed  the  convic- 
tion and  stated  most  emphatically  that  an  error  in 
judgment  in  issuing  an  injunction  where  the  Court 
had  authority  to  hear  the  cause  and  issue  injunc- 
tions is  not  a  defense  to  a  contempt  proceeding  for 
violation  of  the  injunction.  Where  an  injunction  has 
issued  under  such  circumstances,  it  must  be  obeyed 


until  it  is  vacated  or  modified  upon  an  appeal  from 
the  order  of  injunction  or  after  a  trial  upon  the  merits 
of  the  case.  The  claim  of  the  defendants  that  an  error 
in  the  terms  of  tKe  injunction  was  an  assumption  of 
jurisdiction  where  none  existed,  and  that  the  order 
in  so  far  as  it  was  in  error  was  void  and  of  no  ef- 
fect, was  answered  by  the  Court  in  the  following  lan- 
guage: 

^'Jurisdiction  does  not  depend  upon  the  correctness 
of  the  decision  and  is  not  lost  by  an  erroneous  decis- 
ion. Where  a  court  has  before  it  a  party  complainant 
asking  that  an  injunction  issue  on  a  bill  stating  a  case 
belonging  to  a  class  within  the  general  equity  juris- 
diction of  the  court,  and  also  the  party  against  whom 
the  injunction  is  asked,  the  court  has  jurisdiction  to 
decide  whether  an  injunction  ought  to  issue  and  the 
character  of  the  injunction,  and  should  the  court  err  in 
ordering  an  injunction  to  issue  when  one  ought  not  to 
issue  or  in  ordering  an  injunction  broader  in  its  terms 
than  is  justified  by  the  bill  its  decree  will  be  reversed, 
but  the  error  will  be  no  defense  to  an  attachment  for 
contempt  for  violating  the  injunction.  The  error  does 
not  deprive  the  court  of  its  jurisdiction  and  the  decree 
is  binding  upon  the  defendant  until  vacated  or  set 
aside.'* 


Action  for  Damages  for  Interference  with  Employees 


G.  W.  Alexander  ft  Company,  Inc.,  v.  Hugh  E.  Glover 
and  eight  others^  Court  of  Common  Pleas,  Berks 
County,  Pa. 

G.  W.  Alexander  &  Company,  manufacturer  of  hats 
at  Reading,  Pennsylvania,  has  brought  an' action  at 
law  for  the  recovery  $15,000  damages  from  nine  of 
its  former  employees,  who,  since  April  1st,  have  been 
engaged  in  an  attempt  to  unionize  the  factory  of  ihe 
plaintiff.  The  complaint  charges  them  with  putting 
false  advertisements  in  the  local  newspapers  concern- 
ing the  business  of  the  plaintiff,  and  anno3ring  and 
intimidating  its  employees  and  those  who  seek  to  be- 


come employees.  This  action  does  not  carry  with  it 
an  injunction,  but  if  the  picketing  and  the  false  adver- 
tising continue  until  the  time  when  the  case  comes 
to  trial,  the  plaintiff  may  file  a  further  complaint  show- 
ing his  damages  up  to  the  date  of  the  trial.  If  the 
defendants  have  $15,000  between  them,  this  action  will 
have  a  healthy  effect. 

Injunctions  effectually  relieve  the  strain  upon  em- 
ployers' lawful  operations  which  unlawful  attacks  cre- 
ate, but  they  leave  the  defendants  little  wiser  and  free 
to  commence  their  unlawful  activities  some  where 


Digitized  by  C^OOQ IC 


Page  12 


a  w 


and    Labor 


August,  1919 


else.  But  when  the  disturbers  of  our  country's  pro- 
duction of  wealth  are  made  to  pay  the  losses,  as  they 
will  be  made  to,  when  the  law  permits  direct  actions 
agfainst  labor  unions  in  the  name  of  the  unions,  em- 


ployees will  find  a  way  to  settle  their  controversies 
without  constant  disturbance  to  the  even  flow  of  pro- 
duction and  the  consequently  heavy  burden  of  cost 
upon  the  manufacturer. 


Liability  of  Employers  for  Service  Letters  or  Clearance  Cards. 
Constitutionality  of  Laws  Requiring  Service  Letters 


Dickinson  v.  Perry,  Supreme  Court  of  Okla.,  181  Pac. 
504. 

The  plaintiff  was  a  switchman  and  brakeman  in 
the  employ  of  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company  at  $105.50  a  month.  An  accident 
befell  him  while  switching  a  car.  He  was  taken 
care  of  in  the  Company's  hospital  over  a  period  of 
months  and  the  Company  through  its  attorney  offered 
him  compensation  for  his  injuries,  which  he  accepted 
and  gave  a  release  for.  Upon  his  discharge  from  the 
hospital  the  doctor  gave  him  a  letter  directed  to  the 
yardmaster  stating  that  he  was  able  to  resume  work. 
He  was,  however,  unable  to  get  work  with  that  Com- 
pany and  their  agents  told  him  that  the  doctors  had 
declared  him  incapacitated.  He  thereupon  asked  for 
a  service  letter,  in  accordance  with  the  statute  requir- 
ing the  employer  to  furnish  one,  and  after  some 
trouble  received  one  showing  that  he  had  been  in  the 
employ  of  the  Company  for  nine  years  and  stating, 
"Dismissed :  Account  of  responsibility  in  case  of  per- 
sonal injury  to  himself,  June  30,  1913.  Services  other- 
wise satisfactory."  The  plaintiff  applied  for  work 
from  five  railroads,  exhibiting  this  letter  each  time, 
and  nowhere  could  he  get  employment.  This  action 
was  brought  against  the  Company  to  recover  damages 
suffered  as  a  result  of  the  false  service  letter.  Upon 
the  trial  plaintiff  secured  a  judgment  for  $3,000.  The 
trial  produced  no  evidence  to  show  that  plaintiff  was 
responsible  for  the  accident  but  did  show  that  the 
doctors  regarded  him  as  incapacitated  by  reason  of 
organic  troubles  not  related  to  the  accident.  There 
was  no  evidence  to  show  that  plaintiff  was  physically 
fit  for  the  work  of  switchman,  and  it  was  shown  that 
he  was  51  years  of  age  and  that  it  was  the  custom 
of  the  companies  not  to  begin  the  employment  of  a 
switchman  over  the  age  of  45.  Nevertheless  it  was 
held  an  actionable  wrong  for  misstating  the  real  rea- 
son for  the  plaintiff's  discharge.  Among  other  things 
the  Court  said: 

''It  has  been  said  that,  if  a  service  letter  speaks  the 
truth,  employers  will  be  subject  to  libel  and  damage 
suits,  but  this  assumes  that  justice  cannot  be  secured 


in  the  courts,  a  presumption  in  which  we  cannot  in- 
dulge, and  one  which  is  an  unwarranted  reflection  upon 
our  judicial  system.*' 

''The  Service  Lretter  Law  is  in  line  with  the  spirit 
of  a  progressive  age.  It  aims  to  protect  the  wage- 
earner  in  his  right  to  work  and  labor  for  himself  and 
for  those  who  are  dependent  tqxm  him.  It  aims  to 
protect  him  from  a  condition  that  might  pauperize  him 
and  his  family  and  indirectly  reflect  itself  in  the  condi- 
tion of  society/* 

The  constitutionality  of  the  act  requiring  employers 
to  furnish  service  letters  was  attacked  on  the  ground 
that  it  was  a  violation  of  the  constitutional  guarantee 
of  free  speech.  Upon  this  point  the  Court  in  sustain- 
ing the  law,  said : 

"Numerous  instances  may  be  cited  wherein  persons 
are  not  privileged  to  remain  silent  without  suffering 
the  penalty  therefor.  Refusal  of  a  witness  to  testify 
may  constitute  contempt  of  court,  and  the  same  may 
be  indictable.  Failure  of  one  accused  of  crime  to  speak 
may  be  relevant  as  tending  to  show  guilt,  and  an  un- 
answered relevant  statement,  taken  in  connection  with 
a  failure  to  reply,  may  be  admissible  evidence  tending 
to  show  a  concession  of  the  truth  of  the  facts  stated. 
Silence  may  work  an  estoppeL  Failure  to  disaflBrm  a 
contract  made  by  an  infant,  after  reaching  his  major- 
ity, constitutes  ratification  of  same.  In  contracts  ac- 
ceptance of  an  offer  may  be  inferred  from  silence,  and 
failure  to  repudiate  acts  of  agents  may  bind  the  prin- 
cipal. Corporations  doing  business  within  the  state 
are  required  by  law  to  file  reports  showing  lists  of 
officers,  directors,  stockholders,  etc.  Transportaticm 
and  transmission  companies  doing  business  in  this 
state  are  required,  when  directed  to  do  so  by  the  Cor- 
poration Commission,  to  make  special  reports  and 
statements  under  oath  concerning  their  business. 
Other  similar  and  federal  laws  requiring  the  giving  of 
information  which  more  seriously  affects  the  corpora- 
tion than  would  the  giving  of  service  letters  to  em- 
ployees might  be  cited;  and  the  validity  of  these  lavTS 
has  been  upheld  by  the  courts.'' 
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The  Right  of  a  Manufacturer  to  Sell  Only  to  Those  Who  Maintain  His 
Fixed  Retail  Prices  Upheld  by  the  United  States  Supreme  Court 


United  States  v.  Colgate  ft  Company,  39  Sup.  Ct.  Rep. 
465. 

The  United  States  brought  a  criminal  action  against 
Colgate  &  Company  under  the  Sherman  Anti-Trust 
Act  alleging  violation  of  the  act  on  the  ground  that 
Colgate  &  Company  maintained  a  combination  with 
its  retail  dealers  to  fix  the  retail  price  of  its  goods. 
The  indictment  failed  to  charge  a  contract  between 
the  Company  and  the  dealers  or  between  the  dealers, 
but  showed  as  the  evidence  of  the  combination  "dis- 
tribution among  dealers  of  letters,  telegrams,  circulars 
and  lists  showing  uniform  prices  to  be  charged;  urg- 
ing them  to  adhere  to  such  prices  and  notices,  stating 
that  no  sales  would  be  made  to  those  who  did  not ;  re- 
quests, often  complied  with,  for  information  concern- 
ing dealers  who  had  departed  from  specified  prices; 
investigation  and  discovery  of  those  not  adhering 
thereto  and  placing  their  names  upon  'suspended  lists' ; 
requests  to  offending  dealers  for  assurances  and  prom- 
ises of  future  adherence  to  prices,  which  were  often 
given;  uniform  refusals  to  sell  to  any  who  failed  to 
give  the  same ;  sales  to  those  who  did ;  similar  assur- 
ances and  promises  required  of,  and  given  by,  other 
dealers  followed  by  sale  to  them;  unrestricted  sales 
to  dealers  with  established  accounts  who  had  observed 
specified  prices,  etc." 

Colgate  &  Company  demurred  to  the  indictment  and 
the  demurrer  was  sustained.  The  District  Court  in 
sustaining  the  demurrer  stated: 

^'The  pregnant  fact  shoiild  never  be  lost  sight  of 
that  no  averment  is  made  of  any  contract  or  agree- 
ment having  been  entered  into  whereby  the  defendant, 
the  manufacturer,  and  hisi  customers,  bound  themsel- 
ves together  to  enhance  and  maintain  prices,  further 
than  is  involved  in  the  circumstances  that  the  manu- 


facturer, the  def endaot  here,  refused  to  seU  to  persons 
who  would  not  resell  at  indicated  prices,  and  that  cer- 
tain retailers  made  purchases  on  this  condition,  where- 
as, inferentially,  others^  declined  so  to  do.  No  sug- 
gestion is  made  that  the  defendant,  the  manufacturer, 
attempted  to  reserve  or  retain  any  interest  in  the  goods 
sold,  or  to  restrain  the  vendee  in  his  right  to  barter 
and  sell  the  same  without  restriction.  The  retailer, 
after  buying,  coiild,  if  he  chose,  give  away  his  purchase 
or  sell  it  at  any  price  he  saw  fit,  or  not  sell  it  at 
all,  his  course  in  these  respects  being  affected  only  by 
the  fact  that  he  might  by  his  action  incur  the  displeas- 
ure of  the  manufacturer  who  could  refuse  to  make  f ur« 
ther  sales  to  him,  as  he  had  the  undotd>ted  right  to  do. 
There  is  no  charge  that  the  retailers  themselves  en- 
tered into  any  combination  or  agreement  with  each 
other,  or  that  the  defendant  acted  other  than  with  his 
customers  individually/' 

In  affirming  the  decision  of  the  District  Court,  the 
Supreme  Court  quoted  this  passage  with  approval  as 
to  the  principles  of  law  stated  therein  and  said  fur- 
ther: 

*'The  purpose  of  the  Sherman  Act  is  to  prohibit 
monopolies,  contracts  and  combinations  which  prob- 
ably would  undiily  interfere  with  the  free  exercise  of 
th^  rights  by  those  engaged,  or  who  wish  to  engage, 
in  trade  and  commerce — ^in  a  word  to  preserve  the 
right  of  freedom  to  trade.  In  the  absence  of  any  pur- 
pose to  create  or  maintain  a  monopoly,  the  act  does 
not  restrict  the  long  recognized  right  of  trader  or 
manufacturer  engaged  in  an  entirely  private  business, 
freely  to  exercise  his  own  independent  discretion  as  to 
parties  with  whom  he  will  deal ;  and,  of  course,  he  may 
announce  in  advance  the  circumstances  under  which 
he  will  refuse  to  sell.'* 


Organized  Labor's  Whine  Against  tlie  Sliop  Committee 


The  American  Federation  of  Labor  at  its  Thirty- 
ninth  Annual  Convention,  held  at  Atlantic  City,  June, 
1919,  passed  the  following  Resolution. 

''WHEREAS,  Many  steel  corporations  and  other 
industrial  institutions  nave  instituted  in  their  plants 
systems  of  collective  bargaining  akin  to  the  Rockefeller 
plan;  and 

''WHEREAS,  Extensive  experience  has  shown  that 
while  the  employers  are  busily  carrying  on  propaganda 


lauding  these  company  imions  to  the  skies  as  a  great 
improvement  over  trade  luiions,  they  are  at  the  same 
time  just  as  actively  enforcing  a  series  of  vicious  prac- 
tices that  ham-string  such  <»-gani2ations  and  render 
them  useless  to  their  employees.  Of  these  practices 
the  following  are  a  few: 

"1.  Unfair  Elections  and  Representation— The  first 
essential  for  the  proper  working  of  a  genuine  collective 
bargaining  committee  is  that  it  be  composed  entirely 
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as  the  organized  workers  may  elect  and  altogether  free 
from  the  compan/s  influence.  Only  then  can  it  be 
truly  representative  of  the  men  and  responsive  to  their 
wishes.  Upon  such  committees,  bosses,  representing 
as  they  do  the  antagonistic  interest  of  the  cmipany, 
are  so  much  poison.  Not  only  is  it  impossible  for 
them  personally  to  represent  the  men,  but  they  also 
negate  the  influence  of  the  real  workers'  delegates. 
Knowing  this  very  well,  the  steel  companies,  through 
campaigns  of  intimidation  and  election  fraud,  load 
their  company  union  committees  with  bosses,  usually 
to  the  point  of  a  majority.  So  baneful  is  this  prac- 
tice that,  were  the  company  unions  otherwise  perfect, 
it  alone  would  suffice  to  entirely  destroy  their  useful- 
ness to  the  workera 

"2.  No  Democratic  Organization  Permitted.  It  is 
common  knowledge  that,  in  order  for  the  workers  to 
arrive  at  a  uniform  understanding  through  the  S3rs- 
tematizati<Hi  and  formulation  of  their  grievances  and 
demands,  it  is  necessary  for  them  to  enjoy  and  prac- 
tice the  rights  of  free  speech,  free  assembly  tod  free 
association.  They  must  conduct  an  elaborate  series  of 
meetings  imder  their  own  control,  and  generally  carry 
on  their  business  in  a  democratic,  organized  way.  But 
with  the  company  union  system  this  is  impossible. 
All  ii  aw^^ndent  organizations  and  meetings  are  pro- 
hibited Off ipfiin  of  discharge.  Consequently  the  work- 
ers a;^  kept  voiceless  and  destitute  of  a  program. 
They  are  deliberstely  held  down  to  the  status  of  a 
mob.  Under  such  circumstances,  intelligent,  aggres- 
sive action  by  them  is  out  of  the  question. 

'^3.  Intimidation  of  Committeemen: — ^As  part  of  the 
general  plan  to  keep  their  company  uni<»is  from  being 
of  any  possible  service  to  their  employees,  it  is  cus- 
tomary for^the  companies  to  summarily  discharge  com- 
mitteemen who  dare  to  make  a  stand  in  behalf  of  the 
workers.  The  records  show  a  multitude  of  sudi  cases. 
Being  unorganized,  the  men  are  powerless  to  defend 
their  representatives.  The  natural  consequence  is  that 
the  committee  soon  degenerates  into  groups  of  men 
supinely  subservient  to  the  wishes  of  the  company  and 
deaf  to  those  of  the  workers. 

''4.  Expert  assistance  prohibited: — ^When  dealing 
with  their  employees  in  any  manner,  employers  always 
thoroughly  safeguard  themselves  by  enlisting  the  aid 
of  the  very  best  brains  procurable.  The  only  way  the 
workers  can  cope  with  this  array  of  experts  is  to  have 
the  help  of  experienced  labor  leaders,  but  under  the 
company  union  system  this  is  impossible.  AU  asso- 
ciation with  trade  union  officials  is  strictly  prohibited. 
The  company  reserves  to  itself  the  right  to  expert 
assistance.    As  a  resiilt  the  green  worker's  committee. 


already  weakened  in  a  dozen  ways  is  left  practically 
helpless  before  the  experts  upon  the  company's  side. 

"5.  Company  Union  Lacks  Power:— In  establishing 
wages,  hours  and  working  conditions  in  their  plants, 
employers  habitually  use  thdr  great  economic  power 
to  enforce  their  wilL  Therefore  to  secure  such  treat- 
ment, the  only  recourse  for  the  workers  is  to  develop 
a  power  equally  strong  and  to  confront  their  employ- 
ers with  it.  Unless  they  can  do  tfab  their  case  is  hope- 
less. In  this  vital  respect,  the  company  union  is  a 
complete  failure.  With  hardly  a  pretense  of  organiza- 
tion, unaffiliated  with  other  groups  of  workers  in  the 
same  industry,  destitute  of  funds,  and  unfitted  to  use 
the  strike  weapon,  it  is  totally  unable  to  enforce  its 
wiU,  should  it  by  a  miracle  have  one  favorable  to  the 
workers.  Weak,  and  helpless,  all  it  can  do  is  to  sub- 
mit to  the  dictation  of  the  company.  It  can  make  no 
effective  fight  for  the  men. 

"6.  Company  Diverts  Aim:— As  though  the  fore- 
going practices  were  not  enough  to  thoroughly  cripple 
the  company  unions,  the  employers  make  assurance 
doubly  sure  by  seeing  to  it  that  their  ccMnmittees  ig- 
nore the  vital  needs  of  the  workers  and  confine  them- 
selves to  minor  and  extraneous  matters,  such  as  fake 
safety-first  movements,  problems  of  efficiency,  handing 
bouquets  to  high  company  officials,  etc.  Discussi<Hi  of 
wages,  hours  and  working  conditions  are  taboo  on 
pain  of  discharge  for  the  committeeman  who  dares 
insist  upon  them.  Thus  the  company  unions  complete 
their  record  of  deceit  and  weakness  by  dodging  the 
labor  question  altogether. 

''WHEREAS,  In  view  of  the  foregoing  facts,  it  is 
evident  that  company  unions  are  unqualified  to  repre- 
sent the  interests  of  the  workers,  and  that  they  are  a 
delusion  and  a  snare  set  up  by  the  companies  for  the 
express  purpose  of  deluding  the  workers  into  the  be- 
lief that  they  have  some  protection  and  thus  have  no 
need  for  trade  union  organization;  therefore,  be  it 

''RESOLVED,  That  we  disapprove  and  condemn 
all  such  company  imions  and  advise  our  membership 
to  have  nothing  to  do  with  them;  and,  be  it  further 

"RESOLVED,  That  we  demand  the  right  to  bar- 
gain collectively  through  the  only  kind  of  organization 
fitted  for  this  purpose,  the  trade  unicm,  and  that  we 
stand  loyally  together  until  the  right  is  ccmceded  us. 
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This  seems  like  a  very  long  recitation  in  order  to 
establish  a  foundation  for  reasserting  the  decrepit 
creed  of  the  American  Federation  of  Labor  that  the 
trade  union,  as  it  is  understood  and  operated  by  the 
Federation,  is  "the  only  kind  of  organization  fitted 
for  this  (collective  bargaining)  purpose."  A  "pseudo 
union"  is  its  description  of  the  Rockefeller  plan.  Such 
a  fuss  would  not  be  necessary  is  the  idea  of  the  shop 
committee  did  not  make  a  strong  appeal  to  a  great 
many  workers.  This  fervid  recital  of  the  wicked  ways 
of  the  employers  has  a  green  hue  and  a  strong  odor 
of  jealousy  about  it.  We  suspect  that  the  motives  be- 
hind the  attack  are  akin  to  those  which  leads  the 
Federation  to  attack  I.  W.  W.s,  Bolshevism  and  So- 
cialism.   The  Federation  hates  a  rival. 


The  shop  committee  may  not  solve  the  problem 
of  industrial  warfare,  but  it  oflFers  a  good  opportunity 
in  the  right  direction.  There  never  was  and  never 
will  be  but  one  road  to  one  place;  but  of  the  many 
unpaved  roads  to  industrial  peace  this  one  is  at  least 
well  blazed.  To  condemn  it  by  impugning  the  motives 
of  all  men  whom  destiny  or  energy  has  made  employ- 
ers is  not  manly.  It  sounds  like  the  whine  of  a  weak- 
minded  boy  who  is  being  hurt. 

To  those  who  wish  to  read  an  analysis  of  the  dif- 
ference between  the  old  time  Unionism  and  the  mod- 
ern Shop  Committee  we  recommend  Mr.  Merritt's 
article  on  "Factory  Solidarity  or  Class  Solidarity," 
which  is  being  sent  to  our  members. 


A.  C.  Townley,  Founder  of  the  Non-Partisan  Leasrue,  Found  Guilty 
of  Treason  Under  the  Minnesota  Law 


State  V.  Townley  &  Gilbert,  District  Court  for  the 
County  of  Jackson,  Minnesota. 

A.  C.  Townley  and  Joseph  Gilbert  were  indicted  for 
conspiracy  to  teach  and  advocate  refusal  of  service 
in  the  military  and  naval  forces  of  the  United  States 
and  refusal  of  aid  to  the  Government  in  the  cause 
of  the  United  States  in  the  war  with  Germany.  Among 
the  acts  alleged  to  have  been  done  in  pursuance  of  the 
conspiracy  are  the  following: 

Townley  and  Gilbert  procured  one  Freitag  to  make 
speeches  at  Sioux  Valley,  in  which  Freitag  advised 
the  people  to  resist  the  draft,  not  to  invest  in  loans, 
stating  ^tfaat  it  was  not  safe  for  them  to  invest  their 
money  in  such  Government  bonds  and  that  the  United 
States  would  soon  be  bankrupt"  if  it  continued  with 
the  war.  At  Minneota,  in  Jackson  County,  Freitag 
told  the  people  not  to  invest  in  Government  bonds, 
but  to  invest  in  Non-Partisan  Grain  Elevators.  At 
another  time  he  said,  ''If  you  farmers  will  join  the 
Non-Partisan  League  we  can  make  a  law  so  as  to  stop 
your  boys  from  being  taken  in  the  Army/' 

The  conspirators  circulated  the  "National  Non-Par- 
tisan League  War  Program  and  Statement  of  Prin- 
ciples,'* in  which  there  occurred  the  following : 

"We  are  unalterably  opposed  to  permitting  stock- 
holders of  private  corporations  to  pocket  these  enor- 
mous profits,  while  at  the  same  time  a  species  of  co- 
ercion is  encouraged  toward  already  poorly  paid  em- 
ployees of  both  sexes,  in  urging  them  to  purchase  gov- 
ernment bonds  to  help  finance  the  war.     Patriotisni 


demands  service  from  all  according  to  their  capacity. 
To  conscript  men  and  exempt  the  bk>odstained  wealth 
coined  from  the  sufiferings  of  humanity  is  repugnant 
to  the  wpirit  of  America  and  contrary  to  the  ideals  of 
democracy."  "A  declaration  of  war  does  do^niepeal 
the  constitution  of  the  United  States,  and  the  unwar- 
ranted interference  of  military  and  other  authorities 
with  the  rights  of  individuals  must  cease.**    *> 

"The  contributary  causes  of  the  present  war  are 
various;  but  above  the  horrible  slaughter  loom  the 
ugly  incitings  of  an  economic  system  batfed  on  exploi- 
tation. It  is  largely  a  convulsive  effort  on  the  part  ol 
the  adroit  rulers  of  warring  nations  for  control  of  a 
constantly  diminishing  market  Rival  grdups  of  mo- 
nopolists are  playing  a  deadly  game  f oi:  commercial 
supremacy."  "It  is  equally  unjust  to  permit  lobbyists 
to  oppose  the  conscription  of  wealth  without  let  or 
hindrance,  ^^lile  making  it  a  crime  for  a  mother  to 
oppose  the  conscription  of  the  life  of  her  son." 

The  conspirators  circulated  the  resolutions  adopted 
by  the  Non-Partisan  League  held  at  St.  Paul,  Sep- 
tember 18-20,  1917,  in  which  it  is  stated: 

"The  moving  cause  of  this  world  war  was  and  is 
Political  Autocracy  used  to  perpetuate  and  extend 
Industrial  Autocracy.  It  is  the  struggle  of  political 
overlords  to  extend  and  perpetuate  their  power  to  rob 
and  exploit  their  fellow-men.  Autocratic  rulers  who 
have  robbed  and  exploited  the  fathers  and  mothers, 
now  slaughter  the  children  for  the  single  purpose  of 
further  intrenching  themselves  in  their  infamous  posi- 
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tion  and  securing  and  legalizing  their  poescasion  6t 
the  fruits  of  others'  toil  and  thrusting  the  world  under 
the  yoke  of  political  autocracy,  which  is  ever  the  shield 
and  the  mask  of  Industrial  Autocracy/' 

The  indictment  was  returned  on  the  21st  of  May, 
1918.  Townlcy  demurred  thereto.  The  demurrer  was 
overruled,  and  upon  appeal  the  order  overruling  the 
demurrer  was  sustained.  The  trial  was  held  early  in 
July  and  the  jury  returned  the  verdict  for  the  State  on 
the  12th. 

Townley  has  been  recognized  as  the  political  genius 
of  the  Non-Partisan  League.  Its  operation  in  North 
Dakota,  where  it  has  secured  possession  of  the  State 


Government,  docs  not  display  anything  original  in 
the  way  of  political  experiment,  but  rather  a  num- 
ber of  things  which  have  been  treated  in  one  way 
or  another  and  have  failed.  Among  such  measures 
is  the  Model  Anti-Injunction  Law,  which  was  passed 
last  spring.  These  deflections  from  the  normal  trend 
of  American  political  and  legal  development  involve 
a  great  waste  of  money  and  energy,  but  they  serve 
in  the  end  to  reestablish  our  confidence  and  our  trust 
in  the  principles  of  constitutional  government  as  they 
have  been  gradually,  thoughtfully,  and  painstakingly 
developed.  They  cannot  be  upset  by  false  philosophy, 
or  political  or  social  stampeding. 


The  Policemen  Unionized  in  London 


The  following  is  quoted  from  the  Survey  of  June 
28th: 

"'Can  you  imagine  a  mass  meeting  of  policemen? 
said  a  woman  trade  unionist,  who  recently  returned 
from  England.  'That  is  what  I  saw  in  London.  Why, 
policemen  are  really  like  human  beings  over  there.' 
Her  New  York  audience,  having  in  mind  the  picture 
of  bored  demi-gods  marshalling  'them  labor  agitators' 
into  Madison  Square  Garden  on  various  occasions, 
marvelled.  But  there  is  a  prospect  that  there  may  be 
in  New  York  at  some  future  day  a  meeting  like  the 
recent  demonstration  of  20,000  'bobbies'  in  Hyde  Park, 
after  their  union  had  decided  by  a  vote  of  44,000  to 
4,000  to  go  on  strike.  The  American  Federation  of 
Labor,  in  convention  at  Atlantic  City,  has  adopted 
a  resolution  favoring  the  unionization  of  city  police- 
men, and  instructing  the  officers  of  the  federation  to 
Issue  charters  to  organizations  of  policemen  that  apply 
for  them.  The  request  for  affiliation  with  union  labor 
comes  from  policemen  in  a  number  of  cities,  among 
which  are  Portland,  Ore.,  Peoria,  111.,  and  Nashville. 
It  is  predicted  that  the  process  of  organizing  police- 
men will  go  on  in  much  the  same  way  as  the  organ- 
ization of  city  firemen,  which  began  two  years  ago. 
The  International  Association  of  Fire  Fighters  was 
formed,  and  notwithstanding  the  general  opposition 
which  it  encountered  from  city  officials,  its  growth 
has  been  rapid,  the  increase  in  membership  during 
the  past  year  being  13,000.  In  explanation  it  is  said 
that  the  firemen  were  already  organized  in  benevolent 
associations,  which  were  readily  transformed  into  local 
unions.  Policemen  also  are  widely  organized  in  be- 
nevolent associations,  and  labor  men  say  that  they 
will  be  quick  to  turn  their  organizations  to  the  use 
of  obtaining  changes  in  wages  and  hours  by  trade 
union  methods. 


"Organized  policemen  in  Winnipeg  recently  aston- 
ished the  country  by  going  on  strike  in  sympathy  with 
the  other  workers,  and  they  stood  by  their  principles 
to  the  extent  of  accepting  dismissal  as  a  body  when 
they  were  oflFered  the  choice  of  signing  a  pledge  not 
to  engage  in  sympathetic  strikes  and  of  withdrawing 
delegates  from  the  Labor  Temple  or  of  turning  in 
their  badges  and  uniforms.  *  ♦  ♦  Besides  the 
right  to  go  on  sympathetic  strikes,  the  'bobbies'  are 
demanding  release  from  semi-military  discipline,  and 
they  also  claim  the  right  to  strike  if  they  arc  ordered 
to  enforce  laws  of  which  they  disapprove.    *    *    *" 

Mr.  Gompers  has  said :  "The  police  administration 
is  often  a  determining  force  in  the  struggles  of  the 
workers  for  social  and  economic  justice." 

Labor  Unions  have  repeatedly  opposed  the  state 
constabulary  unless  forbidden  to  maintain  order  in 
strikes. 

To  place  the  moral  factor  in  the  maintenance  of 
the  peace  within  the  State  in  the  hands  of  a  par- 
ticular trade  or  profession  is  not  at  all  diflferent  in 
theory  or  probably  in  practice  from  putting  it  in  the 
hands  of  the  fanatical  tyrant.  If  Mr.  Gompers  is 
content  with  the  idea  that  police  administration  should 
be  a  determining  force  in  the  struggles  of  the  work- 
ers for  social  and  economic  justice,  providing,  no 
doubt,  that  he  is  able  to  unionize  the  police,  then 
Mr.  Gompers,  the  citizens,  and  the  political  entities 
which  submit  to  that,  renounce  the  wisdom  which  is 
the  heritage  of  2,000  years  of  political  struggle,  and 
turn  to  that  course  which  Mr.  Gompers  himself 
bitterly  assailed  during  the  war.  They  are  none  other 
than  Bolshevists  who  make  the  law  and  execute  the 
law  upon  the  spur  of  the  moment  and  answer  to  no 
one  for  their  wisdom. 
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Clay  Workers  Declare  Themselves  Against  "Cooked  Up 

Disturbances 


ff 


In  a  report  on  the  industrial  conditions  in  the  metal 
trades  at  Indianapolis,  dated  July  18th,  circulated  by 
A.  J.  Allen,  Secretary  of  the  National  Metal  Trades 
Association,  the  following  significant  paragraph  oc- 
curs: 

*'The  well-known  fact  that  strikes  are  rarely  caused 
by  actual  discontentment  among  the  present  employes, 
but  are  almost  invariably  due  to  'cooked  up'  demands 
hatched  by  professional  outside  agitators,  is  further 
substantiated  by  an  occurrence  iurBrazil,  Indiana,  this 
week.  On  account  of  the  activity  of  walking  delegates 
from  a  national  clay  workers'  union  to  foment  a  strike 
of  clay  workers,  a  meeting  ot  all  the  clay  workers  em- 
ployed by  the  National  Pireproofing  Company  plant 


was  held  and  resolutions  were  passed  stating  that  they 
were  satisfied  with  conditions  and  would  remain  at 
work.  The  resolution  passed  by  a  vote  of  97  to  5. 
The  men  appointed  a  shop  conunittee  to  meet  their 
employers  and  present  all  grievances,  if  any,  that  they 
may  have.** 

This  is  not  the  first  instance  of  such  intelligent  ac- 
tion on  the  part  of  workmen  and  there  can  be  no 
doubt  that  a  very  considerable  percentage  of  the  work- 
ers are  now  thoroughly  disgusted  with  the  agitations 
which  their  leaders  worked  up  when  the  War  Labor 
Board  was  in  sight,  and  in  the  future  the  business 
agent  will  probably  have  to  work  a  great  deal  harder 
and  satisfy  himself  with  smaller  results. 


Under  the  Workmen's  Compensation  Act  the  Death  of  An  Employee 
KUled  Wiiile  Defending  His  Employer  Against  Strikers  Occurred 

in  the  Course  of  His  Employment 


Baum  V.  Industrial  Commission,  et  aL»  223  N.  E.  625, 
Supreme  Court  of  Illinois. 

Baum  was  the  operator  of  a  shirt  waist  factory. 
The  International  Garment  Workers'  Union  made  de- 
mands upon  him  which  he  refused  to  recognize  and 
subsequently  a  strike  was  declared,  "which  strike  was 
more  or  less  general  throughout  the  City  of  Chicago." 
Baum's  employees  were  not  members  of  the  Union 
and  no  trouble  existed  between  him  and  them.  One 
morning  at  about  a  quarter  of  twelve  20  or  30  strik- 
ers rushed  into  his  workroom  and  through  it  toward 
his  office.  One  Tomczyk,  a  cutter,  walked  from  be- 
hind his  table  and  tried  to  stop  the  strikers  from 
entering  Baum's  office.  Tomczyk  was  stabbed  and 
died  of  the  wound.  In  this  action  his  wife  sought 
to  recover  under  the  Workmen's  Compensation  Law 
and  she  secured  an  award  from  the  Industrial  Com- 
mission. The  Supreme  Court  of  Illinois  in  upholding 
this  award  said: 

'7he  first  question  is  whether  Tomczyk's  injury, 
which  was  received  in  the  course  of  his  emplo}rment, 
arose  out  of  his  employment.  The  words  ^arising  out 
of  have  reference  to  the  cause  or  origin  of  the  acci* 
dent,  and  seem  to  indicate  that  the  accident  must  hap- 
pen out  of  the  transaction  of  the  business  in  which 
the  workman  is  engaged.  That  would  include  any 
accident  which  might  naturally  result  from  the  man- 
ner in  which  the  business  is  carried  on  and  which 
would  be  considered  incidental  to  the  employment 


itself.  This  injury  was  clearly  a  mishap,  occurring 
outside  of  the  usual  course  of  events,  and  was  an 
emergency  which  arose  while  Tomczyk  was  engaged 
in  his  work.  It  is  well  argued  that  such  a  situation 
could  hardly  have  been  contemplated  by  either  the 
employer  or  the  employee  when  TcMxiczyk  entered  the 
employment  of  plaintifiF  in  error  (Baum).  On  the 
other  hand,  when  plaintiff  in  error  failed  to  sign  the 
agreement  with  the  union,  it  was  certain  to  cause  the 
members  of  the  union  to  use  some  measure  to  compel 
compliance  with  their  demands.  It  was  generally 
known  that  there  was  a  strike  in  the  city  of  Chicago, 
and  this  fact  was  known  to  the  plaintiff  in  error.  Un- 
fortunately, during  the  course  of  a  strike,  and  in  the 
excitement  ot  events  which  occur  during  a  strike, 
trouble  quite  frequently  arises.  In  view  of  the  general 
conditions  and  events  that  were  happening  in  the  im- 
mediate vicinity  of  the  factory  of  plaintiff  in  errc^*,  it 
can  hardly  be  said  he  should  not,  as  a  reasonable  per- 
son, expect  some  difiBculty  with  the  strikers. 

^*While  there  must  be  some  casual  relation  between 
the  employment  and  the  injury,  it  is  not  necessary  that 
the  injury  be  one  which  ought  to  have  been  foreseen 
or  expected.  It  must,  however,  be  one  which,  after 
the  event,  may  be  seen  to  have  had  its  origin  in  the 
nature  of  the  employment  *  ♦  ♦  Where  the 
trouble  arises  out  of  the  employer's  work,  and  as  a 
result  of  it  one  of  the  trespassers  injures  an  employee 
who  is  defending  his  employer's  business,  it  may  be 
inferred  the  injury  arose  out  of  the  employment." 
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DISCUSSION    OF    INDUSTRIAL   RELATIONS 


Amid  the  rapidly  shifting  9cene9  of  indtutriml  and  social  life  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  catue  of  truth  will  be  best  served  by  placing  before  men  of 
industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  association  in^ 
tends  to  publish  information  under  this  title,  without  adv€^acy  of  the  ideas  therein  contained. 


Plan  of  the  Massey-Harris  Company,  Toronto,  Ontario 


Employee  representation  is  the  basis  of  this  plan, 
but  there  is  no  provision  for  Joint  Shop  Committees 
in  the  various  Divisions,  or  Departments,  of  the 
Works.  All  matters  which  require  joint  consideration 
are  referred  to  the  Works  Council,  which  consists  of 
the  Employee  Representatives  from  all  the  Divisions 
of  the  plant,  together  with  Representatives  appointed 
by  the  Management,  who  do  not  exceed  the  Employee 
Representatives  in  number.  Matters  which  cannot  be 
adjusted  by  joint  deliberations  are  submitted  to  arbi- 
tration, if  mutually  agreeable.  A  brief  outline  de- 
scribing the  most  important  points  of  the  plan  is  given 
below. 

Representation. 

Each  Works  is  divided  into  voting  Divisions  and  a 
Representative  is  elected  for  every  200  employees,  but 
no  Works  has  less  than  three  Representatives.  In 
any  Works  where  there  are  100  or  more  women,  a 
voting  Division  composed  of  women  is  formed,  one 
of  whom  is  elected  as  Representative. 

Works  CounciL 

This  body  is  composed  of  the  elected  Representa- 
tives of  the  employee*,  together  with  Representa- 
tives of  the  Management,  who  do  not  exceed  the  Em- 
ployee Representatives  in  number,  and  both  sides 
have  an  equal  voice  in  matters  submitted  to  the  Coun- 
ciL The  Council  is  concerned  solely  with  shaping 
the  policies  of  the  Company  relating  to  wages,  hours, 
employment  and  working  conditions,  works  practice 
and  rules,  safety  and  prevention  of  accidents,  sanita- 
tion and  health,  and  other  similar  matters  of  mutual 
interest.  The  execution  of  the  Council's  decrees  re- 
mains with  the  Management,  but  the  manner  of  execu- 
tion may  at  any  time  be  considered  by  the  Council. 

The  Chairman  of  the  Council  is  appointed  by  the 
Management,  and  the  Secretary,  by  the  Superintendent 
of  the  Works,  but  neither  has  a  vote. 

A  majority  of  the  Employee  Representatives,  to- 
gether with  a  majority  of  the  Management  Represen- 


tatives, constitutes  a  quorum.  The  meetings  of  the 
Council  are  held  monthly.  The  Company  provides 
quarters  and  pays  the  regular  wages  of  the  Repre- 
sentatives while  absent  from  work  on  business  con- 
nected with  the  Council,  as  well  as  those  of  other  em- 
ployees who  are  required  to  attend  Committee  or 
Council  meetings. 

Terms  of  Representatives. 

Representatives  are  elected  for  a  term  of  one  year 
and  are  eligible  for  re-election. 

Qualificatioas  of  Voters  and  Representatives. 

To  be  eligible  for  the  office  of  Representative  an 
employee  must  be  a  Canadian  or  a  British  subject, 
21  years  of  age  and  have  been  continuously  in  the 
service  of  the  Works  for  two  years  immediately  prior 
to  nomination. 

Foremen  or  others  having  the  power  of  employment 
or  discharge  are  not  eligible  for  the  office  of  Employee 
Representative.  All  employees  18  years  of  age  or 
more  arc  entitled  to  vote,  except  persons  having  the 
right  to  hire  or  discharge. 

Nominations  and  Elections. 

Nominations  and  elections  are  held  in  the  months 
of  June  and  December  and  the  voting  is  done  by  secret 
ballot.  They  are  conducted  by  the  employees  them- 
selves with  only  such  assistance  from  the  Management 
as  may  be  required. 

The  ballot  boxes  are  in  the  joint  custody  of  the 
employees  and  the  Management  and  both  sides  are 
represented*  at  the  counting  of  the  ballots.  For  every 
position  as  Representative  the  two  persons  receiving 
the  highest  number  of  nominating  votes  are  candi- 
dates for  election.  Elections  are  held  three  days  after 
the  nominations. 

Joint  Committees. 
The  Management  appoints  a  number  of  Represen- 
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tatives  to  serve  in  the  Works  Council  not  to  exceed 
the  number  elected  by  the  employees^  and  is  equally 
represented  on  Committees. 

General  CoundL 

This  body  is  formed  to  consider  matters  which  are 
referred  to  it  by  the  President  and  which  involve  mat- 
ters of  interest  to  one  or  more  Works  of  the  Com- 
pany. The  President  of  the  Company  issues  a  notice 
designating  the  several  works  which  are  jointly  inter- 
•  •  i  in  the  matter  to  be  considered,  and  the  Em- 
.  ee  Representatives  at  the  works  designated  select 
-'  '  of  their  number  to  serve  on  the  General  Council 
lor  every  500  employees  or  majority  fraction  thereof, 
but  no  Works  has  less  than  two  Employee  Representa- 
tives in  the  General  Council.  The  Management  ap- 
points a  number  of  Representatives  not  to  exceed 
that  of  the  employees,  and  the  President  of  the  Com- 
pany, or  someone  designated  by  him,  acts  as  Chair- 
man, without  vote. 

Procedure  for  Adjustments. 

Any  employee  who  fails  to  adjust  a  grievance  with 
his  foreman  may  present  the  matter  to  the  Secretary 
of  the  Works  Council  personally,  or  through  his  Rep- 
resentative. The  Secretary  sees  that  the  complaint 
reaches  the  Superintendent  through  the  proper  chan- 
nels, and  if  the  matter  is  not  disposed  of  by  that 
official,  a  written  statement  of  the  case  is  given  to  each 
member  of  the  Council  at  least  three  days  before 
the  next  regular  meeting.  An  employee  making  such 
complaint  may  appear  before  the  Council.  After  full 
investigation  a  secret  vote  is  taken  and  a  majority 
vote  of  either  side  is  taken  as  a  unit  vote  of  that 
side.  Both  the  Employee  Representatives  and  the 
Management  Representatives  have  the  right  to  with- 
draw temporarily  for  consultation.  If  the  Council 
reaches  an  agreement  its  recommendation  is  referred 
to  the  Works  Manager  and  Superintendent  for  execu- 
tion, except  that  if  these  officials  consider  it  impor- 
tant enough  to  require  the  attention  of  the  General 
Officers,  it  is  immediately  referred  to  the  President, 
who  may  either  approve  the  recommendation  of  the 
Council  or  proceed  with  further  consideration  of  the 
matter  as  hereinafter  provided. 

If  a  tie  vote  results  in  the  Council,  the  matter  may 
be  referred  to  the  President  at  the  request  of  either 
the  Employee  or  the  Management  Representatives, 
and  within  10  days,  he  either  proposes  a  settlement  or 
refers  the  matter  directly  to  a  General  Council.  If 
the  President  proposes  a  settlement  which  is  unsatis- 
factory to  a  majority  of  the  Employee  Representa- 


tives, and  if  after  five  further  days  no  agreement  has 
been  reached,  the  President  may  refer  the  matter  to  a 
General  Council. 

If  the  President  decides  not  to  refer  the  matter  to  a 
General  Council,  or  if  upon  reference  to  a  General 
Council  the  vote  is  a  tie,  the  President  and  a  majority 
of  Employee  Representatives  may  mutually  agree  to 
submit  the  matter  to  arbitration  and  proceed  to  select 
an  arbitrator. 

Arbitration 

If  they  cannot  agree  upon  an  arbitrator  the  Em- 
ployee Representatives  choose  one  and  the  President 
chooses  another,  and  if  these  two  agree  their  decision 
is  final.  If  they  do  not  agree  they  select  and  call  in  a 
third  arbitrator  and  the  decision  of  the  majority  of 
these  three  is  final. 

Policies  Governing  Relations. 

The  right  of  employees  to  belong  to  labor  or  other 
organizations  is  not  abridged  in  any  way  in  this  plan. 

Guaranteeing  Independence  of  Representatives 

To  insure  to  each  Representative  his  right  to  inde- 
pendent action,  he  has  the  right  to  appeal  directly  to 
the  President,  the  Works  Council,  or  the  General 
Council,  for  relief  from  any  discrimination  against  him» 
for  his  official  activities,  and  if  the  decision  is  not  satis* 
factory  he  may  have  the  matter  settled  by  arbitration. 

Amendments  and  Termination. 

Amendments  to  the  plan  may  be  made  by  the  Coun- 
cil of  any  Works  by  a  majority  vote  of  all  the  Em- 
ployee and  Management  Representatives.  The  adop- 
tion or  rejection  of  an  amendment  is  not  the  subject  of 
arbitration. 

The  plan  may  be  discontinued  at  any  Works  by  a 
majority  vote  of  the  employees  or  by  the  Board  of 
Directors  of  the  Company  after  six  months'  notice. 

(  Comment* 

The  noteworthy  features  of  this  plan  are : 

1.  The  Management  reserves  the  rights  to  execute 
all  the  decrees  of  the  Works  Council,  but  the  Council 
may  at  any  time  consider  the  manner  of  execution. 

2.  The  Chairman  of  the  Works  Council  is  ap- 
pointed by  the  Management,  and  the  Secretary,  by  the 
Superintendent  of  the  Works,  both  of  whom  serve 
without  vote.     The  President  of  the  Company  ap- 
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points  the  Chairman  of  the  General  Council,  who  also 
also  serves  without  vote. 

3.  Both  sides  may  withdraw  from  meetings  of  the 
Council  for  deliberation.  This  arrangement  seems 
undesirable.  All  proceedings  should  be  joint  and  co- 
operative. 

4.  There  is  no  provision  for  the  settlement  of  dis- 
putes if  the  two  arbitrators  selected  by  the  employees 
and  the  President  cannot  agree  upon  a  third  arbi- 
trator. 

5.  If  the  Joint  Works  Council  ag^ee  on  a  matter,  it 


is  turned  over  to  the  Works  Manager  and  Superin- 
tendent for  execution,  but  if  those  officials  consider 
it  important  enough,  they  may  refer  it  to  the  Presi- 
dent, who  may  refuse  to  approve  the  decision  and  re- 
open the  case.  It  is  practically  a  veto  power  over  the 
decisions  reached  by  the  employees  and  the  Manage- 
ment equally  represent^,  although  the  controversy 
may  later  be  adjusted  satisfactorily  to  the  employees 
in  the  General  Council,  or  by  arbitration. 

6.    The  Company  pays  all  employees  for  time  lost 
in  activities  connected  with  the  working  of  the  plan. 


LEAGUE  FOR  INDUSTRIAL  RIGHTS 


With  business  crossing  the  threshold  of  a  new 
era  and  the  nati<Mi  passing  a  danger  zone  with 
its  institutions  in  a  plastic  state,  there  are  greater 
responsibilities  before  employers. 

Our  Association  sees  its  great  task  clearly  and 
does  not  shrink  from  the  contemplation.  It  sees, 
as  it  saw  a  decade  and  a  half  ago,  that  under- 
neath the  tug  of  economic  forces  the  foundations 
of  law  must  be  soimd  and  unbroken  and  it  as- 
pires more  than  ever  before  to  play  a  leading 
part  in  preserving  those  foundations.  More  than 
ever  bcifore  it  must  become  a  great  national  store- 
house and  clearing  house  on  all  that  relates  to 
the  law  of  the  Labor  Problem.  For  sixteen 
years  has  it  labored  and  the  fruits  are  good. 
Of  the  record — untarnished  by  any  spirit  of  bit- 
terness— its  members  are  justly  proud. 

The  future  holds  the  challenge  for  still  greater 
service.  The  exigencies  of  employers  present 
multiplied  needs.  Our  Association  is  resolved  to 
respond.    We  have  doubled  our  staff;  our  doors 


are  open  to  association  memberships;  our  assist- 
ance is  sought  in  widely  scattered  quarters;  we 
are  making  an  intensive  study  of  all  kinds  of 
contractual  relations  with  employeesi;  and  this 
periodical — ^a  new  ventiu*e— is  but  one  expression 
ot  our  new  aspirations. 

All  members  of  this  organization,  whether  asso- 
ciations or  individual  concerns,  should  remember 
that  the  Counsel  of  this  Association  is  their  coun- 
sel, to  whose  advice  they  are  entitled  on  all  labor 
questions,  whether  it  be  for  the  conduct  of  law 
suits,  problems  of  legislation,  or  the  drafting  of 
agreements  with  emplo-ees  individually  or  col- 
lectively— on  all  these  questions  we  are  trying  to 
gamer,  store,  and  distribute  the  acctunulated  wis- 
dom and  experience  of  the  nation  for  the  benefit 
of  all. 

Every  reported  case  in  every  state  and  Federal 
court  is  in  our  office,  carefully  digested  and  in- 
dexed according  to  subject  and  locality,  so  that 
prompt  answers  can  be  given  to  all  inquiries. 
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In  the  Hollow  of  His  Hand! 


cc  I 


Suppose  the  farmer  should  unionize  himself?  He  is  not  an 
underling  yet.  He  is  a  man  of  mettle  and  strength.  He  is  intelli- 
gent—knows the  law  of  mutual  fair  dealing  and  of  justice.  Suppose 
a  wave  of  solidarity  should  sweep  through  his  ranks  and  he  should 
by  concert  of  understanding  refuse  to  bring  his  stuff  to  town  ?  He 
is  the  best  prepared  man  on  earth  for  a  general  strike.  He  would 
not  ask  for  much  but  to  be  let  alone.  He  could  supply  himself  with 
food.  He  could  dig  a  hole  in  the  ground  and  get  his  coal.  He 
could  skin  a  sheep  and  crawl  into  the  hide.  Ought  he  to  do  it  ?  No. 
Ought  he  to  be  allowed?  No.  He  would  exercise,  then,  cleariy  an 
unsocial  power.  It  would  have  in  it  the  revolutionary  threat.  It 
would  be  against  public  policy.  He  would  make  little  children  cry 
for  bread.  It  would  be  the  last  act  where  the  tragedy  of  labor  had 
turned  into  fury.  It  would  be  a  power  exercised  without  any  na- 
tional adjudication  of  its  righteousness.  It  would  be  a  power  which 
takes  itself  for  granted,  as  Germany  does  today.  No  class  has  the 
right  to  that  sort  of  projection  of  power  into  the  industrial  life  of 
the  nation.  It  might  reach  its  aim,  but  it  would  destroy  social 
order." 

—From  ^^The  Tragedy  of  Labor  '  by  William  Riley  Halstead. 
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Labor  and  the  Power  of  the  Courts  to  Declare  Laws 

Unconstitutional 


The  American  Federationist  in  its  issue  for  August, 
describing  the  activities  of  the  Federation's  "Greatest 
Convention"  makes  the  following  comment. 

"JUDICIAL  CONSTRUCTION  OF  LAW 

"Few  more  sternly  worded  declarations  have  been 
adopted  by  Labor  than  that  adopted  at  Atlantic  City — 
the  protest  against  judicial  construction  of  law  by  in- 
junctive decree  and  by  the  practice  of  declaring  laws 
unconstitutional. 

"The  power  of  our  courts  to  declare  legislation  un- 
constitutional and  void  was  considered  a  most  flagrant 
usurpation  of  power  and  a  repudiation  and  denial  of 
the  principle  of  self-government,  recognized  now  as  a 
world  doctrine.  Injunction  decrees  by  our  courts;  the 
restriction  placed  upon  normal  and  rightful  activities 
of  the  people;  punishing  of  free  men  for  the  exercise 
of  constitutional  rights  without  opportunity  of  trial  by 
jury;  the  removal  of  safeguards  thrown  around  indi- 
viduals against  extreme  and  excessive  punishments; 
and  tbe  denial  of  an  opportiuiity  for  executive  clem- 
ency made  possible  through  the  equity  proceedings 
of  our  courts  by  means  of  injunctions,  were  declared 
as  vesting  our  courts  with  a  power  greater  than  any 
which  has  ever  been  heretofore  possessed. 

"The  convention  by  tmanimous  vote  urged  that 
every  possible  effort  be  made  for  the  early  enactment 
of  adequate  laws  which  would  deny  further  usurpation 
of  these  unwarranted  powers  by  our  courts.  It  di- 
rected that  Congress  be  petitioned  to  impeach  all 
judges  from  office  when  they  exercise  governmental 
functions  and  authority  not  expressly  delegated  to 
them,  and  that  the  widest  possible  publicity  be  sought 
in  order  that  the  public  conscience  might  be  aroused 
to  the  end  that  judicial  autocracy  and  despotism  which 
have  been  slowly  developed  in  our  midst  shall  come 
to  an  early  and  definite  end." 

It  seems  a  pity  that  there  should  be  an  organization 
of  American  citizens  for  the  declared  purpose  of  bene- 
fiting only  those  citizens  who  make  their  living  pri- 
marily as  wage  earners,  which  should  seek  to  change 
the  entire  structure  of  our  Government  to  achieve  its 
own  end.  The  American  Federation  of  Labor  was  not 
founded  for  the  purpose  of  reforming  American  con- 
stitutional law  with  a  view  to  the  advantage  of  all 
American  citizens,  but  it  was  founded  and  it  is  en- 
gaged in  molding  the  working  man  into  a  cast  and 
then  in  procuring  for  him  everything  it  can  without 


regard  to  the  rights  of  other  people  or  the  welfare  of 
the  nation  as  a  whole. 

When  the  Court  declares  a  law  unconstitutional  it 
says  that  it  has  no  power  to  enforce  it,  and  it  gets  its 
power  to  pass  upon  the  question  directly  from  the 
terms  of  the  Constitution.  If  the  Court  is  in  doubt  it 
gives  the  benefit  of  that  doubt  to  the  validiy  of  the 
legislation.  It  has  repeatedly  stated  that  all  laws  are 
assumed  to  be  constitutional  and  it  is  a  matter  of  af- 
firmative showing  that  they  are' not.  In  the  last  two 
decades  the  Courts  have,  if  anything,  weakened  the  con- 
stitutional guarantee  against  impairment  of  contracts 
and  freedom  of  speech  in  order  to  sustain  acts  of  the 
legislatures;  but  if  the  Court  had  failed  to  exercise 
its  right  to  declare  laws  unconstitutional  it  would  have 
failed  in  its  duty  to  maintain  itself  a  co-equal  part  of 
the  Government  with  the  Legislative  and  Executive 
Departments,  and  that  it  could  not  have  done  without 
having  modified — in  fact  without  having  substantially 
destroyed — the  constitution. 

When  the  question  of  the  constitutionality  of  a  legis- 
lative enactment  first  came  before  the  Supreme  Court 
of  the  United  States  in  the  case  of  Marbury  v.  Madison, 
1  Cranch  137  in  1803,  the  Court  said: 

"That  the  people  have  an  original  right  to  establish, 
for  their  future  government,  such  principles  as,  in  their 
opinion,  shall  most  conduce  to  their  own  happiness,  is 
the  basis  on  which  the  whole  American  fabric  has  been 
erected.  THE  EXERCISE  OF  THIS  ORIGINAL 
RIGHT  IS  A  VERY  GREAT  EXERTION;  NOR 
CAN  IT  NOR  OUGHT  IT  TO  BE  FREQUENTLY 
REPEATED.  The  principles,  therefore,  so  established, 
are  deemed  fundamental  And  as  the  authority  from 
which  they  proceed  is  supreme,  and  can  seldom  act, 
they  are  designed  to  be  permanent. 

"This  original  and  supreme  will  organizes  the  gov- 
ernment, and  assigns  to  different  departments  their 
respective  powers.  It  may  either  stop  here,  or  ES- 
TABLISH CERTAIN  LIMITS  NOT  TO  BE 
TRANSCENDED  BY  THOSE  DEPARTMENTS. 

"The  government  of  the  United  States  is  of  the 
latter  description.  The  powers  of  the  legislature  are 
defined  and  limited ;  and  that  those  limits  may  not  be 
mistaken,  or  forgotten,  the  constitution  is  written.  To 
what  purpose  are  powers  limited,  and  to  what  purpose 
is  that  limitation  committed  to  writing,  if  these  limits 
may,  at  any  time,  be  passed  by  those  intended  to  be 
restrained?     The  distinction  between  a  government 
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with  limited  and  unlimited  powers  is  abolished,  if  those 
limits  do  not  confine  the  persons  on  whom  they  are  im- 
posed, and  if  acts  prohibited  and  acts  allowed  are  ot 
equal  obligation*  It  is  a  proposition  too  plain  to  be 
contested,  that  the  constitution  controls  any  legislative 
act  repugnant  to  it;  or,  that  the  legislature  may  alter 
the  constitution  by  an  ordinary  act. 

''Between  these  alternatives  there  is  no  middle 
ground.  The  constitution  is  either  a  superior  para- 
mount law,  unchangeable  by  ordinary  means,  or  it  is 
on  a  level  with  ordinary  legislative  acts,  and,  like  other 
acts,  is  alterable  when  the  legislature  shall  please  to 
alter  it. 

"If  the  former  part  of  the  alternative  be  true,  then 
a  legislative  act  contrary  to  the  constitution  is  not  law; 
if  the  latter  part  be  true,  then  written  constitutions 
are  absurd  attempts,  on  the  part  of  the  people  to  limit 
a  power  in  its  own  nature  illimitable. 

"Certainly  all  those  who  have  framed  written  con- 
stitutions contemplate  them  as  forming  the  funda- 
mental and  paramount  law  of  the  nation,  and  conse- 
quently, the  theory  ot  every  such  government  must  be, 
that  an  act  of  the  legislature,  repugnant  to  the  consti- 
tution, is  void. 

"This  theory  is  essential  attached  to  a  written  con- 
stitution, and  consequently  to  be  considered,  by  this 
court,  as  one  of  the  fundamental  principles  of  our  so- 
ciety. It  is  not,  therefore,  to  be  lost  sight  of  in  the 
furdier  consideration  of  this  subject. 

"If  an  act  of  the  legislature,  repugnant  to  the  con- 
stitution, is  void,  does  it,  notwithstanding  its  invalid- 
ity, bind  the  courts,  and  oblige  them  to  give  it  effect? 
Or,  in  other  words,  though  it  be  not  law,  does  it  con- 
stitute a  rule  as  operative  as  if  it  was  a  law?  This 
would  be  to  overthrow  in  fact  what  was  established 
in  theory;  and  would  seem,  at  first  view,  an  absurdity 
too  gross  to  be  insisted  on.  It  shall,  however,  receive 
a  more  attentive  consideration. 

"It  is  emphatically  the  province  and  duty  of  the  ju- 
dicial department  to  say  what  the  law  is.  Those  who 
apply  the  rule  to  particular  cases,  must  of  necessity 
expound  and  interpret  that  rule.  If  two  laws  conflict 
with  each  other,  the  courts  must  decide  on  the  opera- 
tion of  each. 

"So  if  a  law  be  in  opposition  to  the  constitution;  if 
both  the  law  and  the  constitution  apply  to  a  particular 
case,  so  that  the  court  must  either  decide  that 
case  conformably  to  the  law,  disregarding  the  consti- 
tution, or  conformably  to  the  constitution,  disregard- 
ing the  law,  the  court  must  determine  which  of  these 
conflicting  rules  governs  the  case.  This  is  of  the  very 
essence  of  judicial  duty. 


"If,  then,  the  courts  are  to  regard  the  constitution, 
and  the  constitution  is  superior  to  any  ordinary  act  of 
the  legislature,  the  constitution,  and  not  such  ordinary 
act,  must  govern  the  case  to  which  they  both  apply. 

"Those,  then,  who  controvert  the  principle  that  the 
constitution  is  to  be  considered,  in  court,  as  a  para- 
mount law,  are  reduced  to  the  necessity  of  maintaining 
that  courts  must  close  their  eyes  on  the  constitution, 
and  see  only  the  law. 

"This  doctrine  would  subvert  the  very  foundation 
of  all  written  constitutions.  It  would  declare  that  an 
act  which,  according  to  the  principles  and  theory  of  our 
government,  is  entirely  void,  is  yet,  in  practice,  com- 
pletely obligatory.  It  would  declare  that  if  the  legis- 
lature shall  do  what  is  expressly  forbidden,  ftuch  act, 
notwithstanding  the  express  prohibition,  is  in  reality 
effectual.  It  would  be  giving  to  the  legislature  a  prac- 
tical and  real  omnipotence,  with  the  same  breath  which 
professes  to  restrict  their  powers  within  narrow  limits. 
It  is  prescribing  limits,  and  declaring  that  those  limits 
may  be  passed  at  pleasure.*' 

In  discussing  this  question  in  a  recent  paper  our 
counsel  said : 

"The  Constitution  of  the  United  Sutes  expressly 
vests,  'The  judicial  power  of  the  United  States,'  in  one 
supreme  court  and  in  such  inferior  courts  as  Congress 
may  from  time  to  time  establish.  The  'Judicial  Power* 
thus  vested  in  the  courts  is  the  power,  in  suits  between 
litigants,  to  declare  the  law  of  the  particular  case  and 
to  apply  and  enforce  it  for  the  7^judication  and  protec- 
tion of  their  rights.  The  Contitution  further  declares 
that  the  'Judicial  Power'  thus  vested  in  the  courts, 
'shall  extend  to  all  cases  in  law  or  equity  arising  under 
the  Constitution  and  Laws  of  the  United  States,'  and 
that  'the  Constitution  and  Laws  passed  in  piu^uance 
thereof  shall  be  the  supreme  law  of  the  land ;  and  the 
judges  in  every  state  shall  be  bound  thereby,  any- 
thing in  the  Constitution  or  Laws  of  any  state  to  the 
contrary  notwithstanding.'  It  will  be  observed  that 
the  whole  'Judicial  Power  of  the  United  States'  is 
vested  in  the  courts  and  nowhere  else,  by  the  express 
terms  of  the  Constitution,  and  that  they  are  expressly 
charged  to  follow,  apply  and  enforce  the  Constitution 
and  Laws  passed  in  pursuance  thereof,  as  the  supreme 
law  of  the  land.  Thus  by  express  terms  and  also  by 
necessary  implication  every  court  of  the  United  States 
and  of  the  States  is  authorized  and  compelled  by  the 
fundamental  law  of  its  being,  in  cases  pending  before 
it  to  decide  if  necessary  whether  an  act  of  Congress 
involved  in  the  case  is  pursuant  to  the  Constitution 
or  in  violation  of  it,  and  in  case  of  conflict  between  the 
two  to  give  effect  to  the  Constitution. 
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''Notwithstanding  this  the  American  Federation  of 
Labor  at  its  last  annual  convention  embarked  on  a 
campaign,  to  be  prosecuted  with  all  its  resources,  to 
take  from  the  Federal  and  State  Courts  the  power  to 
declare  acts  of  Congress  unconstitutional  and  to  take 
from  the  State  courts  the  power  to  declare  State  stat- 
utes unconstitutional  because  of  the  conflict  with  the 
State  Constitution.  Both  Federal  and  State  Courts 
are,  however,  for  reasons  not  entirely  clear,  to  be  al- 
lowed to  retain  the  power  to  declare  State  laws  uncon- 
stitutional because  of  conflict  with  the  Federal  consti- 
tution. 

"To  that  end  the  Federation  plans  the  introduction, 
with  a  view  to  passage,  in  Congress  and  the  several 
State  legislatiu'es  of  laws  which  will  compel  the  courts 
to  give  full  force  and  effect  to  all  laws  enacted  by  Con- 
gress, however  much  in  the  judgment  of  the  courts 
they  conflict  with  the  Constitution,  and  to  compel  the 
Federal  and  State  courts  to  give  like  effect  to  State 
statutes,  however  much  in  the  opinion  <rf  the  courts 
they  conflict  with  the  State  Constitution. 

''These  laws  have  not  yet  been  formulated  nor  is  it 
known  whether  they  are  to  take  the  form  of  simple 
statutes  or  to  be  proposed  as  amendments  of  the  Fed- 
eral and  State  Constitutions;  but  their  early  introduc- 
tion is  promised. 

"The  ground  on  which  this  action  is  based  is  that 
the  exercise  of  such  power  by  the  courts  is  'flat  usurp- 
ation', although  it  is  admitted  that  the  courts  have 
exercised  this  power  for  one  hundred  and  thirty  years. 

"It  will  be  seen  at  once  that  this  program,  if  adopted 
and  upheld,  sweeps  away  at  once  all  effective  constitu- 
tional limitations  and  restrictions  upon  the  legislative 
branches  of  the  Federal  and  State  Governments.  By 
their  constitutions  those  bodies  are  given  certain  lim- 
ited poweiB  of  legislation  which  are  hedged  about  by 
many  restrictions,  which  must  be  observed  if  their  acts 
are  to  be  valid  and  have  the  force  of  laws.  But  by 
the  Federation's  program  they  are  to  be  sole  judges  of 
their  own  powers  and  their  statutes,  onct  enacted,  are 
to  have  the  force  of  laws,  however  much  they  conflict 
with  the  restrictions  placed  upon  the  legislative  bodies 
by  the  Constitution.    The  courts  are  to  be  compelled. 


in  determining  the  rights  of  litigants  in  cases  pending 
before  them,  to  give  effect  to  any  statute  placed  upon 
the  statute  books  by  the  legislative  body  and  to  adjudi- 
cate and  administer  the  rights  of  the  litigants  according 
to  such  statute,  however  much  it  derogates  from  the 
rights  secured  to  them  by  the  Constitution.  A  statute 
once  enacted  and  placed  upon  the  statute  books  with 
the  approval  of  the  executive  or  over  his  veto  thus 
becomes  the  supreme  law  of  the  land.  The  only  rem- 
edy would  be  the  repeal  of  the  unconstitutional  law  by 
Congress  or  the  State  legislature. 

"This  program  violates  the  whole  theory  of  our 
political  system,  which  is  that  the  ultimate  sovereignty 
is  in  the  people,  from  which  springs  aU  legitimate 
authority.  The  people  of  the  Union  created  a  national 
Constitution  and  conferred  upon  it  powers  of  sov- 
ereignty over  certain  subjects,  including  the  judicial 
power  which  they  vested  in  the  Federal  courts;  and 
the  people  of  each  State  created  a  state  government,  to 
exercise  the  remaining  powers  of  sovereignty,  including 
the  judicial  power  which  they  likewise  vested  in  the 
state  courts.  By  the  Constitutions  which  the  people 
established,  they  not  only  tied  the  hands  of  the  legis- 
lative, executive  and  judicial  departments  of  the  Gov- 
ernment by  the  restrictions  they  placed  upon  each,  but 
their  own  hands  as  well ;  and  neither  the  executive,  leg- 
islative, or  judiciary  nor  the  whole  people  as  an  aggre- 
gate body  are  at  liberty  to  take  action  in  opposition  to 
this  fundamental  law. 

"It  will  be  very  interesting  to  follow  the  develop- 
ments of  the  Federation's  program  and  we  shall  take 
great  pleasiu-e  in  laying  before  oiu*  readers  from  time 
to  time  its  progress." 

The  structure  of  our  Government  is  not  complicated 
and  the  Constitution's  clear  and  well  thought  out  pur- 
pose to  prevent  our  Government  becoming  one  of  men 
rather  than  of  law,  has  been  justified  by  the  steady 
growth  and  prosperity  of  our  people,  and  the  vast  num- 
bers who  have  sought  opportunity  by  coming  from  all 
parts  of  the  earth  to  our  shores.  It  can  resist  any 
amount  of  propaganda  which  is  urged  in  the  selfish 
interest  of  a  greedy  minority,  if  the  people  will  study, 
understand  and  observe  it. 
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The  Federal  Court  Issues  an  Injunction  Against  Strikers  and  Directs 
the  Manufacturer  to  Fulfill  Its  Contracts 


Larimer  &  Burget  vs.  Vincennes  Bridge  Company, 
LfOcal  Union  No.  293  of  the  International  Asso- 
ciation of  Bridge,  Structural  and  Ornamental  Iron 
Workers  of  Vincennes,  Indiana,  et  aL  District 
Court  for  the  District  of  Indiana,  July  18,  1919. 

Larimer  and  Burget  are  partners  doing  business  un- 
der the  name  of  Larimer  &  Burget  Bridge  Company 
of  Memphis,  Tennessee,  and  they  have  contracts  with 
municipal  and  county  authorities  to  erect  highway 
bridges  in  several  states  along  the  Mississippi.  They 
contracted  with  the  defendant,  the  Vincennes  Bridge 
Company,  for  the  purchase  of  structural  iron  in  con- 
dition to  be  erected.  When  they  called  for  the  de- 
livery of  the  iron  The  Vincennes  Bridge  Company  re- 
plied that  it  was  unable  to  fulfill  the  contract  and 
gave  as  its  inability  to  perform,  the  following  circum- 
stances : 

''Prior  to  the  declaration  of  war  between  the  United 
States  and  Germany,  our  Company  had  a  well  organ- 
ized and  e£Eicient  force  o£  skilled  and  competent  work- 
men in  our  factory.  During  the  progress  of  the  war, 
the  United  States  Government  asked  us  to  furnish  it, 
through  the  Submarine  Boat  Corporation,  a  number 
of  our  skilled  employees  to  assist  in  the  work  of  the 
construction  of  merchant  ships  for  the  use  of  the 
United  States  Government  and  we  complied  with  that 
request  and  did  release,  temporarily,  a  number  of  our 
best  and  most  skilled  workmen.  We  also,  during  the 
progress  of  the  war,  entered  into  a  contract  with  the 
U.  S.  Shipping  Board  Emergency  Fleet  Corporation 
through  the  Submarine  Boat  Corporation,  to  furnish 
and  fabricate  ship  steel  for  merchant  vessels  for  the 
U.  S.  Government  and  in  order  to  be  able  to  furnish 
the  material  required  for  that  purpose,  we  employed 
laborers  wherever  we  could  get  them  and  on  account 
of  the  scarcity  of  labor,  during  the  progress  of  the  war, 
we  were  unable  to  get  all  of  the  skilled  and  efficient 
help  which  we  needed  and  as  a  sort  of  make-shift,  we, 
temporarily,  employed  whatever  we  could  procure. 
It  was  our  desire  and  intention  to  keep  open  the  places 
of  our  former  employees,  when  they  returned  to  us 
after  the  war  and  it  was  our  desire  to  displace  the 
employees  whom  we  picked  up  during  the  emergency. 
We  also  found  that  wo  were  burdened  with  a  num- 
ber of  employees,  engaged  during  the  progress  of  the 
war,  who  were  inefficient  about  their  work  and  who 
greatly  hindered,  delayed  and  obstructed  the  efficiency 
and  progress  of  the  work  and  interfered  with  a  compe- 
tent organization  of  our  working  forces. 


''We  completed  our  contracts  with  the  United 
States  Shipping  Board  on  June  14,  1919,  and  realizing 
that  we  would  be  unable  with  our  then  working  force 
to  comply  with  our  contracts  with  you  and  others 
without  a  serious  loss  and  injury  to  our  business  we 
decided  that  we  would  close  down  our  manufacturing 
establishment  until  we  could  reorganize  otu:  working 
force  and  obtain  the  necessary  number  of  skilled,  com- 
petent and  efficient  workmen. 

"On  the  7th  of  July,  this  year,  we  reopened  our  plant 
with  a  number  of  our  former  employees  and  started 
work  on  material  necessary  for  the  fulfillment  of  our 
contracts,  but  during  the  day  and  the  night  following 
our  employees  were  assaulted  and  threatened  with 
violence  by  a  large  number  ot  men  who  had  been 
formerly  in  our  employ  and  by  a  large  number  of  oth- 
ers, who  were  not  and  never  had  been  in  our  employ 
and  by  means  of  demonstrations  in  large  bodies, 
threats  and  assaults  they  intimidated  our  en:iployees 
to  such  an  extent  that  they  were  afraid  of  their  lives 
if  they  continued  to  work  for  us.  Threats  were  also 
made  that  their  property  would  be  destroyed  and  also 
their  lives  placed  in  jeopardy  and  also  threats  made 
against  the  officers  and  stockholders  of  our  corpora- 
tion. We  were  further  informed  that  on  the  night  of 
July  3rd,  this  year,  a  meeting  was  h^ld  at  the  head- 
quarters of  the  Central  Labor  Union  of  this  city  by 
representatives  of  all  of  the  labor  organizations  of  this 
city  and  county  for  the  purpose  of  taking  steps  to 
compel  and  coerce  us  to  discharge  a  number  of  our  old- 
est, best  and,  most  efficient  employees  and  to  re-env* 
ploy  certain  ones  of  our  former  employees  whom  we  do 
not  desire  to  further  continue  in  our  employ  and  on 
the  21st  of  June,  1919,  we  received  a  communication 
from  a  so-called  organization  which  is  as  follows: 

(Agreement) 

"This  agreement  made,  and  entered  into  this 
day  of  June,  1919,  by  and  between  Local  Union  No. 
293  of  the  International  Association  of  Bridge,  Struc- 
tural and  Ornamental  Iron  Workers,  of  Vincennes, 
Ind.,  and  the  Vincennes  Bridge  Co.,  of  Vincennes,  Ind., 
shaU  become  operative  on  June  25,  1919,  and  remain  in 
full  force  and  effect  for  one  (1)  year. 

"It  is  hereby  agreed  by  the  Vincennes  Bridge  Com- 
pany and  Local  Union  No.  293  of  the  Bridge,  Struc- 
tural and  Ornamental  Iron  Workers  that  eight  hours 
(8  hotu^)  shall  constitute  a  day's  work  and  the  rate 
of  wages  shall  be  the  former  ten  hours  pay  for  the 
eight  hours.  ,  . 
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''It  is  agreed  farther  by  Local  Union  No.  293,  of 
the  Bridge,  Structural  and  Ornamental  Iron  Workers^ 
of  Vincennes,  Ind.,  and  the  Vincennes  Bridge  Co.,  of 
Vincennes,  Ind.,  that  overtime  after  eight  hours  shall 
be  at  the  rate  of  time  and  one-half  and  that  double 
time  shall  be  paid  for  Sundays,  Labor  Day  and  Christ- 
mas. 

''It  is  still  farther  agreed  by  Local  Union  No.  293 
of  the  Bridge,  Structural  and  Ornamental  Iron  Work- 
ers of  Vincennes,  Ind.,  and  the  Vincennes  Bridge  Co., 
of  Vincennes,  Ind.,  that  all  men. who  were  employed 
in  and  around  their  plant  on  June  14, 1919,  and  were  let 
out  of  employment  on  June  16,  1919,  shall  be  reem- 
ployed and  reinstated  at  their  former  positions,  with 
the  exceptions  of  those,  if  any,  that  have  not  become 
members  in  good  standing  in  aforesaid  Local  Union 
No.  293. 

''It  is  farther  agreed  by  the  Vincennes  Bridge  Com- 
pany that  none  but  members  of  Local  Union  No.  293 
of  the  Bridge,  Structural  and  Ornamental  Iron  Work- 
ers of  Vincennes,  Ind.,  shall  be  employed  in  or  around 
the  plant  of  the  above  mentioned  company  at  Vin- 
cennes, Ind. 

Signed  Vincennes  Bridge  Company, 


Per. 
Presented  by 
Executive  Board 
of  Local  No.  293. 


Signed  by  for  Local  Union  No.  293 
of  Bridge,  Structural  and  Ornamental 
Iron  Workers. 


Per 


.Pres. 
..Sec. 


''We  have  been  engaged  in  the  manufacturing  busi- 
ness in  Vincennes,  Ind.,  for  more  than  twenty  years 
and  this  is  the  first  time  in  our  history  that  we  have 
been  compelled  to  announce  oiu*  inability  to  comply 
with  our  contracts.  We  are  anxious  and  willing  to  ful- 
fill our  contract  with  you  and  the  other  persons  pro- 
viding that  we  may  do  so  peaceably  and  in  a  lawful 
manner,  but  under  the  present  conditions  as  they  now 
exist  we  do  not  feel  that  it  would  be  safe  for  either 
our  persons  or  property  or  employees  if  we  should 
attempt  to  open  our  factory  and  furnish  you  the  mate- 
rial agreed  upon.'* 

In  their  complaint  the  plaintiffs  set  forth  their  con- 
tract with  the  defendant  company  and  the  terms  of 
the  letter  from  the  company  above  quoted  and  then 
alleged  that  the  strikers  in  pursuing  their  scheme  of 
intimidation  and  violence  brandished  revolvers,  clubs 
and  other  dangerous  instruments  in  the  presence  of 
the  defendant's  employees,  entered  the  homes  of  the 
employees  threatening  murder  not  only  to  the  em- 
ployees but  to  members  of  their  families,  and  took 
one  employee  at  night  outside  of  the  city,  beat  him 
with  clubs  and  rocks  into  an  unconscious  condition 
and  abandoned  him  on  the  highway. 

After  a  hearing  upon  the  motion  for  an  order  to 
grant  a  temporary  injunction  the  Court  criticized  the 
activities  of  the  Union  in  very  severe  language  and 
issued  an  injunction  directing  the  Bridge  Company 
to  fulfill  its  contracts  and  the  strikers  to  refrain  from 
interfering  with  the  activities  of  the  Vincennes  Bridge 
Company.  The  injunction  is  unusually  specific  and 
inclusive  in  its  terms. 


Injunction  Issued  Against  tlie  International  Association  of 
Macliinists  in  Brooklyn,  New  York 


American  Machine  &  Foundry  Company  v.  Dixon,  et 
al..  New  York  Supreme  Court  for  Kings  County. 

The  plaintiff  has  been  engaged  in  the  manufacture 
of  tobacco  machinery  and  automatic  machinery  in 
general  in  Brooklyn,  New  York,  for  more  than  twenty 
years  and  normally  employs  1,700  men,  most  of  whom 
are  machinists.  The  plaintiff  has  always  conducted 
an  open-shop,  pays  the  prevailing  wages,  works  forty- 


eight  (48)  hours  a  week  and  has  equipped  its  factory 
with  the  most  modern  conveniences  for  its  workers 
such  as  individual  steel  lockers,  wash  basins,  shower 
baths  and  a  restaurant.  On  June  13th  a  committee 
representing  local  unions  of  the  International-  Asso- 
ciation of  Machinists  called  upon  the  plaintiflF  and  de- 
manded that  it  enter  into  the  following  agreement : 

AGREEMENT  entered  into  between  the  AMER- 
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ICAN  MACHINE  &  FOUNDRY  COMPANY,  of 
Brooklyn,  N.  Y.,  and  District  No.  15  of  the  Interna- 
tional Association  of  Machinists. 

The  following  rules  are  agreed  upon  covering  wages 
and  hours  for  machinists,  tool,  die  and  jig  makers, 
and  all  other  employees  who  are  in  any  manner  en- 
gaged in  work  connected  with  the  machinists'  trade 
in  the  employ  of  said  company. 

HOURS. 

Eight  (8)  hours  shall  be  the  work  day,  to  be  worked 
between  the  hours  of  8  A.  M.  and  5  P.  M.,  for  Mon- 
day, Tuesday,  Wednesday,  Thursday  and  Friday,  and 
Four  (4)  hours  shall  constitute  the  work  day  for  Sat- 
urday, to  be  worked  between  the  hours  of  8  A.  M. 
and  12  noon,  making  a  total  of  Forty-four  Hours  per 
week. 

WAGES. 

Beginning  ,  1919,  machinists  required  to 

do  a  general  class  of  work  in  the  shop,  shall  receive 
at  least  the  minimum  rate  of  Eighty  Cents  (80c)  per 
hour. 

Machinists  and  erectors  who  are  required  to  leave 
the  shop  to  do  any  erecting,  dismantling  or  repairing 
of  machines,  shall  receive  at  least  the  minimum  rate 
of  Ninety  Cents  (90c)  per  hour. 

Tool,  die  and  jig  makers,  who  are  required  to  do  a 
general  class  of  work  in  the  shop  under  this  classi- 
fication shall  receive  at  least  the  minimum  rate  of 
Ninety  Cents  (90c)  per  hour. 

All  other  employees  who  are  engaged  in  any  man- 
ner in  the  production  of  machines  and  who  do  not 
come  under  the  classification  of  either  machinists  or 
toolmakers,  shall  receive  at  least  the  minimum  rate  of 
Sixty-Eight  Cents  (68c)  per  hour. 

All  helpers  shall  receive  at  least  the  minimum  rate 
of  Fifty-Four  Cents  (54c)  per  hour. 

All  female  help  shall  receive  at  least  the  minimum 
rate  of  Forty-Two  Cents  (42c)  per  hour. 

Should  female  help  be  required  to  perform  work 
similar  to  that  which  is  done  by  men,  they  shall  re- 
ceive the  same  rate  of  pay  as  the  men. 

It  is  understood  that  when  construction  machinists 
are  sent  out  of  the  city  to  perform  work  for  the  com- 
pany they  are  to  be  allowed  at  least  Four  Dollars 
($4.00)  per  day  for  hotel  expenses  (this  is  not  to  in- 
clude car  or  railroad  fare). 

It  is  further  understood  that  no  one  classified  as 
above,  who  is  now  receiving  a  higher  rate  than  the 
above  mentioned  minimum,  is  to  suflfer  any  reduction 
under  this  agreement. 


It  is  agreed  by  the  company  that  all  forms  of  piece 
work  or  allied  systems  shall  be  abolished. 

It  is  further  agreed  that  the  custom  of  having  tht 
employees  operate  two  or  more  machines,  shall  be 
discontinued  except  in  such  cases  where  there  is  a 
mutual  understanding  between  both  parties  to  this 
agreement. 

NIGHT  SHIFT. 

Should  the  company  desire  to  operate  a  night  force, 
it  is  agreed  that  they  shall  pay  time  and  one-half  for 
all  work  performed  up  to  Forty-Four  (44)  hours  per 
week.  All  time  worked  after  that  shall  be  paid  at  the 
rate  of  double  time. 

OVERTIME. 

All  time  worked  after  th&v  recognized  quitting  time 
shall  be  considered  as  overtime,  and  shall  be  paid  at 
the  rate  of  double  time. 

All  legal  holidays  and  Sundays  shall  be  paid  at  the 
rate  of  double  time.  Should  any  of  the  holidays  fall 
on  a  Sunday,  the  day  to  be  observed  by  the  State, 
Nation  or  Proclamation  shall  be  considered  a  holi- 
day, and  shall  be  paid  at  the  rate  of  double  time. 

When  overtime  is  worked,  there  shall  be  at  least 
Thirty  (30)  minutes  intermission  before  overtime  is 
begun. 

CLASSIFICATION. 

Machinists,  tool  and  die  makers  who  shall  come  un- 
der the  above  classification  shall  be  required  to  do 
all  dismantling,  assembling,  erecting,  repairing  and 
manufacturing  of  all  kinds  of  tools,  jigs,  dies,  ma- 
chines and  parts  thereof,  and  shall  be  employed  on 
lathes,  planers,  machines,  grinders  of  all  descriptions, 
drill  presses,  shapers,  slotters,  Jones  &  Lamson  and 
American  Turret  lathes,  also  automatic  screw  ma- 
chines, and  all  vise  and  bench  work  where  mechanics 
are  required  to  do  a  general  class  of  work,  and  on  all 
machines  tools  not  herein  mentioned,  and  they  shall  be 
members  of  the  International  Association  of  Machin- 
ists. 

It  is  agreed  by  the  company,  should  they  hire  any 
help  specified  in  this  agreement  who  are  not  mem- 
bers of  the  International  Association  of  Machinists, 
that  after  they  have  been  in  the  employ  of  the  com- 
pany for  a  period  of  ten  (10)  days  and  are  satisfactory 
to  the  company  in  their  respective  positions,  they  shall 
become  members  of  the  International  Association  of 
Machinists. 

APPRENTICES. 

Apprentices  shall  not  be  less  than  sixteen  (16),  nor 
more  than  twenty-one  (21)  years  of  age  at  the  begin- 
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ning  of  their  apprenticeship  term,  and  shall  serve  four 
(4)  years  and  be  employed  on  the  day  force  only. 

The  number  of  apprentices  shall  not  exceed  One 
(1)  to  ever  Five  (5)  journeymen  machinists  employed. 

To  be  recognized  as  an  apprentice  under  this  agree- 
ment, the  apprentice  must  have  a  regular  apprentice- 
ship contract,  or  a  definite  agreement  as  to  his  ap- 
prenticeship conditions,  and  shall  be  given  an  oppor- 
tunity to  work  at  all  branches  of  the  trade  during  his 
apprenticeship. 

The  minimum  rate  for  apprentices  shall  be  as  fol- 
lows: 

1st  year  25c  per  hour. 

2nd  year  30c  per  hour. 

3rd  year  42c  per  hour. 
1st  six  months  of  4th  year  55c  per  hour. 
2nd  six  months  of  4th  year  70c  per  hour. 

Thereafter  he  shall  receive  at  least  the  prevailing 
minimum  rate  paid  journeymen. 

It  is  understood  and  agreed  by  both  parties  that 
no  employee  will  be  discriminated  against  because 
of  his  activities  of  any  shop  committee. 

Should  any  differences  arise  in  connection  with  the 
above  rules  that  cannot  be  satisfactorily  adjusted  by 
the  Superintendent  of  the  company  and  the  Shop 
Stewarts  of  the  Association,  such  matters  in  dispute 
shall  be  referred  to  the  officials  of  the  company  and 
the  representatives  of  the  International  Association  of 
Machinists,  who  shall  have  access  to  all  departments 
to  make  proper  investigations. 

All  grievances  that  may  be  referred  as  above  speci- 
fied in  this  agreement  shall  be  adjusted  or  a  decision 
reached  thereto,  within  Ten  (10)  days.  There  shall 
be  no  strike  or  lockout,  unless  the  representatives 
specified  in  the  above  section  fail  to  come  to  an  under- 
standing. 

It  is  hereby  agreed  that  when  these  rules  or  agree- 
ment are  signed,  the  same  shall  be  open  for  Thirty 
(30)  days  prior  to  its  expiration  for  the  purpose  of 
discussing  the  wage  scale  or  to  amend  any  provision 
contained  herein. 


The  International  Association  of  Machinists  shall 
render  the  company  all  possible  assistance  in  securing 
help  covered  by  this  agreement. 

This  agreement  shall  remain  in  force  from 
1919,  to 

Signed  for  the  Company : 


Signed  for  the  International  Association  of 
Machinists : 


The  plaintiflf  refused  to  sign  the  agreement  and  on 
June  16th  its  employees  were  called  out  and  those 
who  refused  to  leave  were  physically  pulled  from  their 
benches  and  forced  out.  Pickets  were  immediately 
stationed  and  from  then  until  the  serving  of  the  in- 
junction in  this  proceeding  there  has  been  constant 
violence  in  the  conduct  of  the  strike.  Some  25  affi- 
davits accompany  the  complaint  and  they  show  among 
other  things  that  automobile  trucks  carrying  loyal 
employees  to  and  from  the  factory  were  followed  by 
touring  cars  with  strikers  who  exhibited  revolvers  and 
on  two  occasions  fired  several  shots  at  the  men  in  the 
trucks,  that  little  children  were  pushed  into  the  street 
before  the  trucks  in  order  to  compel  the  trucks  to 
stop,  that  individual  employees  on  foot  were  followed 
by  three  or  four  men  at  a  time  and  on  two  or  three 
occasions  were  assaulted,  knocked  down  and  left  un- 
conscious. Men  were  assaulted  near  their  homes 
miles  away  from  the  factory.  In  no  case  of  assault 
was  more  than  one  man  attacked  at  a  time  by  less 
than  three  strikers. 

Since  an  injunction  issued  the  strikers  have  been 
quiet,  but  two  arrests  have  been  made  for  contempt, 
and  the  defendants  sentenced  for  20  days  each. 


Peaceful  Picketing  in  Pennsylvania  Forbidden 


Landis  Tool  Co.  v.  Oiler,  et  aL,  Frick  Co.  v.  Ditch,  et 
al.,  Court  of  Common  Pleas,  Franklin  County,  Pa., 
August  25,  1919. 

The  plaintiffs  are  situated  in  Waynesboro,  Franklin 
County,  Pa.  On  August  18th  a  strike  occurred  in  the 
Frick  Co.  incident  to  the  laying  off  of  some  workmen. 
On  the  following  day  it  spread  to  all  the  other  factor- 


ies in  Waynesboro.  On  the  21st  about  150  workmen 
from  Waynesboro  visited  the  plant  of  the  plaintiff 
Landis  Tool  Co.,  at  Greencastle,  nine  miles  from 
Waynesboro.  The  manager  of  the  factory  there  gave 
every  man  the  opportunity  to  leave.  Only  three  men 
left  and  then  he  locked  the  doors  to  protect  those 
remaining  at  work  from  the  strikers.  By  the  conniv- 
ance of  a  confederate  they  entered  by  a  laddex.tlu'PUfirh 
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a  window  in  the  second  story,  descended,  opened  the 
doors  and  got  the  whole  crowd  inside  the  factory, 
whereupon  they  forced  the  workmen  to  leave  their 
benches  and  after  cleaning  the  factory  of  its  work- 
men they  mauled  the  superintendent  badly.  The  strik- 
ers also  interfered  with  customers  of  the  plaintiffs 
who  sought  to  enter  their  shops.  Injunctions  were 
issued  running  against  individuals  who  were  identi- 


fied as  members  of  the  crowds  that  forced  the  work- 
men out  at  Greencastle  and  obstructed  the  free  pass- 
age of  customers.  The  injunctions  as  prayed  for  pro- 
hibit all  picketing,  peaceful  or  otherwise.  This  is  in 
conformity  with  the  law  as  it  has  been  held  by  the 
lower  courts  of  Pennsylvania,  but  the  issue  has  not 
been  directly  passed  upon  by  the  Supreme  Court  of 
Pennsylvania. 


Actors'  Union  Enjoined  From  Inducing  Breacli  of  Contract 

Between  Actors  and  Managers 


Cook  V.  Wilson,  ct  aL,  New  York  Supreme  Court  for 
the  County  of  New  York,  Aug.,  1919. 

The  Actors'  Equity  Association,  recently  formed 
and  now  a  member  of  the  American  Federation  of 
Labor,  ordered  a  strike  early  in  August  against  every 
member  of  the  Producing  Managers'  Association,  an 
association  formed  by  the  managers  to  counteract  the 
Equity  Association.  As  it  developed,  substantially 
every  show  then  going  on  in  New  York  was  being 
conducted  by  members  of  the  Producing  Managers' 
Association  and  within  two  weeks  all  of  the  theatres 
were  shut  down.  Theatres  have  also  been  shut  down 
in  Boston,  Philadelphia  and  Chicago.  The  actors  were 
called  out  within  a  few  minutes  before  the  curtain  rose 
in  nearly  every  case,  and  it  was  necessary  for  the 
managers  to  turn  audiences  already  seated  from  their 
doors.  When  the  strike  had  been  in  progress  for 
about  a  week  the  stage  hands,  through  their  union, 
and  musicians  through  theirs,  joined  the  strike,  and 
it  has  been  impossible  for  the  managers  to  give  any 
form  of  substitute  show  in  their  theatres. 

A  suit  was  brought,  seeking  to  enjoin  Francis  Wil- 
son, President  of  the  Actors'  Equity  Association,  and 
the  other  officers  and  members  of  the  Association  from 
calling  any  further  strikes  and  from  doing  anything 
to  maintain  the  strikes  already  called,  on  the  theory 
that  their  action  was  a  conspiracy  to  induce  the  actors 
to  break  their  contracts  with  their  employers.  The 
action  of  professional  men  in  breaking  their  contracts 
for  the  purpose  of  securing  any  relief  however  just 
it  might  be,  is  entirely  untenable  in  law  or  morals. 
The  injunction  prayed  for  during  the  pendency  of  the 
action  was  secured  and  the  Court  in  its  decision  made 
the  following  observations : 

•*The  actions  of  the  actors  and  the  Actors'  Asso- 
ciation which  have  for  their  object  the  obstruction  of 
the  public  in  going  to  the  theatres  peacefuly  and  freely 
and  without  molestation,  are  unlawful;  the  acts  of  the 
strikers,  as  they  are  called,  which  interfere  with  that 
right  and  with  the  right  of  the  managers  to  have  the 


public  come  freely  to  them  and  to  trade  with  them 
without  obstruction,  whether  those  acts  be  acts  of 
threat  or  persuasion,  of  themselves  are  a  violation  of 
law.    The  right  of  a  man  to  do  business,  the  rights 
founded  on  private  contract  between  individuals,  are 
property  rights.    It  is  a  property  right  for  these  men 
who  are  running  theatres  to  have  the  public  allowed 
free,  unobstructed  access  to  their  theatres  and  an  un- 
restricted privilege  to  deal  with  them.     That  is  as 
much  a  property  right  as  is  the  ownership  of  the  the- 
atres themselves;  and  if  there  be  any  interference,  by 
obstruction  or  otherwise,  with   that  property  right 
which  leads  to  the  destruction  of  the  manager's  busi- 
ness, such  interference  is  illegal  as  much  as  would  be 
the  act  of  a  person  who  took  a  lighted  torch  and  ap- 
plied it  to  the  theatre  and  burned  it  down.    The  very 
recent  case  of  Auburn  Draying  Company  against  Wil- 
liam Warden  et  al.,  reported  in  the  Law  Journal  Au- 
gust 8,  1919,  was  one  very  similar  to  the  case  tmder 
consideration,  and  in  that  the  law,  which  has  been  so 
frequently  stated  by  the  courts,  was  reiterated,  name- 
ly, that  interference  between  the  pubUc  and  the  plain- 
tiff is  interference  with  a  property  right,  is  illegal; 
and  wiU  be  enjoined.    I  wish  to  emphasize  the  clear 
distinction  between  the  right  of  an  employee  to  de- 
cline to  enter  into  a  contract,  which  he  may  do  for 
any  reason,  and  the  right  of  employees  to  conspire  to- 
gether to  destroy  the  business  of  their  employers  to 
the  end  that  they  may  compel  those  employers  to 
recognize  any  outside  agency  in  the  transaction  of 
business  between  them.    If  an  actor  breaks  his  con- 
tract with  his  employer  a  court  of  equity  will  not  in- 
terfere between  the  employer  and  the  employee  to  the 
end  of  compelling  the  employee  to  fulfill  his  contract. 
The  courts  will  not  seek  to  enforce  the  performance 
of  a  contract  for  personal  services,  but  will  leave  the 
person  aggrieved  to  his  remedy  at  law.    The  actors 
may  break  their  contracts,  individually  or  all  of  them, 

with  or  without  reason^    That  is  between  themselves, 
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their  consciences  and  their  employers.  The  court  will 
not  interfere  to  compel  them  to  fulfill  their  contracts. 
The  reason  is  that  the  law  recognizes  the  fact  that  it 
is  usually  impossible  to  compel  the  performance  of  a 
contract  for  personal  services.  Obviously  a  court  can- 
not make  an  actor  act,  and  so  if  an  actor  breaks  his 
contract  the  manager  is  left  to  his  action  for  damages 
or  to  an  equity  action  to  restrain  the  actor  from  per- 
forming under  employment  from  another  during  the 
term  of  the  broken  contract.  And  in  those  cases, 
which  are  recognized  by  the  courts,  where  the  services 
of  the  actors  are  of  an  unusual,  unique  character,  the 
courts  will  enjoin  such  actor  who  has  violated  his  con- 
tract from  appearing  in  other  employment  The  act- 
ors have  a  perfect  right  to  combine  together,  to  form 
a  union,  to  join  a  society  such  as  the  Actors*  Equity 
Association,  for  the  purpose  of  promoting  the  welfare 
of  the  actors  generally  or  individually.  They  may 
unite  in  saying  that  they  will  not  work  for  an  em- 
ployer who  does  not  recognize  such  society.  They 
have  a  right  to  make  their  own  conditions  for  their 
own  employment,  and  they  are  at  liberty  to  do  so, 
and  if  their  acts  conform  with  the  law  in  effecting 
that  purpose  such  organization  is  perfectly  lawful,  and 
not  only  would  not  be  criticised,  but,  I  think  it  would 
be  approved  generally  by  the  citizens,  and  certainly 
by  the  courts.    That  applies  to  contracts  and  to  efforts 


to  obtain  contracts  in  the  future.  But  when  valid  con- 
tracts exist  between  individuals  those  conracts  are 
sacred,  and  to  induce  a  person  to  violate  them  for  any 
purpose  is  an  unlawful  act,  and  that  no  matter  what 
the  means  of  persuasion  be,  whether  legal  or  illegaL 
[Note:  Up  to  the  present  the  decisions  of  the  highest 
court  in  New  York  have  been  to  the  contrary.]  It  is 
unlawful  for  one  by  legal  means  to  persuade  another 
to  do  an  unlawful  act,  and  the  violation  of  a  contract 
is  an  unlawful  act.  So  that  if  this  Actors'  Equity  As- 
sociation, or  these  actor  defendants,  counsel  or  aid  or 
abet,  for  any  purpose,  an  individual  actor  to  the  end 
that  he  may  violate  his  existing  contract,  for  the  pur- 
pose of  accomplishing  some  ulterior  object,  such  ac- 
tion is  illegal,  no  matter  what  the  ulterior  purpose  be. 
The  end  does  not  justify  the  means." 

This  is  the  first  attempt  on  the  part  of  men  whose 
occupation  has  heretofore  been  regarded  as  that  of  a 
profession — ^that  is,  an  occupation  in  which  the  pri- 
mary consideration  of  every  act  is  the  benefit  of  oth- 
ers and  in  which  the  personal  advantage  or  remunera- 
tion is  a  secondary  consideration — ^to  enter  the  field 
of  trade  unionism,  and  it  will  not  advance  the  cause 
of  trade  unionism  that  their  first  activity  has  been 
marked  by  a  wholesale  disregard  of  contractual  rights. 

The  actors  have  placed  their  word  in  the  scrap 
basket  of  shame  along  with  other  "scraps  of  paper." 


The  International  Labor  Conference— Resolution  Passed 

by  Congress 


"Resolved  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress 
assembled,  That  the  President  of  the  United  States  be, 
and  he  hereby  is,  authorized  to  convene  and  to  make 
arrangements  for  the  organization  of  a  general  inter- 
national labor  conference,  to  be  held  in  Washington, 
District  of  Columbia:  Provided,  however,  That  noth- 
ing herein  shall  be  held  to  authorize  the  President  to 


appoint  any  delegate  to  represent  the  United  States 
of  America  at  such  conference  or  to  authorize  the 
United  States  of  America  to  participate  therein  unless 
and  until  the  Senate  shall  have  ratified  the  provisions 
of  the  proposed  treaty  of  peace  with  Germany  with 
reference  to  a  general  international  labor  conference. 

Approved,  August  15,  1919." 


The  Midvale  Steel  Workers  Oppose  Increases  in  Wages 


A  committee  of  employees  of  the  Midvale  Steel  & 
Ordnance  Company  held  a  meeting  on  August  23rd 
at  Atlantic  City.  This  committee  was  chosen  under 
the  shop  representation  plan  adopted  by  the  Midvale 
Steel  Workers.  The  committee  passed  the  following 
resolution : 

"Whereas,  The  high  cost  of  living  needs  to  be  abated 
by  diligent,  efficient  and  conscientious  labor,  by  thrift 
and  by  avoidance  of  waste  and  extravagance;  and 


"Whereas,  The  price  of  commodities  is  regulated  by 
the  day's  labor  of  a  man  and  the  real  unit  of  value 
or  the  unit  of  compensation  is  not  a  dollar,  but  the 
purchasing  price  of  a  dollar,  and  that  the  price  of 
all  things,  meaning  the  average  price  of  every- 
thing we  use  and  consume,  which  is  commonly 
referred  to  as  the  average  price  of  commodi- 
ties, is  fixed,  regulated,  raised  or  lowered  by  the  aver- 
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age   copensation   received   for  one   hour's   work   by 
every  man  and  every  woman;  and 

"Whereas,  We  believe  the  only  sure  remedy  for  the 
high  cost  of  living  is  increased  production  and  the 
stabilization  of  prices  in  conformity  with  wages  now 
being  paid ;  and 

"Whereas,  We  believe  any  workman  who  demands 
a  greater  proportionate  return  for  his  labor  than  his 
fellow  workmen  in  other  lines  are  getting  is  as  guilty 
of  profiteering  as  a  grocer  who  charges  exorbitant 
prices  for  the  necessities  of  life,  and  that  increases  in 
wages  paid  to  certain  classes  of  workers  by  the  gov- 
ernment or  others  will  result  in  higher  prices  being 
set  by  the  profiteers  for  the  necessities  of  living  to  all 
purchasers  alike.    It  is,  therefore, 

"Resolved,  That  the  persistent  and  unceasing  demand 
of  workmen  employed  in  all  classes  and  kinds  of  in- 
dustries for  a  shorter  day's  work  and  an  increased 
wage  in  order  to  meet  the  present  high  cost  of  living 


is  uneconomic  and  unwise  and  should  not  be  en- 
couraged. 

"Resolved,  further.  That  private  monopolies  should 
be  controlled  and  profits  restricted  to  a  rate  that  shall 
be  fair  to  the  consumer; 

"Resolved,  fiuther,  That  unnecessary  exports  of  food 
and  clothing  be  restricted  and  that  all  stores  of  hoard- 
ed supplies  be  uncovered  and  placed  in  the  open  mar- 
ket; 

"Resolved,  further.  That  copies  of  this  resolution  be 
forwarded  to  the  President  of  the  United  States,  to 
the  Senators  in  Congress  from  Pennsylvania  and  to 
the  Congressmen  of  the  various  districts  in  which  are 
located  the  various  plants  of  the  Midvale  Steel  and 
Ordnance  Company,  and  to  the  state  and  municipal 
authorities,  to  the  end  that  they  may  by  all  the  powers 
and  means  to  them  available,  endeavor  to  bring  about 
normal  conditions,  with  special  privileges  to  none  but 
justice  to  all,  and  sure  and  swift  retribution  for  those 
who  may  attempt  to  profiteer  in  the  necessities  of  life." 


What  Some  of  the  Workers  Say 


The  Manufacturers'  Association  of  Connecticut  in 
their  Industrial  Service  Bulletin  No.  9,  dated  August 
12,  1919,  publish  the  following  interesting  article. 

"Below  is  an  example  of  how  the  economic  truths 
of  these  matters  may  be  placed  before  industrial  work- 
ers, found  in  a  monthly  bulletin  circulated  among  the 
employes  of  a  member  of  this  Association.  An  espec- 
ially significant  feature  of  this  presentation  of  the 
matter  of  wages  and  prices  is  that  the  magazine  in 
question  is  edited  and  published  by  the  employes  of 
the  firm,  and  not  by  the  management ;  that  the  article 
quoted  was  written  by  one  of  the  employes  and  not 
by  a  member  of  the  management,  and  further,  that 
these  facts  as  to'  editing  and  authorship  are  fully 
known  to  all  the  employes  among  whom  the  publi- 
cation is  circulated. 

The  article  referred  to  is  as  follows : 

"Regardless  of  other  and  newer  explanations  put 
forward,  the  eternal  law  of  Supply  and  Demand  is 
largely  responsible  for  much  of  the  unrest  in  the  in- 
dustrial world  today.  There  is  a  real  scarcity  of  cer- 
tain things  necessary  to  comfortable  Uving  and  the 
demand  for  these  things  has  raised  prices.  This  in 
turn  has  caused  the  worker  to  demand  more  wages, 
which  he  has  received  WITHOUT  ANY  IN- 
CREASED PRODUCTION  ON  HIS  PART,  result- 


ing  in  a  still  further  increase  in  the  price  of  whatever 
he  produces.  And  so  the  vicious  circle  continues.  Nor 
will  conditions  be  better  until  the  producers  get  really 
to  work  again,  for  the  people  of  this  country  cannot 
expect  to  buy  cheaply  unless  they  likewise  produce  at 
a  low  cost.  There  is  no  escape  by  any  other  path. 
Russia  attempted  to  show  that  the  solution  of  it  all 
was  to  stop  working,  and  something  of  that  mistaken 
idea  clings  in  the  mind  of  a  great  many  Americans. 
They  fail  to  see  that  shorter  hours  and  higher  wages 
for  the  builders  of  houses  make  the  houses  cost  more 
and  the  rents  jump  up.  Rents  cannot  go  down  until 
it  becomes  cheaper  to  build  houses.  This  brings  us 
right  back  again  to  the  same  point,  that  nothing  will 
be  cheaper  until  it  is  produced  in  greater  quantities 
and  at  less  cost  than  at  present. 

"The  thinking  people  of  this  country  alone  can  save 
the  situation  if  Uiey  will  see  these  facts  and  get  the 
idea  fixed  in  their  minds.  ^There  are  basic  truths  back 
of  all  things,  truths  that  have  always  existed  and  which 
will  continue  to  exist  into  eternity.  You  can't  get 
something  for  nothing,  so  give  up  the  idea  at  once. 
What  you  get  should  be  what  you  have  paid  for  in 
either  physical  or  mental  work.  Accept  as  a  truth  the 
following  statement:  To  improve  world  conditions 
for  all,  including  yourself,  give  of  your  services  more 
than  you  are  paid  for.  If  you  give  less  than  are  paid 
for,  someone  else  has  to  make  it  up  for  you.'' 
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Moving  Pictures  as  Evidence 


The  following  paragraph  is  from  the  "Report  on 
Industrial  Conditions/'  Indianapolis  Branch  of  the 
National  Metal  Trades  Association,  issued  by  A.  J. 
Allen,  August  9,  1919. 

"At  the  hearing  for  an  injunction  sought  by  the 
S.  F.  Bowser  Oil  Tank  Works  of  Fort  Wayne,  Ind., 
against  striking  ex-employes,  motion  pictures  were 
used  as  evidence  to  prove  acts  of  violence  and  inter- 


ference with  employes  who  desired  to  work.  Court 
was  held  in  a  motion  picture  theatre  while  the  long 
reel  of  film  told  the  story  of  daily  occurrences  which 
had  been  photographed  in  motion  over  a  period  of 
days.  So  far  as  is  known,  this  is  the  first  instance  in 
American  jurisprudence  where  Court  has  been  held 
in  a  motion  picture  theatre  and  the  silent  art  em- 
ployed as  evidence.  .Upon  the  completion  of  the  pic- 
tures. Court  reconvened  in  the  Court  Room." 


A  Bill  Against  the  Closed-Shop  in  Alabama 


The  following  bill  has  been  introduced  in  the  Legis- 
lature of  Alabama. 

AN  ACT 

To  prohibit  and  punish  employer  and  employee  for 
discriminations  against  each  other  and  against  labor- 
era  not  members  of  a  union  or  labor  organization,  and 
against  the  state  of  Alabama  or  the  products  of  the 
State  of  Alabama. 

Be  it  enacted  by  the  Legislature  of  Alabama: 

^  Section  1.  Any  person,  firm  or  corporation  occupy- 
ing the  position  of  employer  of  labor  to  discharge,  sus- 
pend or  transfer  or  reduce  the  wages  of  any  employee 
or  other  person  in  the  service  thereof  because  such  em- 
ployee or  other  person  is  a  member  of  a  labor  union 
or  other  labor  organization,  or  who  may  offer  to  join 
any  labor  union  or  other  labor  organization,  and  any 
employee  or  other  person  engaged  in  work  or  service 
for  any  person,  firm  or  corporation  who  shall  form  a 
conspiracy  to  refuse  or  quit  his  or  her  work  or  employ- 
ment by  reason  of  the  employment  of  such  person, 
firm  or  corporation  of  any  other  person  or  persons  who 
may  not  be  a  member  of  a  labor  union,  or  who  may 
not  conform  to  fixed  standard  or  requirements  of  or- 
ganized labor,  shall  be  guilty  of  a  misdemeanor. 

Section  2.  That  any  labor  union  or  other  labor  or- 
ganization or  any  committee  or  individual  member 
thereof  who  shall  interfere  with  or  imdertake  to  inter- 
fere with,  or  shall  influence  or  endeavor  to  influence 
by  threats,  or  intimidation  or  other  means  any  non- 
union labor  employees  or  shall  prevent  or  endeavor  to 
prevent  by  threats,  or  intimidation,  or  other  means 
any  non-union  labor  or  others  from  engaging  in  any 
other  labor  or  employment  that  they  may  desire,  or 
who  after  any  members  of  their  unions  or  organiza- 
tions have  abandoned  or  quit  work  or  service  shall  by 


threats,  or  intimidation,  or  other  means  undertake  to 
interfere  with  or  embarrass  their  firm  or  employer,  or 
any  other  person  engaged  in  like  business^  or  who  shall 
by  threats,  intimidation  or  other  means  prevent  or  en-' 
deavor  to  prevent  what  are  known  as  non-union  labor 
from  engaging  in  work,  or  in  filling  places  which  may 
have  been  abandoned  by  them  shall  be  guilty  of  a  mis- 
demeanor. 

Section  3.  That  any  labor  unions  or  labor  organiza- 
tions who  boycott  or  endeavor  to  boycott  any  non- 
union labor  in  the  state  of  Alabama  or  any  of  the 
products  of  the  State  of  Alabama  by  forcing  or  en- 
deavoring to  force  what  is  commonly  termed  **a  closed 
shop*'  by  threats,  or  intimidations  or  other  means 
against  any  one,  shall  be  guilty  of  a  misdemeanor. 

Section  4.  That  any  employer,  who  by  its  officers, 
or  directors  or  agents;  or  any  labor  union  or  labor  or- 
ganizations or  committees  or  any  individual  members 
thereof  who  violates  any  of  the  provisions  of  this  act, 
shall  on  conviction  be  fined  not  less  than  $100.00  and 
more  than  $1,000.00,  and  may  also  be  imprisoned  in 
the  County  Jail  or  sentenced  to  hard  labor  for  the 
County  not  to  exceed  twelve  months. 

Section  5.  Should  any  section  of  this  bill  be  de^ 
clared  unconstitutional,  it  shall  not  affect  any  other 
section  of  this  bill. 

Section  6.  The  provisions  of  this  act  shall  be  effec- 
tive thirty  days  after  approval  by  the  Government. 

We  have  no  information  as  to  what  progress  this 
measure  has  made,  but  the  introduction  of  this  bill  is 
an  excellent  way  to  debate  the  Americanism  of  the 
closed-shop.  If  the  Legislature  of  every  State  will 
take  a  similar  measure  under  consideration,  there  can 
be  little  doubt  that  the  anti-American  nature  of  the 
closed-shop  will  be  thoroughly  revealed  for  public  dis- 
cussion and  thought. 
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DISCUSSION   OF    INDUSTRIAL   RELATIONS 

Amid  the  rapidly  shifting  scenes  of  industrial  and  social  life  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  be  best  served  by  placing  before  men  of 
industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  association  in- 
tends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Plans  for  industrial  democracy  are  succeeding  in 
some  plants  and  failing  in  others.  The  causes  of  suc- 
cess and  failure  cannot  be  generalized.  The  ma- 
chinery may  be  faulty,  the  personnel  unsympathetic 
or  inept,  or  the  conditions  promising  in  one  case  and 
explosive  in  another.  To  say  that  success  in  one 
plant  or  failure  in  another  is  conclusive  or  even  per- 
suasive as  to  the  desirability  of  these  arrangements, 
is  far  from  wise.  When  conditions  become  so  heated 
and  strained  as  in  the  present  industrial  world,  they 
are  too  abnormal  to  permit  of  hasty  judgment. 

There  are  those  who  believe  that  in  large  factories 
co-operation,  initiative  and  the  exercise  of  creative 
power  can  be  encouraged  among  the  employees  by 
some  form  of  factory  organization,  and  that  such  ma- 
chinery alone  can  furnish  an  adequate  conduit  for  the 
interchange  of  ideas  between  management  and  em- 
ployees and  the  education  of  all  in  sound  economics* 
To  these  believers  the  fundamentals  of  their  creed 
are  so  deep  and  elemental  that  individual  fail- 
ures will  not  shake  them.  They  charge  those  failures 
to  upset  conditions  and  various  factors  which  can  be 
eliminated. 

On  the  other  hand,  there  are  employers  who  have 
less  confidence  in  the  collective  capacity  of  their  work- 
ers and  are  firmly  convinced  that  the  present  day  ten- 
dencies are  proceeding  to  drift  in  the  wrong  direction. 
These  men  maintain  that  industry,  like  an  army,  can 
only  be  run  by  disciplinary  methods  of  the  traditional 
type  where  each  employee  is  dealt  with  individually 
and  is  given  little  or  no  opportunity  for  conference 
concerning  the  conditions  of  employment.  "Theirs 
not  to  reason  why."  This  class  of  employers,  equally 
honorable  and  highminded  as  the  other  class,  are 
prone  to  attribute  the  successful  instances  of  indus- 
trial democracy  to  the  various  conditions  under  which 
it  operates  in  the  particular  cases,  rather  than  to  the 
inherent  virtues  and  strength  of  the  idea.  Such  suc- 
cesses, they  believe,  are  in  spite  of  the  plan  and  not 
on  account  of  it. 

These  considerations  are  being  brought  home  to 
us  from  time  to  time  by  daily  occurrences  growing 
out  of  the  feverish  conditions  in  which  we  live.  Most 
observers  of  this  question  are  familiar  with  the  work 
of  John  Leitch  and  his  readable  book  "Man  to  Man," 
and  know^  that  his  very  ambitious  and  pretentious 


plans  for  industrial  democracy  have  been  heralded 
throughout  the  country  as  eminently  successful,  and 
that  among  the  instances  of  these  successes  is  the 
plan  of  William  Demuth  &  Co.,  which  is  fairly  typical. 
Knowing  that  the  readers  of  Law  and  Labor  would  be 
interested  in  the  outline  of  these  plans,  they  were  sur- 
veyed and  written  up  from  personal  study  and  observa- 
tion by  our  staff,  and  the  optimistic  tone  set  forth  in  the 
following  review  which  is  the  prevailing  note  in  each 
of  the  cases  investigated,  is  but  the  expression  of  the 
feelings  of  the  management  itself  at  the  time  the  review 
was  made.  Now  it  is  of  exceeding  interest  to  note  that 
since  these  reviews  were  made  and  in  spite  of  all  the 
optimism  of  the  management,  in  the '  Demuth  plant 
a  strike  has  taken  place,  showing,  to  say  the  least, 
that  such  plans  cannot  always  be  relied  upon  as  a 
safeguard  against  trouble.  Again,  believers  in  the 
plan  will  attribute  this  break  to  unusual  conditions, 
while  the  opponents  will  regard  it  as  further 'evidence 
of  the  futility  of  such  efforts. 

FORM  OF  FACTORY  GOVERNMENT  PLAN 

ADOPTED  BY  WILLIAM  DEMUTH  & 

CO.,  OF  BROOKLYN,  NEW  YORK. 

This  plan  was  installed  in  the  spring  of  1917.  At 
that  time  the  Company  had  an  annual  labor  turnover 
of  about  70%,  and  as  the  work  of  making  smokers' 
pipes  is  largely  done  by  skilled  hand  labor,  the  loss 
to  the  Company  in  training  new  employees  amounted 
to  many  thousands  of  dollars  annually.  To  remedy 
these  conditions  the-  Company  proposed  to  the  men 
a  plan  for  an  Industrial  Democracy,  in  which  the 
workers  should  have  a  voice  in  the  determination  of 
matters  that  concern  wages,  hours,  and  working  con- 
ditions. The  Company  also  proposed  that  time  studies 
of  the  various  processes  of  manufacture  be  made,  and 
when  a  satisfactory  standard  had  been  decided  upon 
jointly  by  the  workers  and  the  Company,  the  em- 
ployees were  to  receive  50%  of  the  savings  effected 
by  any  increase  in  production  or  decrease  in  cost,  in 
addition  to  their  regular  wages.  The  plan  was  adopted 
at  a  meeting  of  the  employees  of  the  Company's  offi- 
cials. Some  of  the  men  regarded  the  scheme  with 
scepticism,  and  the  officials  of  the  Company  made 
every  effort  to  settle  differences  by  frank  discussion 


Digitized  by  C^OOQ IC 


Page  14 


Law    and    Labor 


September,  1919 


and  open-minded  consideration  of  the  question  in- 
volved in  order  to  impress  the  workers  with  the  fact 
that  they  were  trying  to  be  fair.  The  employees  soon 
began  to  understand  that  the  Company  was  sincere 
in  its  desire  to  deal  fairly  with  them  in  the  settlement 
of  their  differences.  The  old  feeling  of  doubt  and  dis- 
trust gradually  wore  away,  and  was  succeeded  by  an 
atmosphere  of  cordial  co-operation  and  confidence,  to 
such  an  extent  that  the  Company's  officials  are  of 
the  unanimous  opinion  that  the  plan  is  a  complete 
success.  They  maintain  that  permitting  the  workers 
to  participate  equally  in  the  savings  resulting  from 
their  own  efforts  is  based  on  sound  business  prin- 
ciples, as  the  output  of  the  factory  has  increased  ma- 
terially to  the  advantage  of  both  the  Company  and  its 
employees. 

The  form  of  government  is  modeled  after  our  polit- 
ical institutions.  The  higher  executive  officers  of  the 
Company  form  the  Cabinet;  foremen  and  heads  of 
departments  constitute  the  Senate;  while  the  House 
consists  of  representatives  elected  by  the  rank  and 
file  of  the  employees.  Any  action  taken  by  either 
branch  of  the  legislature  must  be  also  approved  by  the 
Cabinet  and  the  other  branch. 

The  fairness  with  which  the  members  of  the  House 
have  handled  wage  adjustments  has  been  remarkable 
and  a  complete  surprise  to  those  in  control  of  the 
business.  Practically  no  limits  were  set  to  the  self- 
governing  zone,  and  subsequent  events  proved  that 
none  were  needed  as  the  employees  honestly  dis- 
charged every  responsibility.  Formerly,  the  workers 
gathered  in  gangs  and  cliques,  particularly  the  Ital- 
ians, Austrians,  and  Poles,  but  their  experience  under 
the  plan  taught  them  it  was  financially  better  to  have 
harmony,  and  they  then  discovered  that  it  was  a  pleas- 
anter  way  to  work. 

Through  this  form  of  self-government  the  employ- 
ees, acting  through  their  Representatives  and  on  their 
own  initiative,  have,  successfully  met  the  following 
problems : 

1.  If  an  employee  is  tardy,  or  stays  away  without 
a  proper  excuse  for  one  day  in  a  two-week  period  he 
loses  one-fourth  of  his  dividends;  if  this  happens 
twice  he  loses  half  his  dividends ;  three  times  he  loses 
three-fourths,  and  four  times  he  loses  all  of  his  divi- 
dends for  the  two-week  period. 

2.  The  employees  were  a  polyglot  crowd  of  for- 
eigners and  were  constantly  laying  off  to  celebrate 
their  various  national  holidays.  The  absence  of  these 
people  reduced  dividends  substantially  at  different 
times,  and  the  employees  themselves  adopted  a  list 
of  distinctly  American  holidays,  with  a  provision  that 
any  one  remaining  away  on  other  days  would  lose 
his  dividends. 


3.  The  employees  reduced  the  weekly  hours  of  labor 
from  53  to  48,  with  an  increase  of  \0%  in  production. 

4.  A  particular  group  claimed  that  on  a  certain 
style  of  pipe  one-third  more  could  be  produced  in  a 
day  than  on  any  other  style.  The  House  of  Repre- 
sentatives investigated  and  finding  the  rates  were  in- 
correct made  the  necessary  changes.  Ordinarily  the 
matter  would  have  been  placed  before  the  foreman, 
and  if  his  decision  was  not  satisfactory,  a  strike  might 
well  have  resulted,  but  under  the  new  system,  this  and 
other  decisions  of  a  like  nature  have  invariably  been 
sustained  by  public  opinion. 

5.  As  there  are  few  pipe  factories  and  therefore  few 
native  pipe  makers  in  this  country,  most  of  the  em- 
ployees in  this  industry  at  the  present  time  are  for- 
eigners, and  the  machinery  in  use  is  practically  the 
same  as  it  was  a  generation  ago.  The  Suggestion 
Committee  asked  for  suggestions  relative  to  increasing 
the  productive  capacity  of  the  machinery  in  the  plant. 
In  a  short  time  numerous  suggestions  were  submitted 
by  various  employees  for  improvements.  A  new  cut- 
ting machine  was  built  from  one  of  the  designs,  and 
although  it  is  operated  by  one  man,  it  does  the  work 
of  six  men  on  six  of  the  old  machines.  Following  this 
improvement  in  rapid  succession  came  designs  for  an 
improved  machine  for  polishing  meershaum  pipes, 
which  increased  the  output  of  a  worker  over  300%. 
Another  instance  of  an  improvement  is  that  the  ca- 
pacity of  one  man  staining  a  certain  kind  of  pipe  was 
twelve  gross  a  day,  but  under  a  new  process  suggested 
by  an  employee  the  production  increased  to  one  hun- 
dred and  nine  gross  per  day  for  individual  workers. 
Many  other  valuable  improvements  have  been  made 
upon  the  suggestions  of  employees,  which  are  too  nu- 
merous to  describe  in  detail.  It  is  the  opinion  of  the 
Company's  officials  that  the  possibility  of  increased 
dividends  furnished  the  incentive  to  the  workers  to 
try  to  increase  the  efficiency  and  productive  capacity 
of  the  plant.  They  believe  that  under  the  old  system 
many  of  these  ideas  would  have  gone  to  seed. 

6.  The  workers  soon  began  to  realize  that  quality  of 
work  paid.  Their  individual  wages  might  be  increased 
by  rushing  their  work,  but  they  found  that  they  made 
more  by  taking  greater  care  and  thereby  increasing 
the  dividends.  Quality  was  quickly  obtained  and  the 
factory  switched  from  a  great  number  of  "seconds" 
and  "thirds"  to  "firsts"  and  "seconds".  At  the  same 
time  production  increased  10%  and  the  products  of 
the  factory  reached  a  considerably  higher  level. 

7.  The  sandpapering  department  was  troubled  more 
than  any  other  by  the  excessive  labor  turnover  as  it 
required  many  months  of  experience  to  enable  a  worker 
to  do  the  work  skillfully.    It  was  calculated  that  it  cost 
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$100  to  train  a  man  to  do  this  work,  and  it  was  dem- 
onstrated that  the  Company  lost  an  amount  of  money 
which,  if  saved,  would  pay  about  $14,000  in  dividends 
to  the  employees.  The  employees  decided  that  the 
more  expert  sandpaperers  should  act  as  tutors  to  the 
new  men,  and  this  resulted  in  enabling  them  to  become 
proficient  workmen  at  the  end  of  three  months. 

8.  A  plan  for  life  insurance  was  adopted  in  1917 
which  provides  that  in  case  of  death  an  employee  re- 
ceives an  amount  equal  to  one  year's  wages,  with  a 
maximum  of  $3,000.  Premiums  are  paid  by  the  em- 
ployees from  their  dividends.  For  example,  if  a  divi- 
dend is  15%  for  a  certain  two-week  period,  14%  is 
paid  to  the  employe  in  cash,  and  1%  is  retained  for 
insurance. 

An  interesting  case  of  a  saving  may  be  noted  in  con- 
nection with  this  sandpapering  department.  The  work 
in  this  department  is  hard  and  gruelling,  the  men  being 
confined  in  a  leaning  position  at  rigid,  rapid  work. 
The  Company  adopted  a  rest  period  of  five  minutes 
in  each  section  of  the  sandpapering  department  in  the 
morning  and  the  same  in  the  afternoon,  and  the  aver- 
age earnings  increased  six  cents  per  hour  per  man  on 
account  of  the  rest  period. 

Dividends. 

All  employees  participate  in  dividends  in  the  same 
proportion  but  the  sums  paid  vary  with  the  earning 
capacity  of  each  worker.  Dividends  are  paid  every 
two  weeks.  The  first  dividend  amounted  to  six  and 
one-half  per  cent,  of  the  wages  and  subsequent  ones 
have  gone  as  high  as  seventeen  and  one-half  per  cent. 
An  employee  leaving  the  service  of  the  Company  does 
not  receive  dividends  unless  he  leaves  with  reasonable 
notice  and  otherwise  honorably.  Sick  employees  are 
allowed  dividends  when  they  return  to  work. 

A  brief  outline  of  the  legislative  bodies  and  their 
functions  is  set  forth  below: 

Cabinet. 

This  body  is  not  elective  but  consists  of  the  execu- 
tive officers  of  the  Company,  with  the  President  of  the 
Company  acting  as  Chairman.  Its  functions  are  pri- 
marily executive  and  it  has  power  to  veto,  but  has 
never  exercised  that  power  so  far.  It  may  initiate 
legislation  by  making  suggestions  in  a  message  to  the 
Senate  or  House  of  Representatives,  which  may  or 
may  not  be  accepted  by  those  bodies. 

All  bills  passed  by  the  Senate  and  House  and  copies 
of  minutes  of  meetings  of  these  bodies  are  placed  be- 
fore the  Cabinet,  which  enables  the  executives  to  see 
clearly  what  is  in  the  minds  of  the  employees. 

Senate. 

This  also  is  not  an  elective  body  but  is  made  up  of 
thirty  foremen  and  heads  of  departments  who  have  the 


right  to  hire  and  discharge.  It  elects  a  President,  Vice- 
President,  Secretary  and  Sergeant  at  Arms  and  stand- 
ing, and  special  committees  when  needed.  Its  powers 
and  practices  are  identical  with  those  of  the  House 
of  Representatives. 

House  of  Representatives. 

This  is  the  popular  body  and  its  members  are  elected 
by  secret  ballot  from  among  the  workers.  To  be  eli- 
gible for  the  office  of  Representative  an  employee  must 
have  been  six  months  in  the  Company's  service,  must 
either  be  an  American  citizen  or  have  declared  inten- 
tions, and  must  speak  the  English  language.  Each  de- 
partment is  represented.  Elections  are  held  every  six 
months,  and  the  basis  of  Representation  is  one  Rep- 
resentative for  every  thirty  employees. 

The  Representatives  act  as  counselors  within  their 
departments,  receive  all  complaints  and  suggestions 
from  their  fellow  workers,  and  in  turn  acquaint  them 
with  the  activities  of  the  legislative  bodies. 

Meetings  of  Senate  and  House. 

The  Senate  and  House  of  Representatives  meet 
weekly  on  the  Company's  time.  The  Company's  exec- 
utives are  uniformly  of  the  opinion  that  the  plan  would 
be  a  failure  if  the  meetings  were  not  held  on  the  Com- 
pany's time. 

Parliamentary  Rules. 

A  Joint  Committee  of  the  House  and  Senate  have 
adopted  a  set  of  by-laws,  and  all  the  business  of  both 
bodies  is  transacted  strictly  in  accordance  with  them. 
Functioning. 

All  questions  affecting  working  conditions,  safety, 
sanitation,  wages,  piece-work  rates  and  so  forth,  may 
be  brought  up  before  any  of  three  governmental  bodies, 
and  any  recommendation  decided  upon  in  one  body 
is  sent  to  the  next  body  for  further  action.  No  change 
becomes  a  law  until  it  has  been  approved  by  all  three 
bodies. 

Mutual  Benefit  Association. 

This  organization  was  established  by  the  Company 
in  1902.  It  provides  for  free  medical  attention,  a  week- 
ly sick  benefit  of  $6,  and  a  death  benefit  of  $100  to 
members,  at  a  cost  of  ten  cents  per  week. 

English  School. 

Shortly  after  this  plan  was  adopted  the  Company 
established  a  school  to  teach  the  English  language 
to  its  foreign  employees.  School  is  held  for  one  and  a 
half  hours  each  night,  and  half  of  the  school  time  is 
on  the  Company's  time.  It  has  two  teachers  and  the 
average  attendance  is  between  35  and  45.  The  school 
is  still  being  conducted  for  the  benefit  of  employees 
who  do  not  speak  English,  but  the  Company  has 
adopted  the  policy  of  employing  in  the  future  only 
people  who  understand  the  English  language. 
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Americanization  Campaign  in  Providence,  R.  L 


The  Mayor  of  Providence,  R.  I.,  called  a  meeting 
of  representatives  of  the  Chamber  of  Commerce,  of  the 
Employers'  Association,  of  labor,  of  various  societies 
and  associations,  and  of  the  School  Department  and 
the  meeting  appointed  an  Executive  Committee  to 
organize  and  conduct  a  campaign  for  the  American- 
ization of  aliens  resident  in  Rhode  Island.  In  connec- 
tion with  this  campaign  the  following  suggestions 
were  approved  by  the  Executive  Committee  as  the 
part  which  employers  might  play  in  the  campaign : 

1.  Let  the  Secretary  of  each  Employers'  Association 
endeavor  to  enlist  every  member  of  his  association 
actively  in  this  campaign. 

2.  It  is  suggested  that  in  each  shop  the  superin- 
tendent or  some  other  suitable  person  should  call  a 
meeting  of  the  foremen,  explain  to  them  in  detail  the 
purpose  of  the  campaign,  and  urge  them  to  encourage 
their  men  to  take  out  their  first  papers.  It  is  essential 
that  this  should  be  a  democratic  movement  and  that 
men  be  urged  to  conduct  their  own  citizenship  cam- 
paign and  to  persuade  their  fellow  workers  to  become 
citizens.  The  only  motives  that  should  be  recognized 
in  such  a  caxnpaign  should  be  (a)  the  welfare  of  the 
country  which  depends  upon  intelligent  citizenship 
and  is  endangered  by  the  presence  of  a  large  nxmiber 
of  persons  who  have  not  the  right  to  express  their  con- 
victions by  means  of  the  ballot;  and  (b)  the  welfare 
of  the  men  themselves.  It  must  be  clearly  imderstood 
that  the  campaign  is  not  for  the  benefit  of  employers 
or  for  the  benefit  of  labor  as  such,  but  for  the  benefit 
of  the  men  and  for  the  benefit  of  the  country.  A  great 
deal  will  depend  upon  the  spirit  in  which  the  work  is 
done. 

3.  Employers  are  urged  to  facilitate  the  movement 
to  have  their  men  become  American  citizens  by  taking 
some  special  interest  in  each  man  who  takes  out  his 
papers,  by  officially  commending  him  for  the  act,  by 
posting  his  name,  or  by  any  other  suitable  means. 
They  are  also  urged  to  excuse  men  during  working 
hours  so  that  they  may  take  out  their  papers  without 
losing  pay. 

4.  The  same  procedure  should  be  followed  by 
unicms,  societies,  and  associations,  whose  members 
should  be  urged  to  enlist  in  the  campaign  and  their 
officers  or  committees  elected  for  the  purpose  should 
encourage  all  of  their  members  who  are  not  citizens 
to  take  out  their  first  papers.    When  such  an  organ- 


ization becomes  100%  American  the  fact  should  be 
published  as  in  the  case  of  a  shop. 

5.  Suitable  posters  and  other  forms  of  publicity 
should  be  devised  by  the  publicity  committee  showing 
the  meaning  and  advantages  of  American  citizenship, 
the  disadvantages  of  not  being  an  American  citizen, 
and  to  advance  the  work  of  the  campaign  by  stirring 
up  enthusiasm  and  encouraging  cooperation. 

6.  When  the  candidates  applies  for  his  first  papers 
the  official  at  the  Naturalization  Office  should  see  to 
it  that  he  is  urged  to  attend  the  evening  schools  with 
the  purpose  of  (a)  learning  to  read  and  write  English 
and  improving  himself  in  the  elementary  school  sub- 
jects; and  (b)  studying  American  history  and  ideals 
and  community  civics  in  preparation  for  the  active  dut- 
ies of  citizenship.  A  special  diploma  is  already  obtain- 
able from  the  Bureau  of  Naturalization  for  all  men 
who  have  successfully  completed  such  a  course.  This 
diploma  should  be  given  and  the  occasion  should  be 
made  impressive. 

7.  As  soon  as  a  man  applies  for  his  citizenship  papers 
the  shop  or  organization  from  which  he  comes  will 
be  notified  of  the  fact  by  the  Naturalization  Office. 
The  School  Department  will  also  be  notified  and  an 
invitation  to  attend  the  evening  school  will  be  sent  to 
each  man  signed  by  the  Governor,  the  Mayor,  and  the 
Superintendent  of  Schools.  Another  similar  invita- 
tion is  already  sent  to  declarants  by  the  Commissioner 
of  Naturalization. 

8.  The  evening  school  principal  will  be  notified  by 
the  Superintendent's  Office  that  the  man  should  attend 
his  school.  The  principal  should  either  send  him  a 
request  for  appointment  or  else  have  him  looked  up 
by  a  ward  committee  consisting  of  naturalized  citizens, 
one  of  whom  will  call  upon  the  man  and  urge  him 
to  attend  the  class.  This  plan  is  at  present  in  opera- 
tion at  the  Esek  Hopkins  School. 

9.  If  the  man  does  not  register  within  two  weeks 
the  fact  should  be  reported  to  the  Superintendent's 
Office  and  referred  to  the  employer  who  will  exert  his 
influence  to  bring  him  into  the  school  sjrstem.  If  the 
man  does  register  in  the  class,  it  will  be  reported  to 
the  employer  who  will  encourage  him  in  every  way 
possible. 

10.  The  subcommittee  on  evening  schools  should 
plan  to  have  as  many  foreigners  as  possible  reached 
through  their  children. 
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Two  Bills 

For  the  Better  Protection  of  Public 
Welfare  Against  Unwarranted  Strikes  and  Lockouts 

Section  1 — It  shall  be  unlawful  for  any  person,  association  or  corporation  wil- 
fuly  to  induce,  aid  or  support  any  strike,  lockout  or  other  kind  of  industrial  warfare: 

(a)  Of  employees  whose  terms  of  employment  are  fixed  by  the  state  or  any 
political  subdivision  thereof; 

(b)  In  violation  of  an  agreement,  or  for  conditions  of  employment  conflicting 
with  any  agreement  between  an  employer  and  his  employees,  or  an  employer  and 
any  labor  union;  ^ 

(c)  In  violation  of  any  arbitration  award  or  for  conditions  of  employment  con- 
flicting with  the  terms  thereof; 

(d)  To  enforce  demands  where  the  party  against  whom  the  demands  are  pend- 
ing is  willing  to  submit  such  demands  to  arbitration  by  any  method  agreed  upon,  or 
to  any  public  agency  authorized  by  law  to  deal  with  such  matters. 

(e)  Without  first  giving  the  parties  involved  a  reasonable  opportunity  to  con- 
sider and  act  upon  the  terms  sought  to  be  enforced  thereby; 

(f)  Where  there  is  no  trade  dispute  involving  issues  of  direct  benefit  to  the 
parties  involved; 

Provided,  however,  that  nothing  in  this  section  shall  be  construed  to  forbid  the 
mere  quitting  of  work,  or  the  discharge  of  employees. 

Section  2 — The  state  or  any  political  division  thereof,  or  any  person,  firm,  as- 
sociation or  corporation,  when  injured  or  threatened  with  injury  by  anything  for- 
bidden in  this  act,  shall  be  entitled  to  all  of  the  appropriate  civil  remedies  in  law  and 
equity. 

AS  TO  STRIKES  AND  UNIONS  OF  PUBLIC  POLICEMEN  AND  FIREMEN. 

Section  1 — It  shall  be  a  misdemeanor  for  policemen  or  firemen  employed  by 
the  state  or  any  political  division  thereof,  to  engage  in  any  strike,  or  to  join  or 
affiliate  with,  any  labor  union  not  composed  exclusively  of  their  co-employees  in 
the  same  kind  of  employment. 

{NOTE:  AH  of  these  provisions  will  also  serve  as  a  federal  law  by  slight  adaptation,  limiting  their  appli- 
cation to  activities  affecting  interstate  commerce  and  other  matters  over  which  the  federal  government 
has  jurisdiction.) 
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The  League  for  Induitrial  Rights  has  set  for  itself 
the  important  duty  of  clarifying  public  opinion  as  to 
certain  fundamentals  of  the  labor  question.  An  im- 
portant step  in  this  direction  is  the  formulation  of 
model  bills  for  public  discussion.  These  bills  are  not 
designed  as  partisan  measures  to  aggrandize  the  inter- 
ests of  employers,  but  to  safeguard  society  and  the 
supremacy  of  government.  Capital  has  been  regulated 
to  maintain  the  freedom  of  the  competitor  and  prevent 
oppression  and  extortion.  Regulated  capital  and  un- 
regulated labor  is  a  contradiction  in  policy.  The  time 
has  now  arrived  to  regulate  both  labor  and  capital 
and  to  establish  a  Public  Policy  as  to  Industrial  War* 
fare.  Principles  of  incontrovertible  fairness  must  be 
written  into  law  to  protect  government  from  economic 
coercion  and  to  avoid  the  vast  economic  waste  grow- 
ing out  of  existing  chaos. 

Our  first  proposed  law,  which  appeared  in  the  June 
number  of  LAW  AND  LABOR,  commended  itself 
for  its  absolute  impartiality  by  declaring  that  unin- 
corporated  associations,  whether  they  be  associations 
of  employers  or  workmen,  may  sue  and  be  sued. 
These  powerful  institutions,  acting  as  a  unit  under 
a  constitution  and  by-laws,  electing  common  officers 
and  controlling  large  funds,  exercise  a  power  for  good 
or  ill  far  beyond  that  of  individuals  and  therefore 
should  no  longer  be  allowed  to  remain  beyond  the 
reach  of  civil  process  in  any  jurisdiction.  When  this 
bill  making  them  suable  is  presented  to  the  court  of 
public  opinion,  unions  and  employers  associations  will 
be  forced  to  say  whether  they  stand  on  the  sound 
foundations  of  legal  responsibility,  or  whether  they 
propose  to  be  a  privileged  institution  beyond  the  reach 
of  the  law.  If  the  answer  is  opposition,  the  public 
will  then  have  to  decide  whether  of  not  their  further 
growth  and  encroachment  should  be  encouraged  or 
resisted. 

Our  next  proposed  law  is  a  regulaticMi  of  industrial 
warfare  and  is  given  on  the  title  page.  The  objective 
of  society  should  be  to  eliminate  premature,  unneces- 
sary and  unjust  strikes  or  lockouts  without  closing  the 
door  to  the  usefulness  of  a  strike  in  proper  cases  as  a 
last  resort.  No  one  will  benefit  more  by  such  a  law 
than  the  ignorant  foreigners  who  are  constantly  mis- 
led into  distressing  situations.  The  right  to  engage  in 
legitimate  strikes  must  remain  unimpaired.  The 
strike  has  been  an  instrument  of  great  social  service. 
Employers  who  have  never  known  a  strike  or  the 
threat  of  strike  are,  consciously  or  unconsciously,  in- 
fluenced by  the  fear  of  it.  That  is  good.  But  the 
strike  habit  is  demoralizing  and  the  appetite  is  whet- 


ted with  what  it  feeds  upon.  The  time  has  arrived 
when  society,  not  the  emfrfoyers,  should  declare  where 
the  proper  function  of  industrial  warfare  ends  and 
where  its  use  becomes  anti-social  and  intolerable.  To 
allow  men  to  foment  and  maintain  strikes  or  lockouts 
for  any  and  all  purposes,  however  corrupt  and  oppres- 
sive, is  indefensible.  To  trust  to  mere  self-restraint 
is  ludicrous.  Since  when  has  uncurbed  human  power 
stopped  at  the  portals  of  justice? 

The  philosophy  of  the  strike  as  evidenced  by  the 
declaration  of  organized  labor,  and  the  decisions  of  the 
courts  whichf  without  the  help  of  legislation,  came  to 
recognize  its  legality,  is  based  upon  the  contention 
that  where  it  is  necessary  to  pit  economic  force 
against  economic  force,  the  workers  must  have  the 
privilege  of  acting  as  a  unit  in  bargaining  with  their 
employer.  Otherwise  they  are  helpless.  That  being 
the  reason  for  the  legal  sanction  of  the  strike,  which 
at  best  is  but  the  lesser  of  two  evils  and  a  barbaric 
and  distressing  instrument,  it  would  seem  that  where 
this  reason  ceases  to  exist  the  rule  should  cease  to 
exist.  The  strike,  therefore,  should  be  limited  to 
cases  where,  as  a  last  resort,  the  workmen  are 
obliged  to  pit  their  economic  power  against  a  private 
employer  in  arriving  at  a  private  bargain  concern- 
ing the  terms  of  employment.  That  is  the  sound 
and  fundamental  conception  around  which  fit  many 
phases  of  our  proposed  bill  for  the  protection  of  the 
great  interests  of  society  and  government  against  un- 
warranted strikes  and  lockouts. 

Regulation  of  Industrial  Warfare 

The  bill  does  not  propose  to  forbid  men  quitting 
work.  It  aims  only  to  forbid  the  use  of  organized 
action  to  foment  or  maintain  strikes  and  lockouts 
where  they  are  indefensible.  Agitation  for  such  war- 
fare, the  taking  of  an  oi^anization  vote,  picketing  and 
the  pa}rment  of  benefits,  are  among  the  phases  of 
organized  action  which  would  be  forbidden  under  this 
law  if  the  movement  is  of  the  illegitimate  class.  It 
is  believed  that  the  ineffectiveness  of  quitting  work 
or  locking  men  out  under  such  restrictions  would  soon 
be  so  demonstrated  that  all  industrial  warfare  in  vio- 
lation of  enumerated  principles  would  be  largely  elim- 
inated. Let  no  one  arise,  therefore,  to  say  that  this 
measure  proposes  to  make  slaves  of  men  or  to  tie 
them  to  their  jobs.  Such  charges  are  false.  Only 
organized  machinery  utilized  to  accomplish  the  mis- 
chief, which  this  law  is  designed  to  remedy,  will  be 
outlawed  by  its  enactment. 
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Strilees  Against  the  Government  \  Industrial  Warfare  in  Violatitm  of 

^-.^  Arbitratioa  Awards 

Strikes  aeainst  the  goTemment  are  first  condetnnfcd..,^  ___  ,         ,  ^  ,     ^. 

Above  all  things  the  American  people  wiU  not  tolerate     .J?^!:!'.l^~'!!l!.!f  !1!!\!!!  °JI^!r'?lTl^^!Tl 
political  strikes,  or  strikes  against  the  government. 
Where  self-government  affords  an  appeal  to  the  polls, 


all  resort  to  force,  economic  or  military,  or  any  other 
kind  of  revolutionary  methods,  are  stripped  of  even 
specious  excuses.  Likewise,  where  conditions  of  em- 
ployment are  fixed  by  disinterested  governmental 
agencies  rather  than  by  the  selfish  interest  of  a  private 
employer,  there  is  no  occasion  for  resort  to  industrial 
warfare.  The  rights  of  employees  under  such  circum- 
stances, like  the  rights  of  all  citizens,  end  at  the  polls. 
The  world  will  not  be  safe  for  democracy  until  politi- 
cal strikes  and  government  by  strike  shall  perish.  A 
man's  relation  to  the  government  is  not  to  be  deter- 
mined by  economic  warfare. 

^Sooner  or  later  we  should  establish  governmental 
agencies  to  regulate  conditions  of  employment  on 
railroads  and  other  public  utilities,  while  at  the  same 
time  forbidding  all  resort  to  industrial  warfare.  Until 
such  regulation  is  adopted  the  right  to  strike  even 
on  railroads  must  stand  as  a  weapon  of  last  resort 
where  arbitration  is  not  available  and  the  state  does 
not  see  fit  to  interfere. 


Industrial  Warfare  in  Violation  of  Agreements 

The  sanctity  of  agreements  and  their  enforcement 
by  the  courts  have  come  down  to  us  through  genera- 
tions as  one  of  the  essential  conditions  of  civilized 
society.  No  respectable  reasoning  can  be  urged  why 
these  principles  which  have  received  the  common  as- 
sent of  mankind  and  have  passed  the  gruelling  tests 
of  experience,  should  not  be  applied  with  equal  force 
to  contracts  relating  to  conditions  of  employment. 
The  force  of  law  is  as  essential  to  the  maintenance 
of  agreements  between  labor  and  capital  as  the  main- 
tenance of  treaties  between  nations,  and  resounding 
disapproval  should  greet  those  who  would  remove 
legal  protection  from  this  field  of  usefulness.  Labor 
agreements  must  not  become  "scraps  of  paper.'' 

It  is  a  wrongful  and  illegal  act  for  a  person  to  vio- 
late an  agreement  or  to  induce  another  so  to  do,  and  it 
is  far  more  wrongful  for  associations  of  men  to  utilize 
the  power  and  machinery  of  their  organizations  to 
make  such  wrongful  acts  successful  and  effective. 
Our  statute  in  this  respect  but  speaks  the  ordinary 
conscience  of  mankind. 


the  economic  issues  arising  between  employer  and 
employees  are  disposed  of  by  the  disinterested  agen- 
cies of  an  arbitration  award,  there  is  again  no  occa- 
sion to  pit  economic  force  against  economic  force.  In 
the  Harbor  strike  of  New  York  where  the  issues  were 
brought  before  the  War  Labor  Board  on  the  insistence 
of  the  unions,  and  an  award  was  finally  made,  the 
unions  instituted  a  strike  to  overthrow  this  judgment 
of  this  arm  of  the  United  States  Government,  claim- 
ing the  award  was  not  an  award  because  it  did  not 
grant  them  something.  If  the  cause  of  arbitration  is 
worth  anything,  the  entire  force  of  the  United  States 
Government  should  be  placed  behind  the  judgments 
of  this  character.  Otherwise,  the  cause  of  Industrial 
Peace  is  lost. 

Industrial  Warfare  Where  Arbitration 
is  Available 

Where  a  party  against  whom  a  demand  is  pending 
is  willing  to  arbitrate  the  issues  involved,  no  strikes 
or  lockouts  should  be  allowed.  Again  there  is  no 
occasion  to  pit  economic  force  against  economic  force, 
and  the  reasoning  which  permits  workmen  to  unite  in 
this  distressing  activity  of  striking  or  the  employer  to 
force  an  issue  by  lockout  has  no  application.  Where 
the  tribunal  of  reason  is  available,  there  is  no  excuse 
for  resort  to  the  tribunal  of  force.  Therefore  an  offer 
of  arbitration  made  to,  and  declined  by,  the  party 
against  whom  demands  are  pending,  should  be  a  con- 
dition precedent  to  the  commencement  of  any  kind  of 
industrial  warfare. 

Unnecessary  Warfare 

No  strike  or  lockout  should  be  tolerated  until  the 
party  against  whom  the  demands  are  pending  has  had 
a  reasonable  opportunity  to  consider  and  act  upon  the 
terms  sought  to  be  enforced  thereby.  Where  a  fac- 
tory organization  provides  reasonable  methods  for  ad- 
justment and  conciliation,  and  the  machinery  of  ad- 
justment is  not  unduly  delayed,  no  breach  of  relations 
to  enforce  terms  should  be  lawful  until  these  internal 
methods  have  been  exhausted.  At  the  best  industrial 
warfare  must  always  be  a  weapon  of  last  resort.  To 
enter  upon  it  without  warning  is  like  waging  war 
without  exhausting  the  resources  of  diplomacy.  If 
organized  labor  and  employers  are  sincere  in  their  oft 
repeated  statement  that  they  try  to  discourage  indus- 
trial warfare  and  believe  that  they  should  only  be  tol- 
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erated  as  a  last  resort,  let  them  endorse  the  enactment 
of  a  law  of  this  character  which  would  spare  a  long- 
suffering  society  from  a  vast  amount  of  industrial  strife. 
Industrial  warfare  without  the  presentation  of  demands 
is  becoming  alarmingly  frequent.  If  the  demands  had 
been  presented  and  an  opportunity  afforded  for  a  con- 
ference much  of  it  would  be  avoided.  Particularly 
would  foreigners  be  led  less  often  to  involve  themselves 
and  their  employer  in  privations  and  losses  for  a  cause 
they  did  not  understand.  If  a  law  of  this  kind  were 
enacted  men  would  soon  learn  that  the  curtailment  of 
activities  in  connection  with  illegitimate  strife  of  this 
character  would  make  their  militant  efforts  so  ineffec- 
tive that  they  would  seldom  resort  to  such  steps  with- 
out conforming  to  this  reasonable  standard. 


Industrial  Warfare  Without  a  Qrievance 

A  nation  which  has  been  educated  to  the  enormity 
of  the  crime  of  submarining  neutral  vessels  and  wag- 
ing war  upon  noncombatant  nations  and  noncombat- 
ant  commerce,  ought  not  to  hesitate  in  condemning 
industrial  war  upon  neutral  parties.  Unions  have  no 
moral  right  to  utilize  the  power  of  their  organizations 
to  disrupt  the  business  of  neutral  traders.  Attacks 
upon  employers  and  merchants  with  whom  labor  has 
no  trade  dispute  are  but  acts  of  revolution,  anti-social 
in  character,  having  for  their  usual  purpose  the  coer- 
cion of  society.  Again,  the  principle  which  gave  legal 
sanction  to  industrial  warfare  has  no  application,  for 
there  is  here  no  economic  bargain  between  the  neu- 
tral trader  and  his  assailant  which  calls  for  any  bal- 
ance of  economic  power. 

But  our  provision  goes  further.  It  condemns  that 
great  crime  against  free  press  and  free  speech.  Where 
organized  labor  uses  its  economic  power  by  threats 
of  printers*  strikes  to  prevent  the  publication  of  utter- 
ances it  wished  suppressed,  civilization  is  prepared  to 
go  to  the  stake  for  this  issue.  This  is  but  one  con- 
spicuous illustration  of  anti-social  movements  of  this 
character,  all  of  which  would  be  largely  disposed  of 
by  a  law  limiting  industrial  warfare  to  cases  involving 
direct  benefits  to  those  engaged  therein. 


Remedies 

This  proposed  bill  does  not  declare  activities  in  sup- 
port of  such  movements  to  be  criminal,  it  does  not  look 
to  any  department  of  justice  or  district  attorney  to 


enforce  the  law,  but  leaves  it  with  the  parties  injured 
by  such  forbidden  acts  to  seek  their  own  redress  by 
injunction  or  damages  at  the  hands  of  the  courts  of 
justice.  If  any  of  these  courts  are  unfair  or  corrupt, 
they  must  be  purged,  but  the  demand  is  sound  that 
the  law  intervene  in  industrial  disputes  to  the  end 
that  these  rules  of  fair  play  and  social  protection  be- 
come the  groundwork  of  industrial  relations. 


Relative  to  Policemen  and  FirenEien 

The  principles  of  the  second  Bill  are  beyond  discus- 
sion. Men  intrusted  by  the  state  with  the  protection 
of  life  and  property  cannot  be  allowed  by  strike  to 
leave  the  community  naked  and  defenseless  before  the 
forces  of  lawlessness.  Boston  tells  the  story.  Neither 
can  they  be  allowed  affiliation  with  industrial  organ- 
izations whose  lawless  acts  so  often  call  for  punish- 
ment and  suppression.  Such  connections  create  a  divi- 
ded sympathy  which  will  warp  that  singleness  of  pur- 
pose necessary  for  the  performance  of  the  public  trust. 


Bducatioii 

The  discussion  of  these  fundamental  principles  has 
been  ignored.  It  should  become  active  and  vigorous. 
Whether  or  not  the  proposed  measures  become  en- 
acted into  law,  their  presentations  as  bills  for  discus- 
sion justifies  itself  and  will  do  much  to  accelerate 
public  opinion  in  the  right  direction.  Let  organized 
labor  and  organized  capital  be  forced  to  debate  these 
issues  before  the  Bar  of  Public  Opinion.  Let  there 
be  a  battle  of  ideas  on  such  fundamental  issues  as  the 
relation  of  Public  Policy  to  Industrial  Warfare,  and 
out  of  it  all  must  emerge  great  national  benefit.  The 
employers  of  the  country  have  been  on  the  defensive. 
Labor  has  been  advancing  new  ideas.  They  must  both 
now  exhibit  Industrial  Statesmanship.  Initiative  alone 
can  bring  to  this  country  a  truly  distinctive  American 
program,  in  keeping  with  the  genius  of  the  people. 
Drifting  is  dangerous. 

The  American  public  is  now  prepared  to  say  to 
oi^nized  labor  and  that,  until  they  accept  such  prin- 
ciples for  the  sound  protection  of  social  interests,  and 
until  those  principles  have  been  written  into  the  or- 
ganic law  of  the  land,  their  further  organization  will  be 
viewed  with  apprehension. 
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Industrial  Conference  at  Washington 


The  Industrial  Conference,  fifteen  of  whom  are 
selected  by  the  American  Federation  of  Labor,  three 
by  Agriculttiral  Associations,  five  by  the  Indus- 
trial Conference  Board,  five  by  the  U.  S.  Chamber 
of  Commerce,  two  by  the  Investment  Banker's  Asso- 
ciation, and  the  others  by  President  Wilson,  is  com- 
posed as  follows : 

Appointees  of  President  Wilson. 

Bernard  M.  Baruch,  of  New  York,  former  chairman 
of  the  War  Industry  Board. 

Robert  S.  Brookings,  of  St.  Louis,  former  chairman 
of  the  Price  Fixing  Committee  of  that  organization. 

John  D.  Rockefeller,  Jr. 

Judge  Elbert  H.  Gary,  of  New  York. 

Dr.  Charles  W.  Eliot. 

Chartes  Edward  Russell,  of  New  York  (Socialist 
leader). 

John  Spargo,  of  Vermont  (Socialist  leader). 

O.  E.  Bradfute,  Xenia,  Ohio,  President  Ohio  Farm 
Bureau  Federation. 

Ward  Burgess,  Nebraska. 

Fuller  R.  Callaway^  La  Grange,  Ga.  (extensive  cot- 
ton manufacturer). 

Thomas  L.  Chadboume,  New  York. 

H.  B.  Endicott,  Milton,  Mass. 

Paul  L.  Feiss,  Cleveland. 

Edwin  F.  Gay,  Harvard  University. 

George  R.  James,  Memphis,  Tenn. 

Thomas  D.  Jones,  Chicago. 

A.  A.  Landon,  Buffalo. 

E.  T.  Meredith,  Des  Moines,  Iowa  (editor  Success- 
ful Fanning). 

Gavin  McNab,  San  Francisco,  Cal. 

L.  D.  Sweet,  Carbondale,  Cal. 

Louis  Titus,  San  Francisco. 

Appointees  of  the  American  Federatioii  of  Labor 

Samuel  Gompers. 

Joseph  F.  Valentine. 

Frank  Duffy. 

W.  D.  Mahon. 

T.  A.  Rickert. 

Jacob  Fischer. 

Matthew  WoU. 

Fratdc  Morrison. 

Daniel  J.  Tobin. 

Sara  A.  Conboy,  Secretary-Treasurer  United  Textile 
Workers. 

William  H.  Johnston,  President  Machinists'  Union. 

Paul  Scharrenburg,  California  State  Federation  of 
Labor. 


John  Donlin,  President  Building  Trades  Depart- 
ment of  A.  F.  of  L, 

M.  F.  Tighe,  Metal  Workers'  Union. 

Appointees  of  Industrial  Conference  Board 

Frederick  P.  Fish,  Chairman,  National  Industrial 
Conference  Board. 

J.  W.  O'Leary,  President  of  the  National  Metal 
Trades  Association. 

S.  Pemberton  Hutchinson,  President  Westmoreland 
Coal  Co. 

Edwin  Farnham  Green,  Treasurer  of  Pacific  Mills. 

Leonor  F.  Loree,  President  Delaware  &  Hudson  Co. 
Appointees  of  tiie  United  States  Chamber  of 
Commerce 

Homer  L.  Ferguson,  President  of  U.  S.  Chamber  of 
Commerce. 

Harry  A.  Wheeler,  Vice-President  Union  Trust  Co., 
Chicago. 

Ernest  T.  Trigg,  of  John  Lucas  Co.,  Philadelphia. 

Herbert  F.  Perkins,  Vice-President  International 
Harvester  Co. 

John  J.  Raskob,  Vice-President  of  DuPont  Co., 
Chairman  of  Finance  Committee  General  Motors 
Corporation. 

Appointees  of  Agricultural  Associations 

C.  S.  Barrett,  Union  City,  Ga,  Appointed  by  Farm- 
ers' Co-operative  Union. 

J.  N.  Tittemore,  Omro,  Wis.  Appointed  by  Amer- 
ican Society  of  Equity. 

T.  C.  Atkinson,  Washington,  D.  C.  Appointed  by 
National  Grange. 

Appointees  of  the  Investment  Bankers'  Association 

Edgar  L.  Marston,  of  Blair  &  Co. 

Howard  W.  Fenton,  Vice-President  Harris  Trust  & 
Savings  Bank. 

If  these  gentlemen  in  considering  the  present  ques- 
tions of  industrial  warfare,  which  are  burdening  the 
country  as  heavily  as  did  the  war,  will  seek  the  solu- 
tion of  them  by  consulting  the  public  interest  and 
conscience  rather  than  the  interests  of  any  self-main- 
tained division  of  the  people,  they  may  achieve  a  great 
good,  comparable  to  the  resounding  work  of  those 
who  drafted  our  Federal  Constitution.  The  man  in 
the  street  who  has  to  live  by  his  daily  earnings  un- 
aided or  unsupported  by  any  powerful  organization  is 
the  man  to  be  considered,  for  in  the  final  instance 
he  is  the  man  who  speaks  at  the  poles,  and  if  he 
cannot  make  himself  heard  by  the  ballot  it  is  his  rifle 
that  will  be  heard  ''By  the  rude  bridge  that  arched 
the  flood.** 
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Labor  and  the  Anti-Trust  Laws  in  Gong^ress 

Mr.  Fess  States  the  Issue  Clearly 


Very  interesting  and  significant  discussions  and 
votes  took  place  in  the  House  of  Representatives  Fri- 
day and  Saturday,  September  19  and  20,  when  the 
First  Deficiency  Appropriation  Bill  (H.  R.  9205)  was 
under  consideration. 

The  bill  as  reported  by  the  committee  contained  the 
following  provision: 

"Enforcement  of  Anti-trust  Laws:  For  the  en- 
forcement of  anti-trust  laws,  $200,000.00:  provided, 
however,  that  no  part  of  this  money  shall  be  spent 
in  the  prosecution  of  any  organization  or  individual 
for  entering  into  any  combination  or  agreement  hav- 
ing in  view  the  increasing  of  wages,  shortening  of 
hours,  or  bettering  the  conditions  of  labor,  or  for 
any  act  done  in  furtherance  thereof,  not  in  itself 
unlawful ;  provided  further,  that  no  part  of  this  ap- 
propriation shall  be  expended  for  the  prosecution  of 
producers  of  farm  products  and  associations  of  farm- 
ers who  co-operate  and  organize  in  an  effort  to  and 
for  the  purpose  to  obtain  and  maintain  a  fair  and 
reasonable  price  for  their  product" 

These  provisos  had  been  attached  to  every  similar 
item  in  all  sundry  civil  bills  enacted  since  June,  1913. 

Mr.  Fess,  of  Ohio,  who  is  the  Chairman  of  the 
House  Republican  Congressional  Committee,  moved 
while  the  bill  was  in  Committee  of  the  Whole,  to 
amend  the  provision  by  striking  out  both  of  the  afore- 
said provisos  and  after  discussion  his  motion  prevailed 
by  a  vote  of  53  ayes  to  19  noes.  But  the  next  day, 
when  the  bill  as  thus  amended  was  reported  to  the 
House,  Mr.  Nolan  of  California,  asked  for  a  separate 
vote  on  this  amendment,  the  yeas  and  nays  were  or- 
dered, and  the  amendment  was,  without  discussion,  re- 
jected by  «t  vote  of  201  to  30,  thus  reversing  the  action 
of  the  House  when  in  Committee  of  the  Whole,  and 
so  the  provisos  remained  in  the  bill. 

Mr.  Fess  objected  to  the  provisos  on  the  ground  that 
they  forbid  the  use  of  the  money  so  appropriated  in 
the  prosecution  of  laboring  men  and  farmers,  while 
they  permit  its  use  in  the  prosecution  of  all  others  for 
the  same  offense. 

On  this  point  it  may  be  observed  that  he  was  a  little 
off  track,  for  in  the  construction  and  application  of 
these  provisos  the  Department  of  Justice  has  always 
held  that  the  limitation  did  not  operate  to  prevent 
the  use  of  the  appropriations  in  the  prosecution  of 
farmers  and  laboring  men  for  any  unlawful  act  com- 


mitted by  them  in  violation  of  the  anti-trust  acts.  The 
Attorney-General  had  so  stated  when  the  bill  was 
pending  before  the  Appropriation  Committee,  a|id  thus 
construed  the  provisos  amounted  to  nothing  in  the 
way  of  exempting  farmers  and  laboring  men  from 
prosecution  for  unlawful  acts  forbidden  by  the  anti- 
trust acts. 

The  statement  of  Mr.  Byms  of  Tennessee,  in  the 
course  of  the  debate  correctly  stated  this. 

"Mr.  Chairman,  the  labor  organizations  which 
cannot  be  proceeded  against  are  only  those  which 
are  organized  solely  for  the  purpose  of  bettering 
conditions  of  labor,  of  shortening  the  hours  of  labor 
or  increasing  the  wages  of  hbar,  and  which  are  per- 
fectly legitimate  purposes ;  but  where  a  labor  organ- 
ization undertakes  to  make  a  combination  in  re- 
straint of  trade,  there  is  not  the  slightest  thing  in 
this  provision  to  prevent  prosecution  of  that  organ- 
ization. The  same  is  true  with  reference  to  farm- 
ers* organizations  which  are  formed  only  ,for  the 
purpose  of  securing  a  fair  and  reasonable  price  for 
the  product  of  their  own  labor;  but  where  they  or- 
ganize in  restraint  of  trade,  they  are  liable  ta  prose- 
cution. I  want  to  read  to  you  just  what  the  Attor- 
ney General,  the  Law  officer  of  the  United  States 
Government,  had  to  say  in  hearings  relative  to  this 
provision  and  his  construction  of  it : 

'''Well,  the  combination  of  wage  earners  which 
cannot  be  proceeded  against  is  a  combination  hav- 
ing in  view  the  increase  of  wages,  the  shortening 
of  hours,  or  bettering  the  conditions  of  labor.  If 
wage  earners  enter  into  a  trust  or  combination  in 
restraint  of  trade,  not  an  association  for  the  pur- 
poses set  forth  in  the  Act,  the  fact  that  they  work 
with  their  hands  does  not  make  them  any  less 
amenable  to  the  ktw.  This  is  only  done  to  make  it 
impossible  to  take  action  under  the  Shermau  anti- 
trust law  against  the  union,  against  the  labor  organ- 
ization, which  has  those  purposes  in  mind.  If  men 
who  belong  to  a  labor  organization  go  into  a  cor- 
poration, form  a  corporation  which  violates  the 
Sherman  anti-trust  law,  they  do  not  relieve  them- 
selves of  liability  because  they  have  also  belonged 
to  a  labor  union.  What  Congress  meant  by  it  was 
that  a  labor  organization  formed  for  the  purpose  of 
increasing  wages  or  shortening  houra  should  not 
be  considered  as  trust  or  combination  in  restraint 
of  trade.'" 
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But  Mr.  Fess,  in  support  of  his  motion,  made  some 
remarks  expressive  of  opposition  to  discriminatory 
legislation  which  in  view  of  the  response  which  he 
had  from  the  House  in  Committee  of  the  Whole,  and 
in  view  of  the  demands  from  various  interests  for 
legislation  in  their  favor  at  the  expense  of  the  public 
generally,  we  take  pleasure  in  quoting  for  our  read- 
ers: 

''I  insist,  members  of  this  House,  that  the  time  is 
now  here,  judged  by  the  rapid  drift  of  disintegrating 
forces  against  law  and  order  throughout  the  world,  for 
the  American  people  to  make  an  issue  upon  making 
laws  that  will  wpplj  to  everybody  alike  and  thereby 
exempt  nobody.  (Applause.)  Opening  the  door  to 
this  sort  of  legislation  invites  classes  of  people,  with 
immunity  or  without  it,  and  with  impunity  to  state* 
to  us  definitely,  in  the  form  of  the  demand,  that  if  we 
do  not  do  so  and  so  we  will  hear  from  them.  Our 
mails  are  bringing  such  demands.  I  am  reacty  to  make 
that  issue  at  any  time.  It  will  first  appear  in  the  form 
of  class  legislation,  and  then  it  will  come  in  a  demand 
for  new  exemption,  then  it  comes  in  making  demands, 
as  was  done  in  1916,  Aat  this  Congress  interfere  with 
private  contracts  as  to  whether  these  men's  wages 
shall  be  increased,  and  we  in  a  humiliating  way  sur- 
render the  government  to  that  demand,  as  we  did  in 
1916  in  tiie  Adamson  Act. 

"Now  comes^  under  the  threat,  that  additional  and 
inevitable  demand  that  unless  we  do  so  and  so  the 
whole  transportation  business  of  the  country  will  be 
paralyzed.  This  goes  not  to  wages  but  to  a  principle 
of  pidi>lic  service  which  approaches  a  revolution,  and 


we  are  given  the  order  that  we  are  expected  to  pass 
certain  lawv  at  the  behest  of  special  classes  in  spite  of 
public  interest  or  else  we  will  hear  from  the  men  who 
are  now  giving  us  orders.  These  men,  inspired  by 
their  success  in  1916,  are  but  advancing  step  by  step 
along  similar  lines.  Following  that  you  will  have  the 
same  thing  appear  in  the  fire  departments ;  it  will  come 
in  the  police  department,  which  is  now  threatening  the 
Capital  and  the  city  of  Boston.  Success  in  these  de- 
partments and  it  will  come  in  the  army  and  then  in 
the  navy,  and  then  you  have  Russian  sovietism  ripened 
into  full  bloom  right  here  in  America.    (Applause.) 

"I  say  to  you  the  tune  has  c<»ne  for  us  to  make  the 
issue.  I  for  one  am  ready  for  it.  If  it  must  come,  it 
is  best  to  let  it  come  now  and  not  attempt  to  play  with 
it.  I  hope  the  members  of  this  body  will  prove  their 
heritage  and  will  have  the  courage  to  stand  by  the 
American  standards  of  life,  whatever  it  may  mean, 
and  not  be  dictated  to  by  any  group  of  men  whatever 
be  their  names  or  stations,  whether  capitalists  or  labor, 
manufacturer  or  fanner.  We  must  stand  for  the  pub- 
lic good,  even  though  to  do  so  invites  determined 
opposition.'' 

It  is  sad  to  relate,  that  within  twenty-four  hours 
after  these  words  were  spoken  two  hundred  and  one 
Members  of  the  House,  when  compelled  to  go  on  rec- 
ord by  yea  and  nay  vote,  in  fear  of  the  activities  of 
the  unions  against  them,  proceeded  to  adopt  the  very 
provisions  which  they  had  rejected  the  day  before 
when  they  were  free  to  vote  without  going  on  record. 
But  the  whole  affair  is  both  significant  and  encourag- 
ing. 


A  General  Strike  in  the  Hat  and  Gap  Industry  in  St.  Louis  Directed  by 
the  Court  to  the  Attention  of  the  District  Attorney 


Langerberg  Hat  Co.  et  aL  v.  United  Cloth  Hat  ft  Cap 
Makers  of  North  America,  et  al.  District  Court 
of  the  United  States  for  the  Eastern  Division  of 
the  Eastern  Judicial  District  of  Missouri. 

The  plaintiffs  are  seven  concerns  engaged  in  the 
manufacture  of  hats  and  caps  in  St.  Louis.  The  de- 
fendants are  the  United  Cloth  Hat  &  Cap  Makers  of 
North  America  and  Local  Unions  Nos.  14,  19  and  37 
and  the  officers  and  some  of  the  members  thereof. 
The  hat  and  cap  trade  in  St.  Louis  has  been  an  open- 
shop  industry  and  has  progressed  smoothly  and  with- 
out trouble  for  some  years.  The  United  Qoth  Hat 
&  Cap  Makers  of  North  America  is  an  independent 
union  largely  dominated  by  foreigners  or  persons  of 
foreign  birth.    The  president,  Max  Zaretsky,  of  New 


York,  conducted  a  campaign  against  the  hat  and  cap 
makers  of  New  York  City  to  establish  a  closed-shop 
early  this  summer  and,  according  to  their  official  pub- 
lication of  the  Union,  "The  Headgear  Worker,"  issue 
of  July-August,  1919,  it  procured  an  understanding 
with  the  employers  as  to  wages  and  hours  and  also 
the  following  conditions : 

''Sundry  Provisions: 

''No  manufacturer  shall  perform  work  in  any  branch 
when  there  are  workers  of  that  particular  branch  who 
are  unemplosred. 

"No  manufacturer  shall  give  out  work  to  be  made 
for  him  in  non-union  shops,  or  buy  goods  fnmi  sudi 


shops. 
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''No  manufacturer  shall  sell  goods  to  a  concern  at  a 
time  when  there  exists  a  controversy  between  the 
Union  and  the  concern.'' 

Stimulated  by  this  success,  Zaretsky  went  to  St. 
Louis  to  conduct  a  general  strike  there.  Demands 
for  the  recognition  of  the  Union  were  made  against 
the  employers  on  August  11th  and  the  strike  was 
called  on  August  18th.  Workers  were  called  out  of 
some  small  shops  which  had  previously  capitulated  to 
the  Union  and  considerable  numbers  of  men  were 
made  available  for  picketing,  so  that  plaintiffs'  fac- 
tories were  surrounded  by  several  hundred  people  at 
a  time  and  their  workers  and  their  customers  were 
intimidated.  The  strike  occurred  at  the  height  of  the 
plaintiffs'  selling  season  for  the  next  year's  trade,  and 
many  buyers  from  the  west  and  south  were  in  St. 
Louis  and  were  unable  as  a  result  of  the  picketing 
to  reach  the  plaintiffs'  offices.  The  usual  incidents 
of  intimidation,  threat,  assault  and  vile  language 
occurred. 

Mr.  Walter  H.  Saunders,  attorney  for  the  seven 
plaintiffs,  who  has  had  great  success  in  cases  of  this 
character,  immediately  brought  an  action  for  an  in- 
junction. The  action  was  brought  against  the  Union 
itself  and  charged  a  conspiracy  in  restraint  of  trade 
in  violation  of  the  Sherman  Anti-Trust  Law  and  the 
Qayton  Act.  Upon  the  return  day  of  the  restraining 
order  witnesses  were  heard  and  the  defendant  Zaret- 
sky  was  placed  under  examination.  The  Court  held 
the  Unions  liable  to  be  sued  as  such  and  continued 
the  injunction.  In  his  remarks  the  judge  said,  among 
other  things: 

''Some  weeks  ago  there  came  to  the  city  certain 
foreigners— and  by  foreigners  I  mean  pec^le  who  do 
not  live  in  St.  Louis^-and  almost  at  once  the  peaceful, 
quiet  and  orderly  way  in  which  the  business  of  these 
hatters  had  been  conducted  was  disturbed,  and  vio- 
lently disturbed,  in  the  form  of  an  attempt  to  close 
their  shops.    ♦    ♦    ♦ 

''Here  is  Mr.  Zaretsky,  who  seems  to  be  president  of 
the  organization,  and  Miss  Wolfe,  the  organizer,  who 
came  to  this  city  from  the  East  in  connection  with 
these  strike  matters.  What  is  the  result  of  their  com- 
ing? The  result  of  their  coming  is  that  they  by  their 
actions  tied  up  interstate  commerce  between  the  City 
of  New  York  and  the  City  of  St.  Louis.  They  con- 
spired to  prevent  the  makers  of  hats  in  St.  Louis  from 
receiving  goods  from  New  York  houses,  and  they  con- 
spired in  this  jurisdiction  to  do  that 


"I  have  a  Grand  Jury  called  to  be  here  on  Wednes- 
day next,  and  I  shall  instruct  that  Grand  Jury  to  in- 
quire into  what  these  people  did  to  obstruct  interstate 
commerce,  and  work,  by  these  employees,  with  a  view 
of  bringing  them  to  punishment  in  this  court  for  of- 
fenses that  I  will  not  tolerate,  nor  will  any  odier 
Judge  tolerate  them  anywhere  else.  Let  them  be  in- 
dicted for  what  I  consider  to  be  a  most  infamous  of- 
fense committed  against  the  laws  of  the  United  States. 

"There  was  correspondence  between  parties  in  this 
city  and  New  York  City  with  reference  to  %toipfmg  the 
buying  of  goods,  and  there  was  interference  with  a 
manufacturer  in  Chicago,  so  that  St  Lotus  manufac- 
turers were  to  be  obstructed.  What  is  that?  That  is 
a  complete  conspiracy  against  interstate  commerce, 
against  the  rights  of  people  in  this  city,  and  against 
the  rights  of  people  in  New  York  City. 

"The  time  will  come  (if  it  has  not  already  arrived) 
when  the  question  must  be  decided  in  this  country 
whether  the  constitution  and  laws  of  the  United  States 
shall  prevail,  w  whether  mobs  shall  control  the  affairs 
of  government  We  may  as  well  understand  the  sit- 
uation. I  have  supreme  confidence  in  the  integrity  of 
fl^  American  citizenship  that  will  take  care  of  any 
such  situation  as  that  Thank  God,  the  men  that  car- 
ried the  flag  of  our  country  abroad  brought  it  back 
unstained,  and  it  is  for  us  to  uphold  the  same  flag  and 
the  same  constitution  for  which  they  fought  in  foreign 
lands.'' 

The  injunction  protects  these  plaintiffs,  not  only 
against  the  interference  of  the  strikers  with  their  em- 
ployees, but  against  the  boycott  and  the  interference 
with  its  customers  who  call  at  the  factories. 

There  is  a  strong  resemblance  between  the  facts  in 
this  case  and  the  facts  which  developed  in  the  case 
of  the  United  States  v.  Boyle,  et  al.,  described  in  the 
May  issue  of  LAW  AND  LABOR,  in  which  an  agree- 
ment between  manufacturers  of  electrical  instruments 
in  Chicago  and  the  local  unions  showed  a  conspiracy 
to  force  a  closed-shop  upon  the  electrical  trade  in  that 
city.  The  result  of  their  trial  was  a  substantial  pen- 
alty for  all  of  the  persons  party  to  the  agreement. 
It  should  be  evident  by  now  that  an  organization  of 
workers  to  increase  their  wages  and  better  their  con- 
ditions of  employment  cannot  be  the  instrument 
through  which  leaders  of  labor  or  employers  of  labor 
may  effect  the  destruction  of  rival  trade  or  a  closed 
market. 
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Massachusetts  Court  Issues   an   Injunction   to   Protect   Non-Union 

Shop  Contracts 


National  Equipment  Company  v.  Daniel  R.  Donovan, 
et  al.9  Supreme  Judicial  Court  of  Massachusetts 
for  the  County  of  Hampden. 

For  two  years  prior  to  August  23,  1919,  the  Na- 
tional Equipment  Company,  of  Springfield,  Mass.,  in 
adding  to  its  working  force  hired  only  non-union  men. 
While  it  retained  in  its  employment  a  few  union  men, 
employed  by  it  previous  to  that  date,  thereafter  every 
new  applicant  for  employment  received  an  application 
btank  which  contained  the  following  statement : — 

''I  understand  that  employment  is  upon  a  strictly 
non-union  basis  and  I  agree  that  while  retained  in 
employment  I  will  not  be  or  become  a  member  of  any 
trade  union.  That  if  I  hereafter  apply  for  member- 
ship in  any  trade  union  I  will  at  once  notify  my  em- 
ployer who  may  thereupon  terminate  my  employment. 
That  upon  termination  of  my  employment  I  will  not 
in  any  manner  annoy,  molest  or  interfere  with  the  busi- 
ness, customers,  or  employees  of  said  employer."  (Ex- 
hibit 1.) 

Unless  applicant  was  willing  to  subscribe  to  the 
same  he  was  not  employed. 

About  two  months  prior  to  the  same  date  the  local 
Machinists  Union  assisted  by  an  ''international  or- 
ganizer" commenced  a  "drive"  against  the  machine 
shops  in  Springfield  "to  make  them  100%  union." 
Organizers  local  and  international  appeared  at  the 
company's  gates  while  employees  were  going  to  and 
from  their  work  and  exhorted  them  to  join  the  Union 
thereby  breaking  their  contract.  The  organizers  suc- 
ceeded in  getting  several  of  those  whp  bad  signed  the 
application  card  above  referred  to,  to  join  the  Union. 
Thereupon  on  Saturday,  August  23,  the  company 
posted  the  following  notice  in  various  parts  of  its 
plant : — 

"NOTICE. 

This  company  has  decided  to  run  its  business  in 
the  future  upon  the  basis  of  hiring  and  retaining  in 
its  employment  only  those  who  are  not  members  of 
any  union.  We  therefore  give  notice  that  any  mem- 
ber of  the  Machinists'  Union  who  may  now  be  work- 
ing for  us  is  hereby  requested  to  call  at  once  at  the 
employment  office  and  receive  his  pay  and  to  quit  the 
employment  of  this  company. 


All  employees  who  come  to  work  on  Monday,  Au- 
gust 25,  1919,  will  be  required  to  sign  the  company's 
regular  employment  contract. 

NATIONAL  EQUIPMENT  COMPANY 
By  George  A.  Bausman, 
General  Manager. 
A.  L.  Bausman, 
Works  Manager. 
August  23,  1919." 

The  company  normally  employs  about  600  men  and 
about  300  were  affected  by  this  notice. 

Upon  the  following  Monday,  August  25,  no  ma- 
chinist was  knowingly  admitted  unless  he  then  signed 
or  had  already  signed  the  application  card  above  re- 
ferred to.  Several  former  employees,  especially  all 
members  of  the  Machinists'  Union  or  those  who  had 
applied  for  membership,  refused  to  sig^.  Next  day 
they  appeared  in  front  of  the  gates  and  commenced 
to  picket  and  to  intimidate  those  who  chose  to  re- 
main at  work.  The  company  at  once  filed  in  the 
Supreme  Court  of  the  State  a  bill  in  equity  to  restrain 
not  only  intimidation  of  its  employees,  but  also  any 
and  all  interference  with  those  under  contract  as 
above  indicated,  more  especially  to  restrain  any  in- 
ducing of  employees  to  break  their  said  contracts  by 
any  means  whatsoever. 

To  the  plaintifTs  bill  the  defendants  filed  a  de- 
murrer and  in  overruling  the  demurrer  the  Court 
made  the  following  ruling,  which  is  of  importance  to 
those  engaged  in  industry : — 

"I  think  in  the  practical  administration  of  justice  I 
ought  to  assiune  that  the  case  of  Hitchman  Coal  ft 
Coke  Company  v.  Mitchell,  245  U.  S.  229,  is  the  law 
in  this  Commonwealth  until  the  Full  Court  has  de- 
cided otherwise.  But  I  have  to  interpret  the  decision 
in  that  case,  assuming  it  is  the  law  in  the  Common- 
wealth. ...  I  think  that  the  decision  in  that  case  is 
that  strangers  havfe  no  right  to  incite  the  employees 
who  are  severally  employed  during  the  joint  will  of 
the  employer  and  the  employee  on  a  non-imion  basis 
to  break  their  contracts  by  joining  a  union  and  tiiat  if 
strangers  to  the  contract  between  the  employer  and 
the  employee  do  incite  such  employees  to  break  their 
contracts  it  is  an  unlawful  interference  with  the  em- 
ployers' rights.  ...  So  far  as  the  objection  raised  by 
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the  defendants  based  on  St  1909,  c.  514,  s.  19,  is  con- 
cerned, the  case  of  Coppage  v.  Kansas,  236  U.  S.  1,  is 
decisive.  That  case  is  a  decision  which  is  binding 
upon  me,  because  it  is  a  decision  as  to  the  effect  of 
the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States. 

''The  result  is  that  the  demurrer  must  be  overruled/' 

Later,  upon  hearing  the  parties  upon  an  application 
for  a  temporary  injunction  as  fully  as  either  party 
cared  to  be  heard,  the  Court  made  the  following  find- 
ing and  order  for  a  temporary  injunction : — 

''In  disposing  of  the  question  which  I  have  to  decide 
to-day,  namely:  Whether  a  temporary  injunction 
should  issue  restraining  these  defendants,  I  think  it  is 
useful  to  state  the  law  which  is  the  foundation  of  the 
issuance  of  a  temporary  injunction  in  this  case.  It  is 
clarifying,  I  think,  to  state  that  Hitchman  Coal  ft  Coke 
Company  v.  Mitchell,  245  U.  S.  229,  is  not  really  a 
strike  case  and  that  it  is  not  really  a  labor  case  so  far 
as  its  legal  aspects  are  concerned.  It  is  nothing  more 
than  the  application  of  the  settled  doctrine  diat  a  third 
person  has  no  right  to  incite  a  party  to  a  contract  to 
break  that  contract  In  other  words,  it  is  the  same 
kind  of  a  case  (so  far  as  its  legal  aspects  are  con- 
cerned) as  Beekman  v.  Marsters,  195  Mass.  205,  where 
the  jurisdiction  on  this  ground  of  equity  was  gone 
into  at  length.  It  is  not  anjrtfaing  peculiar  to  strikes, 
or  workmen,  or  labor.  Wherever  A  has  a  contract 
with  B  he  has  a  right  to  stop  C  from  inducing  B  to 
break  that  contract.  That  is  the  principle  of  Beekman 
V.  Marsters  and  of  Hitchman  Coal  ft  Coke  Company 
V.  MitchelL  In  Hitchman  Coal  ft  Coke  Company  v. 
Mitchell  the  Court  decided  that  the  principle  applied  to 
a  contract  of  employment  where  employment  was  to 
continue  during  the  will  of  the  employer  and  the  em- 
ployee. The  dissenting  judges  in  Hitchman  Coal  ft 
Coke  Company  v.  Mitchell  said,  'In  such  a  contract  as 
that  you  are  not  interfering  with  ansrthing,  you  are 
getting  one  of  the  parties  to  end  the  cmitract,  which 
he  has  a  right  to  end  by  the  terms  of  the  contract' 
The  majority  judges  said,  'Either  party  to  the  con- 
tract had  a  right  to  terminate  it  but  a  third  person 
has  no  right  to  step  in  and  undertake  to  terminate 
it*    ♦    ♦    ♦ 

"Now  the  defendants  say  the  plaintiff  has  got  to 
prove  that  the  defendant  had  knowledge  ot  these  con- 
tracts. Whatever  may  have  been  the  facts  as  to  the 
defendants'  knowledge  of  these  contracts  before  the 
23rd  of  August  there  can  be  no  contention  as  to  their 
knowledge  cl  it  after  that  date.  If  the  defendant  did 
not  know  before  they  know  now  that  the  plaintiff  has 


such  contracts  with  its  employees.  I  haven't  heard  it 
whispered  that  the  defendants  intend  to  change  their 
course  since  they  came  to  have  knowledge  of  those  con- 
tracts on  August  23  or  soon  after.  I  haven't  heard  it 
suggested  that  they  do  not  intend  to  go  on  as  they 
did  before.  If  they  didn't  know  it  before  August  23rd 
they  know  it  now  and  on  the  evidence  in  the  case  it 
would  be  absurd  for  me  to  suppose  that  they  intend 
to  make  a  change  as  to  the  course  of  their  conduct. 
If  I  had  any  doubt,  but  I  had  none,  how  could  I  doubt 
it  after  hearing  the  testimony  of  McLoughlin,  the  head 
of  the  strike  committee  of  this  union,  who  said  that  it 
was  his  duty  to  see  that  every  man  in  that  union  was 
out  on  the  picket  line  if  he  could  get  him  there  and 
that  he  intended  to  do  everything  he  could  to  carry 
through  what  he  called  the  strike.  It  isn't  a  strike;  it 
is  a  combination  to  induce  the  employees  of  this  plain- 
tiff to  break  their  contracts  with  the  plaintiff .    *    *    * 

"It  only  remains  to  fix  upon  the  terms  of  the  injunc- 
tion. 

"Since  the  action  of  inducing  tiie  plaintiff's  em- 
ployees to  break  their  contracts  is  an  illegal  action,  it 
is  of  no  consequence  what  means  the  defendants  have 
used  in  the  past  in  their  efforts  to  obtain  that  end. 
Any  means  are  illegal  because  it  is  an  act  that  is  a 
malicious  interference  with  the  plaintiff's  right  and  is 
not  justified  in  law." 

The  following  decree  was  thereupon  entered. 

"INTERLOCUTORY  DECREE 

This  cause  came  on  to  be  heard  on  the  return  of  the 
order  of  notice  and  upon  the  plaintiff's  application  for 
a  temporary  injunction  and  after  hearing  on  consid- 
eration thereof  it  is  ordered,  adjudged  and  decreed, 
that  an  injunction  issue  to  remain  in  force  pendente 
lite  or  until  the  further  order  of  this  court,  restraining 
the  respondents  and  each  and  every  of  them  their 
agents,  servants  and  attorneys 

(1)  from  inducing  or  enticing  or  attempting  to 
induce  or  entice  by  any  means  whatever  any  per- 
sons to  leave  the  employment  of  the  plaintiff  who 
now  are  or  who  hereafter  may  be  in  the  employ- 
ment of  the  plaintiff  and  who  are  or  who  have 
signed  or  who  may  have  hereafter  signed  con- 
tracts not  to  join  a  labor  union ; 

(2)  from  inducing  or  enticing  or  attempting  to 
induce  or  entice  by  any  means  whatever  any  per- 
son or  persons  having  contracts  of  employment 
with  the  plaintiff  to  break  the  same ; 

(3)  from  intimidating  or  threatening  any  per- 
son or  persons  who  may  be  desirous  of  entering 
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the  employment  of  the  plainti£F  for  the  purpose 
of  attempting  to  induce  them  or  any  of  them  not 
to  enter  into  said  employment  by  maintaining 
-massed  pickets  in  the  neighborhood  of  the  plain- 
tiflTs  premises  or  by  congregating  there  or  by 
causing  others  to  congregate  there  in  larger  num- 
bers than  is  necessary  to  attempt  to  peaceably 
persuade  said  persons  or  any  of  them  not  to  enter 
into  the  emplo3rment  of  the  plaintiff  or  by  threats 
of  injury  to  the  person,  property  or  occupation 
present  or  future  of  said  persons  or  any  of  them 


by  calling  said  persons  or  any  of  them  opprobrious 
names  or  making  opprobrious  statements  or  re- 
marks of  and  to  them  or  any  of  them  and  for 
the  purpose  aforesaid  from  intimidating  and 
threatening  said  persons  or  any  of  them  in  any 
and  every  other  way  or  ways." 

[Note:  The  account  of  this  case  is  taken  verbatim 
from  the  printed  account  issued  by  Joseph  J.  Feeley, 
attorney  for  the  plaintiff,  except  that  the  quotation 
from  the  court's  opinion  has  been  cut  down.] 


Intimidation  Discussed  by  the  Federal  Court 


The  WeiM  ft  Lesh  Manufacturing  Co.  v.  E.  R.  King, 
et  aL  District  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

The  plaintiff  employs  about  150  men,  six-sevenths 
of  whom  are  negroes.  The  defendants,  numbering 
practically  all  of  plaintiff's  white  employees,  are  mem- 
bers of  Factory  Workers'  Union,  Local  No.  2234. 
They  struck  on  September  6th  and  on  the  8th  and 
9th  picketed  the  plaintiff's  plant,  whereupon  the  negro 
workers  deserted  their  employment.  Upon  an  appli- 
cation for  an  injunction  to  restrain  the  picketing,  the 
affidavits  of  some  fifty  negroes  were  submitted  show- 
ing that  the  activities  of  the  pickets  threatening  injury 
to  the  negroes  who  continued  to  work  and  intimidated 
them.  That  was  the  cause  and  only  cause  for  their 
absence  from  work.  The  answering  affidavits  put 
clearly  at  issue  the  lawfulness  of  the  conduct  of  the 
defendants  while  picketing  the  plant,  and  the  question 
as  to  whether  their  activity  amounted  to  an  intimida- 
tion was  the  deciding  issue  of  the  case.  The  Court 
found  that  it  did  and  issued  an  injunction  so  broad 
as  substantially  to  make  any  picketing  useless.  On 
the  question  of  what  constitutes  intimidation  the 
Court  made  the  following  observation: 

'^It  does  not  always  require  blows  or  uttered  threats 
of  violence  to  intimidate  another.  Such  results  may 
as  wen  be,  and  often  times  are,  as  effectively  produced 
by  lodks,  gestures,  and  menacing  manner,  and  theso 
latter  are  as  equally  unlawful  as  the  former  when  re- 
sorted to  for  the  purpose  of  influencing  the  conduct  of 
another,  and  especially  so  when  they  have  that  effect. 
Hence  it  is  that  in  cases  like  the  present  one,  by  what- 
ever means  the  intimidation  is  produced  to  induce  or 
coerce  one  to  ptnrsue  a  different  course  than  he  would 
if  not  intimidated,  it  is  the  policy  of  the  law  to  restrain 
those  who  resort  to  such  means. 

''It  is  the  fact  that  intimidation  is  produced  that 
coaoems  the  Court,  rather  than  the  particular  method 


by  which  it  is  brought  about.  Whether  a  certain 
course  of  conduct  is  reasonably  calculated  to  intimi- 
date depends  largely  on  the  relative  standing  and  en- 
vironment of  the  parties.  Because  of  the  racial  differ- 
ence between  the  striking  and  non-striking  employees 
earisting  in  this  case  it  is  readily  understood  why  the 
conduct  of  the  white  strikers  might  not  be  reasonably 
calculated  to  intimidate  men  of  their  own  race;  but 
at  the  same  time  be  potential  for  that  purpose  with 
colored  men.  Notwithstanding  this  weakness  in  the 
colored  race  they  are  as  much  entitled  to  the  protec- 
tion of  the  law  in  peaceable  prosecution  of  their  avoca- 
tion as  are  those  of  the  white  race.  No  color  line  is 
recognized  by  the  law  in  the  right  of  men  honestly, 
peacably  and  unafraid  to  earn  their  bread  by  the  sweat 
of  their  brows." 

These  remarks  bring  clearly  to  view  the  difficulty 
presented  in  applications  to  the  Court  for  preliminary 
injunctions  based  upon  affidavits.  The  worker  has  a 
right  to  be  free  from  intimidation  and  the  question  is, 
does  the  conduct  of  defendants  intimidate  the  work- 
men? The  question  is  not  whether  their  conduct  is 
such  that  a  reasonably  courageous  man  might  under 
similar  circumstances  be  intimidated.  Too  frequentiy 
the  Courts  test  the  question  of  intimidation  by  the  lat- 
ter method  and  the  Court,  in  the  person  of  a  courage- 
ous man,  fails  to  comprehend  that  workmen  who  are 
people  of  generally  few  educational  advantages,  un- 
developed imaginations  and  limited  resources,  are  eas- 
ily intimidated  not  only  by  the  fear  of  physical  in- 
jury, but  by  the  fear  of  being  pursued  and  hounded 
by  the  agents  of  organized  labor.  A  Union  picket  rep- 
resents the  force  and  power,  and  perhaps  the  dignity, 
of  the  entire  body  of  organized  labor  in  the  same  way 
that  a  police  officer  represents  the  force  and  power 
of  the  Government. 

If  peaceful  picketing  really  means  picketing  that 
is  free  from  intimidation,  peaceful  picketing  is  but 
a  figment  of  legal  theory. 
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Injunction  Sought  for  Protection  Against  a  Sympathetic  Strike 


RogeiB  Peet  Co.  v.  Sidney  Hillman,  et  aL,  Supreme 
Court,  New  York  County. 

Rogers  Peet  Co.  manufactures  clothing  at  their  shop 
on  13th  Street,  in  the  City  of  New  York.  Prior  to 
July  21 8t  they  employed  about  70  cutters.  Sixty-five 
of  these  cutters  failed  to  report  for  work  on  July  21st 
without  previously  having  made  any  demand  upon 
their  employer  or  having  suggested  in  any  way  Uiat 
they  had  any  grievance  as  to  their  wages,  hours  or 
conditions  of  employment.  All  of  the  men  who  quit 
work  were  found  to  be  members  of  the  Amalgamated 
Clothing  Workers  of  America,  Local  No.  4,  which 
had  been  for  some  time  past  engaged  in  a  strike 
against  Frank  Spica,  H.  Phillips,  Benedict  &  Wendin, 
and  Joseph  Heisler,  makers  of  clothing  in  the  City 
of  New  York,  whose  product  in  whole  or  in  part  is 
purchased  by  Rogers  Peet  Co.  So  far  as  it  appears 
then,  in  the  absence  of  demands  made  directly  upon 
Rogers  Peet  its  workmen  left  to  engage  in  a  sympa- 
thetic strike. 

Rogers  Peet  advertised  and  secured  applications 
from  more  than  enough  experienced  cutters,  many 
of  whom  were  recently  discharged  from  the  army,  to 
fill  the  places  of  the  men  who  had  left.  Picketing 
was  immediately  instituted  by  the  strikers,  and  they 
congregated  around  the  building  in  crowds  varying 
from  25  to  more  than  200  persons.  The  new  em- 
ployees in  going  to  and  from  work  were  pocketed  in 
groups  of  6  or  8  strikers,  rough-handled  and  in  some 
cases  assaulted  with  clenched  fists  by  two  or  three 
men  at  a  time.    In  nearly  every  case  these  men  were 


able  to  make  their  escape  through  the  crowd  of  pick- 
ets. Several  workers  were  followed  to  their  homes  in 
distant  parts  of  the  city  and  brought  to  the  ground 
by  a  blackjack.  There  have  been  eight  cases  of  as- 
sault in  the  Magistrates'  Court  in  connection  with  the 
strike,  and  in  one  case  conviction  was  followed  by  a 
sentence  of  60  days  imprisonment. 

On  September  3rd  Rogers  Peet  Co.,  by  Clark,  Pren- 
tice &  Roulstone,  attorneys,  applied  to  the  court  for 
an  immediate  injunction  and  an  order  to  show  cause 
why  the  injunction  should  not  be  continued  pending 
the  trial  of  the  case  upon  its  merits.  The  order  and 
injunction  were  granted,  but  at  the  instance  of  the 
defendants  the  hearing  upon  the  return  of  the  order  has 
several  times  been  postponed.  In  the  meanwhile  the 
Magistrates'  Court  record  is  piling  up  against  the  de- 
fendants and  there  are  several  instances  of  contempt 
to  be  heard.  The  injunction  as  prayed  for  seeks  mere- 
ly to  protect  the  plaintiff  against  illegal  acts,  but  if 
the  case  proceeds  to  trial  it  will  present  an  interest- 
ing issue  as  to  the  right  to  call  a  strike  and  to  picket 
where  no  grievances  have  been  stated  and  no  demand 
upon  the  employer  has  been  made.  It  is  not  likely,  of 
course,  that  this  case  will  ever  be  heard  upon  its 
merits.  Organized  labor  rails  pitifully  at  the  use  of 
the  injunction,  but  it  is  with  rare  frequency  that  it 
has  the  courage  to  allow  the  cases  which  are  brought 
against  its  activities  to  come  to  a  trial  upon  their 
merits  and  so  establish  upon  a  satisfactory  basis,  after 
the  hearing  of  witnesses  who  are  subjected  to  cross 
examination,  the  rights  of  strikers  and  the  morality  of 
their  methods. 


Acts  of  Strikers  Against  Gas  Works  Which  Endangered 
The  Public  Safety  Restrained 


The  Brooklyn  Union  Gas  Co.  v.  Killorin,  New  York 
Supreme  Court  for  Kings  County. 

/The  Brooklyn  Union  Gas  Co.  supplies  several  mil- 
lions of  inhabitants  in  Kings  and  Queens  County  in 
the  City  of  New  York  with  gas.  On  July  28th  its 
employees  made  a  written  demand  on  the  company 
for  a  meeting  with  the  officers  of  the  company  for 
the  discussion  of  demands  of  the  workers  for  higher 
pay.  Such  a  meeting  was  held  on  August  1st  and  an- 
other on  the  6th.  The  company  stated  that  it  was 
impossible  to  meet  the  demands  of  the  employees  un- 
der the  rates  allowed  by  the  law  for  the  sale  of  gas. 


but  it  did  offer  an  advance  of  25  cents  per  day  to  all 
employees.  Employees  declined  this  offer  and  on  Au- 
gust 14th,  409  fitters  quit  work. 

There  was  no  union  of  the  employees  at  the  time 
of  the  declaration  of  the  strike,  but  shortly  after  the 
men  left  a  union  was  formed  under  the  auspices  of 
the  American  Federation  of  Labor.  From  time  to 
time  during  the  strike  there  were  conferences  between 
representatives  of  the  strikers  and  the  company.  At 
each  of  these  conferences  the  first  proposition  ad- 
vanced by  the  strikers  was  the  recognition  of  the 
union.    This  was  steadfastly  refused  and  each  of  the 
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conferences  broke  up  on  that  point.  During  the  strike 
men  employed  in  the  meter  repair  shop  and  other  gas 
workers  also  quit  work.  These  men  joined  the  union 
and  amalgamated  with  the  fitters. 

The  strikers  picketed  the  plants  of  the  company 
with  the  usual  incidents  of  threat^  derision,  intimi- 
dation and  violence  directed  against  the  loyal  em- 
ployees. Unsatisfied  with  the  results  they  obtained 
from  their  threats  and  assaults,  they  entered  a  de- 
serted house  in  Queens  County  and  connected  a  water 
tap  in  the  cellar  with  the  gas  meter,  thereby  forcing 
water  into  the  gas  mains,  with  the  result  that  the 
flow  of  gas  became  impeded  and  intermittent  and  the 
pressure  irregular.  This  had  the  effect  of  putting  out 
the  gas  in  the  homes  of  the  inhabitants,  and  then  hav- 
ing it  flow  again  but  without  combustion,  except 
where  the  consumers  had  the  opportunity  to  turn  off 
the  jets.  By  prompt  attention  and  steady  pumping 
the  company  was  able  to  pump  the  water  as  fast  as 
it  entered  the  main  until  the  connection  of  the  water 
and  the  gas  had  been  discovered.  Had  the  company 
been  unable  to  keep  the  flow  of  water  down  a  terrific 


explosion  would  have  occurred  to  the  injury  of  many 
innocent  persons.  The  company  also  discovered  met- 
ers in  various  places  which  had  been  punctured  and 
from  which  gas  was  escaping  into  the  homes  of  con- 
sumers. A  more  cowardly  method  of  attack  could 
hardly  have  been  devised  than  the  method  resorted 
to  by  the  strikers  in  this  case.  On  September  20th 
an  injunction  issued,  on  the  motion  of  Cullen  &  Dyk- 
man,  attorneys,  restraining  the  activity  of  the  strik- 
ers. 

However,  on  September  17th,  all  the  men  employed 
in  the  gas  works  broke  away  from  the  union  and  re- 
turned to  their  work.  From  that  time  on  the  deser- 
tions from  the  union  occurred  every  day  in  small 
numbers  until  September  24th,  when  thirty-two  fit- 
ters returned  to  work  in  a  body.  On  September  25th, 
about  one  hundred  men  showed  their  willingness  to 
return  to  work.  Then  the  leaders  of  the  union  issued 
directions  for  a  meeting  on  September  26th,  at  which 
they  called  off  the  strike.  The  men  returned  to  work 
under  their  old  conditions  and  their  old  rates  of  pay, 
as  individuals.    No  concessions  were  made. 


Electrical  Workers'  Union  in  Chicago  Halted  by  Threat  of  Injunction 


Becker  Brothers  v.  International  Brotherliood  of  Elec- 
trical Wockera,  Local  No.  713,  et  aL,  Superior 
Court  of  Cook  County,  111. 

The  International  Brotherhood  of  Electrical  Work- 
ers, Locals  Nos.  713  and  134,  with  Michael  Boyle, 
the  story  of  whose  business  methods  we  told  in  our 
May  issue  of  LAW  AND  LABOR^  as  business  agent, 
decided  to  unionize  the  shop  of  Becker  Brothers,  a 
manufacturer  of  electrical  brushes  for  electric  motors, 
in  the  City  of  Chicago.  They  called  a  strike  for  that 
purpose  on  August  14th  and  some  20  workers  walked 
out.  The  unions  picketed  the  plaintiff's  plant  with 
numbers  varying  from  10  to  75  men.  The  pickets 
interfered  with  drivers  trucking  supplies  to  and  from 
the  plaintiff's  plant,  and  mauled,  threatened  and  an- 
noyed its  loyal  employees,  and  deluged  them  with  a 


wealth  of  vile  language.  After  about  two  weeks  of  this 
the  plaintiff,  by  Wilkerson,  Cassels,  Potter  &  Gilbert, 
attorneys,  brought  an  action  for  an  injunction.  Upon 
the  hearing  the  court  indicated  that  the  injunction 
would  issue.  Thereupon  the  defendants,  through  their 
counsel,  stated  that  they  would  obey  the  order  pre- 
cisely in  the  same  manner  as  if  it  were  issued.  They 
aire  keeping  their  agreement  and  the  order  has  not 
been  signed.  The  reason  for  the  sensitiveness  of  the 
defendants  in  this  matter  is  not  revealed,  but  it  is  in- 
teresting to  know  that  they  have  come  to  think  so 
highly  of  the  law  that  the  mere  intimation  of  the  court 
that  it  will  sign  an  order  is  sufficient  to  lead  them  to 
make  a  voluntary  undertaking  that  they  will  do  ex- 
actly what  they  ought  to  have  done  in  the  first  place. 


Law  Declaring  Invalid  Contracts  Seeking  to  Avoid  Employers'  Liability 

Upheld  by  the  Supreme  Court  of  Ohio 


Baltimore  &  O.  S.  W,  R.  Co.  v.  Bailey,  Supreme  Court 
of  Ohio,  1919,  224  N.  E.  195. 

The  defendant  railroad  company  maintained  for 
many  years  a  so-called  relief  department  through 
which  its  employees  were  compensated  for  personal 
injuries  received  in  its  employ.  In  the  support  of 
this  department  $4  a  month  was  deducted  from  the 


pay  of  employees.  Subsequent  to  the  establishment 
of  this  relief  department  the  Legislature  of  Ohio 
passed  a  law  declaring  "no  corporation  directly  or  in- 
directly shall  compel  or  require  an  employee  to  join 
any  company  or  association  whatsoever,  or  withhold 
any  part  of  an  employee's  wages  or  his  salary  for  the 
payment  of  dues  or  assessments  in  any  society  or  or- 


Digitized  by  C^OOQ IC 


Page  14 


Law    and    Labor 


October,  1919 


ganization,  or  demand  or  require  either  as  a  condition 
precedent  to  securing  employment  or  being  em- 
ployed/' etc.  The  next  section  of  this  law  prohibits 
an  agreement  between  a  railroad  and  its  employees  by 
which  the  latter  agree  to  waive  any  right  to  damages 
for  personal  injuries  or  death  which  may  thereafter 
arise.  The  following  section  declares  all  agreements 
in  violation  of  the  statute  void  and  provides  a  forfeit 
to  be  recovered  in  a  civil  action  by  the  employee 
against  the  railroad  for  violation  of  the  law.  The 
plaintiff  brought  this  action  for  such  a  forfeit,  declar- 
ing that  $4  had  been  deducted  from  his  pay  over  a 
period  of  months  against  his  will. 

The  company  alleged  that  the  deductions  were  made 
with  the  knowledge  and  consent  of  the  plaintiff,  but 
upon  that  issue  of  fact  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff.  The  question  of  law  as  to 
the  constitutionality  of  the  statute  was  decided  by  the 
G>urt  in  favor  of  the  law. 

An  enactment  of  this  kind  means  that  unless  an  em- 
ployer can  bring  himself  within  the  provisions  of  a 
compensation  law  there  is  no  way  for  him  to  avoid 
the  uncertain  mercies  of  a  jury  in  the  event  of  an  acci- 
dent to  his  employees,  and  in  most  jurisdictions  he 
has  no  defense  except  the  negligence  of  the  employee. 
A  review  of  the  holdings  of  the  various  compensa- 
tion boards  in  the  several  states  will  show  how  nar- 
rowly the  issue  of  negligence  is  drawn  against  the 


employer  and  how  broadly  in  favor  of  the  employee. 
The  Industrial  News  Survey,  which  records  each  week 
the  findings  of  various  compensation  boards,  reports 
in  the  issue  for  September  15-22,  that  "the  New  York 
State  Industrial  Commission  has  ruled  in  case  of  an 
employee  who  resented  prank  played  upon  him  by 
striking  a  fellow  employee  whom  he  mistook  as  the 
one  who  had  annoyed  him  and  who  then  kicked  claim- 
ant, causing  injuries,  that  injuries  sustained  by  claim- 
ant were  accidental  injuries  and  arose  out  of  and  in 
course  of  employment." 

Findings  of  these  commissions  being  taken  up  upon 
appeal  to  the  highest  Courts  of  the  States  have  a  de- 
cided effect  in  modifying  the  law  upon  the  question 
of  negligence. 

The  principle  that  injuries  to  workmen  which  are 
not  the  result  of  their  own  carelessness  should  be 
paid  for  or  compensated  by  the  industry  in  which 
they  work,  and  that  no  defense  can  be  heard  except 
the  negligence  of  the  workmen,  is  just  and  fair  where 
the  law  permits  industry  to  meet  such  possible  injur- 
ies by  placing  them  in  the  position  of  insurable  risks 
to  the  mutual  advantage  of  the  insurer  and  the  in- 
sured ;  but  any  condition  of  the  law  which  takes  from 
an  industry  the  common  law  defenses  against  injur- 
ies to  its  workmen  and  fails  to  put  the  risks  for  in- 
juries upon  a  sound  insurable  basis  is  unjust  and 
oppressive. 


Reaping  the  Whirlwind 


Mr.  Gould  introduced  the  following  Joint  Resolu- 
tion (H.  J.  Res.  216)  in  the  House  of  Representatives 
on  September  26th.  The  resolution  was  referred  to 
the  Committee  on  the  District  of  Columbia. 

''Whereas  a  union  of  policemen  of  the  Metropolitan 
Police  Department  of  the  District  of  Columbia  has 
been  formed  and  affiliated  with  the  American  Federa- 
tion of  Labor;  and 

''Whereas  it  is  considered  that  the  affiliation  of  any 
union  of  policemen  of  said  department  with  any  labor 
organizations  is  contrary  to  public  policy,  adverse  to 
the  public  interest,  and  destructive  of  public  confi- 
dence in  the  police  department  as  to  the  performance 
of  its  public  duties :  Therefore  be  it 

"Resolved  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress 
assembled.  That  no  member  of  the  Metropolitan  Po- 
lice Department  of  the  District  of  Columbia  shall  be 
a  member  of  any  association  or  union  of  policemen  that 
is  affiliated,  directly  or  indirectly,  with  any  labor  or- 


ganisation, and  the  Commissioners  of  the  District  of 
Columbia  are  hereby  authorised  and  directed  imme- 
diately to  dismiss  from  said  police  department  any 
members  thereof  who  j<Mns»  or  continues  to  be  a  mem- 
ber of  any  police  unicm  so  affiliated'' 

On  the  question  of  policemen's  unions  the  New 
York  Times  informs  us: 

"Policemen's  unions  affiliated  with  the  American 
Federation  have  been  formed  in  thirty-seven  cities, 
most  of  them,  it  is  stated,  with  practically  100  per 
cent,  membership.  The  list,  obtained  at  the  national 
headquarters  of  the  Federation  in  Washington,  con- 
sists of: 


Oklahoma  City,  Okla. 
Knoxville,  Tenn. 
Peoria,  111. 
Washington,  D.  C. 
Jersey  City,  N.  J. 
Macon,  Ga. 
Cumberland,  Md. 


Tulsa,  Okla. 
Fort  Worth,  Texas 
East  St.  Louis,  111. 
Norfolk,  Va. 
Pueblo,  Col. 
Boston,  Mass. 
Warren,  Ohio 
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ClaAsbur^,  W.  Va. 
Portland,  Ore. 
St.  Paul,  Minn. 
Meridian,  Miss. 
Evansville,  Ind. 
Terre  Haute,  Ind. 
Moberly,  Mo. 
Huntington,  W.  Va. 
Superior,  Wis. 
Miami,  Fla. 
Hattiesburg,  Miss. 
ChatUnooga,  Tenn. 


Wheeling,  W.  Va. 
Los  Angeles,  Cal. 
Topeka,  Kan. 
Belleville,  111. 
Vicksburg,  Miss. 
Lynn,  Mass. 
St.  Joseph,  Mo. 
Janesville,  Ohio 
Key  West,  Fla. 
Richmond,  Cal. 
Portsmouth,  Va. 


''The  aim  of  the  movement  is  to  organize  the  police 
forces  of  the  country  into  a  national  body,  similar  to 
that  of  other  branches  of  the  Federation.  New  York 
City  is  considered  by  the  leaders  to  possess  an  im- 
portance fully  equal  to  that  of  the  capital  of  the  coun- 
try, and  is  therefore  one  of  the  chief  goals  in  the  pio- 
neer work.  Favorable  expressions  have  been  received 
by  the  organizers  from  some  membersiof  New  York's 
force,  it  is  understood.'' 


Mr.  Thomas  of  Colorado,  submitted  the  following 
Resolution  (S.  Res.  190),  in  the  Senate  of  the  United 
States  on  September  23rd.  It  was  referred  to  the 
Committee  on  Judiciary. 

''Whereas  the  right  of  citizens  to  organize  for  the 
promotion  of  their  views  and  the  improvement  of  their 
condition,  and  to  utilize  all  means  to  the  attainment 
of  their  ends,  which  are  consonant  with  law,  justice, 
and  the  limitations  of  the  Constitution ;  and 

''Whereas  this  right,  long  exercised  and  enjoyed  for 
some  time  past,  has  been  and  is  being  utilized  op- 
pressively, unjustly,  and  for  the  accomplishment  of 
aims  and  objects  wholly  repugnant  to  free  institutions 
and  to  the  inalienable  rights  of  the  citizen,  thus  pro- 
moting riot,  restraining  trade  and  commerce,  over- 
throwing law  and  destroying  order,  and  imperiling 
the  lives  and  limbs  of  the  people  of  States  and  com- 
munities: Therefore  be  it 

'^eaolved.  That  we  view  with  deep  concern  and  dis- 
approval all  combinatioas,  conspiracies,  and  disturb- 


ances designed  to  accomplish  objects  lawful  or  unlaw- 
ful by  frauds,  force,  disorder,  or  resort  to  other  crim- 
inal methods. 

"That  in  America  every  citizen  in  the  enjoyment  of 
life,  liberty,  and  the  pursuit  of  happiness^  has  the  con- 
stitutional right  to  follow  any  calling  or  to  refrain 
therefrom  as  he  may  chooae.  That  this  right  is  mutual 
and  universal,  any  denial  of  or  interference  with  which 
is  wholly  contFMy  to  free  institutions  and  individual 
liberty. 

"That  the  so-called  cloaed  shop,  the  denial  to  tfie  cit- 
izen of  the  right  to  a  livelihood  for  the  rapport  of 
himself  and  family  free  from  limitations  imposed  upon 
him  outside  the  law  are  tyrannfwis»  un-American,  and 
wholly  in  conflict  with  the  fundamentals  of  American 
freedom. 

That  so-called  sttikee  for  power,  paralyzing  busi- 
nese»  interfering  with  distribution,  lowering  produc- 
tion, defying  the  laiws,  and  necessarily  resulting  in  riot, 
insurrectiofi,  murder,  and  the  destruction  of  property, 
are  conspiracies  in  restraint  ot  trade  and  should  be 
prevented  ix^ienever  possible  and  resisted  at  all  times. 

"That  no  person,  association,  or  cocporation  can  be 
safely  or  constitutional^  exempted  or  excluded  from 
the  obligations,  penalties,  and  prohibitions  of  general 
laws  enacted  for  the  puUic  safety  and  welfare." 

The  fact  that  it  should  seem  advisable  to  a  mem- 
ber of  the  Senate  to  introduce  a  Resolution  couched 
in  the  language  used  here  by  Senator  Thomas  is  a 
forceful  reminder  of  the  condition  of  violence  and  dis- 
order into  which  our  country  has  fallen  under  the 
bludgeon  of  the  strike  as  it  is  used  and  conducted  by 
Organized  Labor. 

When  the  vigor  of  our  National,  State  and  Munic- 
ipal Governments  has  fallen  so  low  that  it  is  pos- 
sible to  believe  that  a  strike  can  succeed  by  violence 
or  that  a  strike  upon  a  public  utility  can  succeed  at  all, 
it  is  time  for  the  citizens  to  put  thdr  state  in  order. 
They  will  ultimately  do  so,  of  course.  It  is  merely 
a  question  of  how  many  workers  must  be  killed  and 
injured  and  how  much  property  destroyed  and  lost 
before  the  reaction  sets  in. 


Summary  of  the  Review  of  Labor  Legislation  for  1918  Published  by  the 

U.  S.  Bureau  of  Labor  Statistics 


Interference  With  Employment 

Arizona,  Montana,  Nebraska,  North  and  South  Da- 
kota passed  laws  against  criminal  syndicalism.  Syn- 
dicalism is  defined  as  the  doctrine  advocating  crime, 
sabotage,  violence,  force,  arson,  destruction  of  prop- 
erty or  other  terriorism  as  a  means  to  accomplish  an 


industrial  or  political  end.  Tea'ching  this  doctrine  and 
assembling  to  teach  it,  as  well  as  engaging  in  its 
practice,  are  offenses  and  the  owners  of  halls  who 
knowingly  permit  such  assemblies  therein  are  subject 
to  punishment. 
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Municipal  Ownership 
Louisiana  enacted  statutes  empowering  municipali- 
ties to  own,  construct,  lease  and  operate  public  utili- 
ties involving  electrical  lighting  and  power  and  gas 
pipe  lines  and  gas  wells.  Mississippi  authorized  the 
municipal  ownership  in  operation  of  electric  lighting 
and  power  service  and  also  the  law  for  the  municipal 
operation  of  coal  and  wood  yards  for  the  supply  of 
inhabitants  during  the  period  of  the  war  and  for  one 
year  thereafter.  In  New  Jersey  a  statute  provides  for 
the  municipal  purchase  and  sale  of  fuel  and  food  with- 
out profit^  but  expenses  must  be  met  by  the  prices 
charged. 

Strike  Adverttsements 
The  law  of  Massachusetts  requiring  that  an  em- 
ployer advertising  for  labor  during  a  strike  so  state 
in  the  adverti3ement  was  amended  providing  that  the 
act  "'shall  cease  to  be  operative  when  the  State  Board 
of  Conciliation  and  Arbitration  shall  determine  that 
the  business  of  the  employer  in  respect  to  which  the 
strike  or  other  labor  trouble  occurred  is  being  carried 
on  in  the  normal  and  usual  manner  and  the  normal 
and  usual  extent.'' 

Employees  Badges 
A  New  York  statute  authorizes  the  adoption  and 
registration  by  the  employer  of  an  employee's  b&dge 
and  makes  it  a  misdemeanor  for  any  person  to  wear 
or  display  such  a  badge  without  authority. 

New  York  War  Time  Contracts 
The  New  York  Legislature  authorized  contracts  for 
public  works  to  be  annulled  where  pre-war  prices  are 
found  to  be  unfair  to  the  contractor.  Work  under 
such  contracts  may  be  terminated,  suspended  or  com- 
pleted under  new  arrangements,  as  the  board  in 
charge  may  find  advisable. 

Licensing  Workmen 
Massachusetts  amended  existing  law  concerning  the 
licenses  of  electrical  firms  and  corporations  and  pro- 
vided that  the  master  or  journeyman  electrician's  li- 
cense may  be  renewed  without  examination  within 
four  months  of  discharge  from  the  military  or  naval 
service.  Maryland  passed  a  law  on  the  licensing  of 
moving  picture  machine  operators.  New  Jersey 
amended  the  law  relating  to  stationary  engineers  and 
firemen  requiring  a  licensed  attendant  for  all  steam 
boilers  of  more  than  fifteen  pounds  pressure  and  in- 
creasing the'salary  of  inspectors. 

Wages 

A  statute  of  Georgia  prohibits  receiving  of  tips  by 
employees  of  hotels,  common  carriers,  sleeping   car 


companies,  restaurants,  barber  shops  or  any  other  em- 
ployee. It  is  made  an  offense  for  employers  know- 
ingly to  permit  employees  to  receive  tips  or  any  per- 
son to  give  them.  Massachusetts  passed  a  law  per- 
mitting the  receiving  of  gratuities  for  checking  cloth- 
ing and  forbids  the  employer  to  take  such  tips  directly 
or  indirectly.  A  law  of  Louisiana  provides  that  the 
premium  for  bonds  required  of  employees  by  a  State 
Board  or  Commission  must  be  paid  by  the  Board  or 
Commission  and  not  by  the  employee.  A  Massachu- 
setts law  prohibits  deductions  from  pay  on  account 
of  tardiness  in  excess  of  the  wage  equivalent  for  the 
time  actually  lost. 

Hours  of  Labor 

A  law  of  Kentucky  fixed  eight  hours  for  actual  serv- 
ice as  the  limit  of  service  per  day  on  public  roads. 
Congress  extended  the  eight-hour  law  to  watchmen, 
engineers  and  laborers  in  first  and  second  class  post 
offices  and  railway  postal  clerks  at  terminal  and  trans- 
fer offices.  Compensatory  time  is  given  for  railway 
postal  clerks  working  Sundays  and  holidays. 

Holidays  and  Rest  Daym 

An  act  of  Louisiana  forbids  the  operation  of  barber 
shops  on  Sunday.  Florida  is  the  first  State  of  the 
Union  to  declare  November  11th,  the  date  of  signing 
the  Armistice,  a  legal  holiday,  to  be  known  as  Liberty 
Day,  and  to  be  observed  each  year  the  day  of  rejoic- 
ing ''with  the  free  people  of  the  earth."  Louisiana 
added  October  12th,  Columbus  Day,  to  the  list  of 
legal  holidays. 

Women  and  Childrsa 

Congress  enacted  a  minimum  wage  system  for  wom- 
en and  minors  under  18  in  the  District  of  Columbia. 
Domestic  servants  are  excepted  from  the  law.  Louis- 
iana created  a  legislative  commission  to  investigate 
conditions  of  employment  of  women  and  children. 
This  commission  has  power  to  administer  oaths  and 
is  directed  to  report  in  1920.  A  statute  of  Maryland 
raises  the  age  from  12  to  14  at  which  children  may 
be  employed  in  canning  and  packing  establishments 
and  the  same  age  limit  is  fixed  for  vacation  permits. 
A  statute  of  New  York  requires  that  children  must'be 
14  years  of  age  and  have  attended  school  150  days 
in  the  previous  12  months  before  they  are  eligible 
for  vacation  employment.  An  act  of  New  Jersey 
makes  corporations  liable  for  violations  of  the  child- 
labor  law,  as  well  as  the  officers  and  agents  thereof; 
and  agents  of  firms  are  also  made  liable  as  well  as 
members.  Another  act  requires  officers  in  charge  of 
records  to  furnish  transcripts  for  emplojrment  certifi- 
cates, free  of  charge.    A  Virginia  statute  adds  canner- 
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ies,  theatres  and  places  of  amusement.  The  list  of 
establishments  in  which  children  under  14  cannot  be 
employed  and  the  minimum  age  for  employment  in 
mines  and  quarries  is  raised  from  14  to  16.  Night 
work  is  defined  as  work  between  7  P.  M.  and  6  A. 
M.,  instead  of  9  P.  M.  and  7  A.  M.  Girls  under  18 
cannot  be  employed  as  messengers  nor  under  21  for 
messenger  work  at  night.  An  act  of  Massachusetts 
raises  the  age  from  16  to  18  under  which  girls  must 
get  permits  from  the  State  authorities  before  engaging 
in  street  trades.  Wisconsin  advanced  the  age  for  the 
same  purpose  from  16  to  17  for  boys  and  prescribed 
general  regulations  as  to  the  nature  of  employment 
in  street  trades,  but  in  no  case  may  boys  under  12 
or  girls  under  18  engage  in  such  trades.  Mississippi 
got  around  to  enacting  a  compulsory  school-attend- 
ance law  requiring  60  days'  attendance  for  children 
between  the  ages  of  7  and  14.  They  may  be  excused 
if  their  labor  is  needed  for  self-support  or  the  sup- 
port of  their  parents,  and  this  law  is  not  enforce- 
able in  any  county  or  school  district  unless  adopted  by 
it.  The  State  of  Arizona  provides  for  the  opening  of 
evening  schools  in  any  school  district  where  there 
are  15  or  more  persons  over  16  years  of  age  who  do 
not  read  or  write  or  speak  English  and  who  desire  to 
attttid  such  a  school.  A  New  York  statute  provides 
for  evening  schools  in  cities  of  the  first,  second  and 
third  classes  for  20  or  more  minors  between  16  and 
21  who  are  required  by  law  to  attend  school  or  20 
or  more  persons  over  16  years  of  age  who  desire  such 
schools.  An  employer  may  mantain  a  shop  school  for 
his  employees  under  the  supervision  of  the  school  au- 
thorities. A  Wisconsin  statute  provides  for  evening 
or  voeational  schools  for  illiterates  over  the  age  of 
17  and  requires  at  least  4  hours  per  week  in  attend- 
ance. An  act  of  Louisiana  requires  seats  for  female 
operators  of  elevators  and  an  act  of  Massachusetts 
limits  the  hours  of  female  elevator  operators  to  the 
number  permitted  by  law  for  women  and  minors  in 
manufacturing  and  mercantile  establishments.  An  act 
of  New  York  amending  the  law  on  the  employment 
of  women  in  messenger  service  forbids  employment 
of  girls  under  21  years  of  age  and  limits  such  a  service 
to  6  days  or  54  hours  per  week  and  prohibits  work 
between  10  P.  M.  and  7  A.  M.  Virginia  enacted  a 
new  law  on  the  employment  of  women,  adopting  a 
ten-hour  standard  already  in  force,  covering  both 
women  and  children  and  enumerating  workshops, 
laundries,  mercantile  and  manufacturing  establish- 
ments are  within  the  law,  but  excepting  from  its  op- 
eration bookkeepers,  stenographers,  cashiers  and  office 
assistants.  Voluntary  overtime  in  case  of  emergency 
is  permitted  in  tobacco  prizeries  in  toiyns  of  less  than 


30,000  population  to  February  1,  1920,  but  such  over- 
time must  be  paid  at  the  rate  of  time  and  a  half. 

Employmfiat  Offices 

New  York  appropriated  $5,000  to  extend  the  work 
of  the  New  York  Free  Employment  Office  for  the 
benefit  of  the  negro  population.  Congress  appropri- 
ated $250,000  to  be  used  in  the  transportation  of  work- 
ers to  places  of  employment.  Louisiana  enacted  a  law 
requiring  a  license  fee  of  $500  per  year  and  certifi- 
cates of  good  character  from  persons  conducting  pri- 
vate employment  offices.  In  New  Jersey  a  statute 
repealed  conflicting  laws  and  prescribed  a  graduated 
license  fee  with  the  usual  requirements  that  the  appli- 
cant be  of  good  character  and  furnish  bond  to  observe 
the  provisions  of  the  law.  Registers  of  employees 
and  employers  must  be  open  for  official  inspection  and 
where  persons  are  furnished  for  domestic  and  fiduciary 
employment  references  must  be  investigated.  Sched- 
ules of  fees  must  be  filed  and  not  changed  without 
notice.  Soliciting  workmen  to  leave  employment  is 
forbidden  and  placing  children  under  16  is  also  for- 
bidden. 

Mothers'  Pensions 

Virginia  enacted  a  law  providing  that  widows  hav- 
ing children  under  the  age  of  16  years  whom  they  are 
unable  to  support  and  who  have  resided  in  the  State 
3  years  and  2  years  in  the  city  or  country  shall  receive 
from  the  local  funds  not  in  excess  of  $12  per  month 
for  one  child,  $18  for  2,  and  $4  for  each  additional 
child. 

Vocational  Education 

Kentucky,  Louisiana,  Maryland,  Virginia  and 
Rhode  Island-  accepted  the  offer  of  the  Federal  Gov- 
ernment to  co-operate  with  the  States  in  the  matter 
of  vocational  education.  The  State  Board  of  Educa- 
tion is  to  form  the  co-operative  board  in  each  instance. 
Massachusetts  provided  for  the  establishment  of  a 
division  of  training  and  instruction  by  the  State  Board 
of  Education  for  the  rehabilitation  of  our  soldiers^d 
sailors  wounded  in  the  late  war.  Co-operation  with 
the  Federal  Government  is  contemplated  and  the  sum 
of  $10,000  appropriated  for  the  work.  Another  Massa- 
chusetts act  provides  for  the  rehabilitation  of  work- 
men injured  in  industry  and  directing  the  Industrial 
Accident  Board  to  establish  a  division  of  training  and 
instruction  for  injured  workmen  in  co-operation  with 
the  United  States  Government  and  the  State  Board 
of  Education. 
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DISCUSSION   OF    INDUSTRIAL   RELATIONS 


Amid  the  ropidly  MfHng  9eene9  of  indwmhial  and  social  Ufo  of  today,  uniformity  of  idmoB  ia 
nmthor  to  &•  desired  nor  expected,  and  the  caaee  of  truth  will  &•  Ifeet  served  hy  gdadng  before  m^n  or 
industry  any  important  discussion  ofindustriid  relations.  It  is  in  this  spirit  that  our  association  in» 
tends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained 


Plan  of  The  Midvale  Steel  &  Ordnance  Go.  The  Cambria  Steel  and 

Subsidiary  Ck>mpanies 


For  a  considerable  time  the  officers  of  this  company 
had  under  consideration  the  establishing  of  a  prac- 
ticable method  of  conmiunication  and  conference  with 
their  employees,  and  in  September,  1918,  the  company 
issued  a  notice  to  its  employees  stating  that  it  recog- 
nized their  right  to  bargain  collectively  with  the  com- 
pany and  invited  them  to  elect  representatives  to  meet 
with  the  officers  of  the  company,  with  the  view  of 
adopting  a  Plan  of  Representation  which  would  be 
thoroughly  democratic  and  free  from  interference  by 
the  company  or  its  offcials.  Subsequently,  the  Rep- 
resentatives of  the  Employees  met  with  the  officers 
of  the  company  and  the  following  plan  was  adopted. 

The  plan  is  based  on  the  Employee  Representation 
theory,  but  makes  no  provision  for  Joint  Shop  Com- 
mittees in  the  several  divisions,  or  departments,  of 
the  plant* 

Mr.  William  B.  Dickson,  Vice-President  of  the  com- 
pany, states  that  the  plan  is  a  complete  success  and 
is  applicable  to  any  class  of  employees,  provided,  it 
is  completely,  intelligently  and  carefully  introduced. 

Basis  of  Repreacntatioa 

Each  plant  of  the  company  is  divided  into  Divisions 
on  the  basis  of  one  Representative  for  each  300  men. 
If  any  Division  has  150  men  in  excess  of  300  (or  mul- 
tiple of  300)  it  is  entitled  to  a  Representative  for  such 
fraction.  If  the  fraction  is  less  than  150  men  it  is 
not  counted  unless  merged  with  a  similar  fraction  from 
another  Division. 

Duties  and  Powers  of  Division  Representatives 

Employees  in  each  Division  elect  annually  from 
among  their  number  Representatives  to  act  on  their 
behalf  in  all  matters  pertaining  to  condition  of  em- 
ployment, the  adjustment  of  differences,  and  all  other 
matters  affecting  the  relation  of  the  employees  to  the 
company. 

Qualificatioas  of  Voters  and  Representatives 

All.  employees  are  entitled  to  vote  with  the  excep- 
tion of  salaried  Foreman  and  Superintendents. 


To  qualify  for  the  office  of  Representative,  an  em- 
ployee must  have  been  in  the  service  of  the  company 
for  at  least  one  year  in  the  aggrq^ate ;  but  the  Division 
Representative  of  each  plant  may.  at  their  discretion, 
require  a  longer  term  of  service  as  a  prerequisite. 

Nominations,  Elections  and  Recall  of 
Representatives 

All  Representatives  are  elected  annually  on  the  sec- 
ond Monday  of  January,  and  the  nominations  are  held 
at  least  two  days  before  the  election.  Notices  of  the 
nominations  and  elections  are  posted  a  week  in  ad- 
vance in  each  sub-division  of  the  works.  Nominations 
and  elections  are  by  secret  ballot.  The  company  .pro- 
vides ballot  boxes,  blank  ballots  for  purposes  of  nom- 
ination, and  also  ballots  differing  in  form  or  color  for 
the  elections,  but  takes  no  part  in  the  nomination  or 
elections. 

All  nominations  and  elections  are  under  the  super- 
vision of  an  Election  Committee,  consisting  of  three 
employees  from  each  Division,  to  be  selected  by  the 
Plant  Conference  Committee,  hereinafter  constituted. 
Each  Division  Election  Committee  counts  the  nom- 
inating ballots,  for  its  own  Division,  at  least  forty- 
eight  hours  in  advance  of  the  election  and  posts  no- 
tices giving  the  number  of  votes  cast  for  each  person, 
and  announcing  the  names  of  the  nominees.  The  elec- 
tion ballots  are  counted  by  the  Division  Election  Com- 
mittees, who  count  and  post  the  numbers  of  -votes 
cast  for  each  person  and  announce  the  names  of  the 
persons  elected.  The  Division  Election  Committee 
seals  and  holds  the  boxes  containing  the  nominations 
and  election  ballots  for  10  days.  If  two-thirds  of  the 
employees  of  any  Division  file  a  protest  within  the 
10-day  period  questioning  the  validity  of  the  count, 
the  Division  Election  Committee  delivers  the  ballot 
boxes  to  the  Plant  Conference  Committee,  who  verify 
the  count  and  render  their  decision,  which  is  final  and 
binding. 

Each  employee  nominates  candidates  to  the  num- 
ber to  which  the  Division  is  entitled,  in  accordance 
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with  the  public  notice,  and  depoeits  his  own  ballot  in 
the  ballot  box.  The  two  persons  receiving  the  highest 
number  of  votes  among  the  nominees  are  considered 
as  candidates  for  each  position;  for  example^  if  a 
Division  is  entitled  to  two  representatives,  the  four 
persons  receiving  the  largest  number  of  votes  are  re- 
garded as  the  duly  nominated  candidates  for  election. 
Employees  unable  to  write  may  ask  any  of  their  fel- 
low employees  to  write  for  them  on  their  ballots  the 
names  of  the  persons  whom  they  desire  to  nominate. 
Upon  petition  of  two-thirds  of  employees  of  any 
Division  to  the  eflFect  that  any  elected  representative 
has  ceased  to  be  satisfactory  to  them,  a  special  elec- 
tion is  held  in  the  usual  manner  to  fill  the  position  held 
by  such  representative. 

Plant  Conference  Committee 
Within  a  week  from  the  date  of  the  election,  all  of 
the  Division  Representatives  meet  and  elect  from 
among  their  number  a  Plant  Conference  Committee, 
consisting  of  one  Representative  for  each  3,000  em- 
ployees at  the  plant.  An  additional  representative  is 
elected  for  any  additional  1,500  men,  but  if  the  num- 
ber is  less  than  that  it  is  not  counted.  No  two  mem- 
bers of  the  Plant  Conference  Committee,  however,  are 
elected  from  the  same  Department  of  the  plant. 

Proceduxe  for  Adjuatraeais 

Any  employee  desiring  a  decision  on  any  grievance 
first  presents  his  case  to  his  immediate  Foreman  or 
Superintendent,  in  person  or  through  his  Division  Rep- 
resentative. 

Failing  a  satisfactory  adjustment  there,  the  ag- 
grieved person  through  his  Division  Representatives 
presents  the  matter  in  writing  to  the  Plant  Conference 
Committee.  If  this  Committee  considers  the  griev- 
ance a  just  one,  it  confers  with  the  General  Super- 
intendent with  the  view  of  reaching  a  satisfactory  set- 
tlement. The  General  Superintendent  has  the  privi- 
lege of  calling  all  of  the  Division  Representatives  into 
this  conference. 

General  Committee 

If  the  General  Superintendent,  or  his  representative, 
and  a  majority  of  the  Plant  Conference  Committee 
(or  a  majority  of  the  Division  Representatives,  in 
case  they  are  called  into  the  conference)  are  unable 
to  agree  upoii  any  question  at  issue,  the  matter  is  re- 
ferred to  a  General  Committee  consisting  of  the  Gen- 
eral Superintendents  of  all  the  plants  of  the  company 
and  all  of  the  members  of  the  Plant  Conference  Com- 
mittees of  all  the  plants  of  the  company. 

On  all  propositions  submitted  to  a  vote  by  the 
General    Committee,    the    General    Superintendents 


jointly  cast  one  vote  for  the  company,  and  a  repre- 
sentative of  the  employees  jointly  cast  one  vote  for 
the  employees.  The  President  and  other  executive 
officers  of  the  company  have  the  right  to  appear  before 
the  General  Committee.  If  this  Committee  is  unable 
to  reach  an  agreement,  the  matter  is  referred  to  arbi- 
tration. 

Aibitration 
One  person  is  selected  as  arbitrator  if  the  General 
Committee  can  agree  on  his  election;  otherwise,  the 
President  of  the  Company,  or  his  representative,  ap- 
points one  arbitrator  and  the  Employee  Members  of 
the  General  Committee  select  another.  These  twQ 
members,  if  unable  to  agree,  select  a  third  arbitrator. 
The  decision  of  the  arbitrator  or  arbitrators  in  any 
Clatters  submitted  to  him  or  them  is  final  and  binding. 

Principles  and  Polidet  Governing  RelaticMui 
The  right  of  the  company  to  hire,  suspend  or  dis- 
charge men  is  not  limited,  except  as  expressly  pro- 
vided herein: 

Any  employee  guilty  of  any  of  the  following  offen- 
ses is  subject  to  immediate  discharge  without  notice : 

1.  Disloyalty  to  the  United  States  Government  by 
act  or  utterance. 

2.  Any  offense  against  the  criminal  law  of  the  state. 

3.  Assault  upon,  or  attempt  to  injure  another  per- 
son. 

4.  Wanton  destruction  of  property. 

5.  Refusal  to  obey  a  reasonable  order  of  his  su- 
perior officer. 

6.  Intoxication  while  on  duty. 

For  the  following  offenses  the  offender  is  given 
one  caution,  which,  if  not  heeded,  may  be  followed  by 
dismissal  without  further  notice: 

1.  Carelessness. 

2.  Failure  to  report  for  duty  regularly  and  at  the 
proper  time. 

3.  Inefficiency. 

Any  discharged  employee  may  demand  a  clear  state- 
ment of  the  reasons  for  his  dismissal  and  has  the 
right  of  appeal  to  the  General  Superintendent,  either 
in  person  or  through  his  elected  Representative. 

The  Company  reserves  the  right  to  suspend  work 
in  any  department  for  any  legitimate  business  reason. 
This  may  be  done  without  notice,  but  it  is  the  duty 
of  the  officers  to  give  as  much  advance  notice  as  prac- 
ticable. 

Cjeneral 

No  employee  is  compelled  to  purchase  any  articles^ 
or  service,  from  the  company  nor  to  subscribe  to  any 
fund,  except  such  beneficial  associations  as  are  already 
established  or  may  hereafter,  with  the  consent  of  the 
employees,  be  created. 
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Once  every  three  months  there  is  a  combined  meet- 
ing of  all  elected  Representatives  with  the  officials 
of  the  Company  for  the  purpose  of  discussing  mat- 
ters of  general  interest  to  both  parties. 

Comnmit 

Certain  features  of  this  plan  are  distinctive: 

1.  In  the  event  of  the  failure  of  the  parties  to  agree 
on  a  third  arbitrator,  there  is  no  provision  for  im- 
partial arbitration. 

2.  No  mention  is  made  of  the  right  of  employees  to 
join  unions. 


3.  There  is  no  provision  to  prevent  either  party 
from  engaging  in  industrial  hostilities  in  violation 
of  the  plan. 

4.  The  Management  is  not  officially  represented  on 
the  several  Shop  or  Department  committees. 

5.  An  aggrieved  employee  is  required  to  first  take 
his  complaint  up  with  his  departmental  foreman  and 
then  by  successive  stages  through  his  other  immediate 
superiors  to  the  chief  executives  of  the  Company  be- 
fore it  may  be  referred  to  a  Joint  Committee  for  con- 
sideration. 

6.  There  is  no  provision  for  the  amendment  of  the 
plan. 


Strike  Picketing  Prohibited 


Ordinance  Pasted  in  Indianapolis  (No.  88,  1919) 

Section  1.  Whoever  shall  watch,  beset  or  picket 
the  premises  of  another,  where  any  person  is  em- 
ployed, or  any  approach  thereto,  or  any  place  or 
approach  thereto,  where  such  employe  lodges  or  re- 
sides, for  the  purpose  of  inducing  any  such  employe, 
by  compulsion,  threats,  coercion,  intimidation,  or  by 
any  act  of  violence,  or  by  putting  such  employe  in 
fear,  to  quit  his  or  her  employment  or  to  refrain  from 
seeking  or  freely  entering  into  employment  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  less  than 
Ten  Dollars  ($10.00)  nor  more  than  Three  Hundred 
Dollars  ($300.00)  to  which  may  be  added  imprison- 
ment not  exceeding  sixty  (60)  days. 

Section  2.  Whoever  shall  watch,  beset  or  picket 
the  premises  of  another  or  any  approach  thereto  for 
the  purpose  of  inducing  others  to  refrain  from  enter- 
ing such  premises,  or  from  patronizing,  transacting 
business  with  or  negotiating  with  the  owner  or  occu- 
pant of  such  premises  shall  upon  conviction  thereof, 
be  .fined  in  any  sum  not  less  than  Ten  Dollars  ($10.00) 
nor  more  than  Three  Hundred  Dollars  ($3(X).00)  to 
which  may  be  added  imprisonment  not  exceeding 
sixty  (60)  days. 

Section  3.  Whoever,  in  association  or  agreement 
with  one  or  more  persons,  shall  assemble,  congregate 
or  meet  together  in  the  vicinity  of  any  premises  where 
other  persons  are  employed  or  upon  the  streets,  ap- 
proaches or  places  adjacent  thereto,  for  the  purpose 
of  inducing  any  such  employe,  by  compulsion,  threats, 
coercion,  intimidation,  or  by  any  act  of  violence  or  by 
putting  such  employe  in  fear,  to  quit  his  or  her  em- 


ployment therein  or  to  refrain  from  seeking  or  freely 
entering  into  employment  therein,  shall,  upon  convic- 
tion thereof,  be  fined  in  any  sum  not  less  than  Ten 
Dollars  ($10.00)  nor  more  than  Three  Hundred  Dol- 
lars ($300.00)  to  which  may  be  added  imprisonment 
not  exceeding  sixty  (60)  days. 

Section  4.  Whoever,  in  association  or  agreement 
with  one  or  more  persons,  shall  assemble,  congregate 
or  meet  together  in  the  vicinity  of  the  premises  of 
another  or  upon  the  streets,  approaches  or  places  adja- 
cent thereto  for  the  purpose  of  inducing  others  to 
refrain  from  entering  such  premises  or  from  patron- 
izing, tansacting  business  with  or  negotiating  with 
the  owner  or  occupant  of  such  premises  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  less  than 
Ten  Dollars  ($10.00)  nor  more  than  Three  Hundred 
Dollars  ($3(X).00)  to  which  may  be  added  imprison- 
ment not  exceeding  sixty  (60)  days. 

Section  5.  Whoever,  for  the  purpose  of  compelling, 
coercing  or  inducing  any  person  to  quit  his  or  her 
employment  or  to  refrain  from  seeking  or  freely  enter- 
ing into  employment  shall  utter  to  or  within  the  hear- 
ing of  such  person  or  persons  any  derogatory  or  op- 
probrious or  indecent  epithets  or  language  or  gestures 
or  threats  of  violence,  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  less  than  Ten  Dollars  ($10.00) 
nor  more  than  Three  Hundred  Dollars  ($300.00)  to 
which  may  be  added  imprisonment  not  exceeding 
sixty  (60)  days. 

Section  6.  Whereas  an  emergency  exists  for  the 
immediate  taking  effect  of  this  ordinance,  the  same 
shall  foe  in  full  force  and  effect  from  and  after  its 
passage  and  publication  as  required  by  law. 
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From  a  Labor  Leader  Who  Was  Not  in 
the  Industrial  Conference 

"We  cannot  force  the  contractors  to  pay  us  more 
than  they  get  out  of  their  contracts.  The  employer 
cannot  force  us  to  work  for  less  than  we  can  live  on. 
The  public  cannot  afford  to  pay  exorbitant  sums  for 
work  done.  Tilting  wages  on  one  hand  results  in  tilting 
prices  on  the  other,  and  the  mass  of  people  cannot  stand 
this  forever.  Capital  everywhere  is  studiously  considering 
ways  and  means  to  intensify  production  of  goods  and 
materials  as  the  only  solution.  We  in  turn  must  consider 
ways  and  means  to  intensify  our  production  by  doing 
more  work  in  the  same  time  than  we  have  been  doing. 
Gone  is  the  day  when  we  could  think  that  it  was  simply  a 
case  of  getting  all  we  could  for  our  labor;  gone  is  the  day 
when  Capital  endeavored  to  get  all  they  could  for  the 
least  they  had  to  pay.  It  has  now  come  to  a  condition 
where  Capital  and  Labor  are  vitally  concerned  in  the 
economic  disaster  that  is  sure  to  overtake  our  country 
should  conditions  continue  as  they  have  been  going." 

JFILLUM  NOONANy 
Vice-President^  Brotherhood  of  Electrical  Workers 
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Statement  of  Principles  Wliich  Should  Govern  the  Employment 

Relation  in  Industry 
Submitted  by  the  Employer  Group  to  the  Industrial  Conference  at  Washington,  D.  G. 


Sound  industrial  development  must  have  as  its  foun- 
dation productive  efficiency,  and  high  productive  ef« 
ficiency  requires  not  only  energy,  loyalty,  and  intel- 
ligence on  the  part  of  management  and  men,  but 
sincere  co-operation  in  the  employment  relation, 
based  upon  mutual  confidence  and  sympathy. 

This  is  true  of  all  producing  industries,  large  and 
small,  of  the  farming  industry  as  well  as  the  manu- 
facturing. While  there  are  differences  between  the 
different  branches  of  industry  which  call  for  special 
application  of  the  underlying  principles,  these  prin- 
ciples are  the  same  in  all. 

Without  efficiency  in  production,  that  is  to  say, 
without  a  large  product  economically  produced,  there 
will  be  no  fund  for  the  payment  of  adequate  com- 
pensation for  labor,  management  and  capital,  and 
high  cost  of  living  will  inevitably  continue.  More- 
over, without  such  efficiency  it  will  be  impossible  for 
American  industry  successfully  to  compete  in  foreign 
markets  or  with  foreign  competition  in  this  country. 
The  larger  and  more  effective  the  production,  the 
greater  will  be  the  return  to  all  engaged  in  the  in- 
dustry and  the  lower  the  cost  of  living. 

The  requisite  efficiency  in  production  cannot  be  se- 
cured unless  there  is  effective  co-operation  between 
employer  and  employe  such  as  is  only  possible  where, 
with  a  full  understanding  of  each  other's  point  of 
view,  management  and  men  meet  upon  a  common 
ground  of  principle  and  in  a  spirit  of  co-operation 
based  upon  good  understanding  and  a  recognition  of 
what  is  fair  and  right  between  the  two.  Then  only 
can  there  be  that  harmony  which  will  insure  the  pros- 
perity of  those  engaged  in  industry  and  of  all  the 
people. 

With  full  recognition  of  the  vital  importance  of 
these  conditions,  and  with  due  realization  of  the  great 
responsibility  resting  upon  management  to  secure 
their  practical  application  in  industrial  affairs,  we 
submit  the  following  principles  which  we  regard  as 
fundamentally  sound  in  the  interest  of  industry,  of 
those  employed  or  concerned  in  industry,  and  of  the 
people  as  a  whole. 

1.  Productioa:  The  industrial  organization  as  a 
productive  agency  is  an  association  of  management, 
capital,  and  labor  voluntarily  established  for  economic 
production  through  co-operative  effort.  It  is  the 
function  of  management  to  co-ordinate  and  direct 


capital  and  labor  for  the  joint  benefit  of  all  parties 
concerned  and  in  the  interest  of  the  consumer  and 
of  the  community.  No  employment  relation  can  be 
satisfactory  or  fulfill  its  functions  for  the  common 
good  which  does  not  encourage  and  require  manage- 
ment and  men  to  recognize  a  joint  as  well  as  an  in- 
dividual, obligation  to  improve  and  increase  the  quan- 
tity and  quality  of  production  to  as  great  an  extent 
as  possible,  consistent  with  the  health  and  well-being 
of  the  workers. 

There  should  be  no  intentional  restriction  of  pro- 
ductive effort  or  output  by  either  the  employer  or  the 
employee  to  create  an  artificial  scarcity  of  the  product 
or  of  labor  in  order  to  increase  prices  or  wages ;  nor 
should  there  be  any  waste  of  the  productive  capacity 
of  industry  through  the  employment  of  unnecessary 
labor  or  inefficient  management. 

It  is  the  duty  of  management  on  the  farms  and  in 
industry  and  commerce,  as  far  as  possible,  to  procure 
the  capital  necessary  for  the  increased  production  that 
is  required,  and  of  both  management  and  labor  to  co- 
operate to  promote  the  use  of  capital  in  the  most 
efficient  fashion. 

2.  The  Establishment  as  a  Productive  Unit:  Rec- 
ognizing the  co-operative  relationship  between  man- 
agement and  men  essential  to  productive  efficiency 
as  a  prerequisite  for  national  and  individual  well- 
being,  the  establishment  rather  than  the  industry  as 
a  whole  or  any  branch  of  it  should,  as  far  as  practi- 
cable, be  considered  as  the  unit  of  production  and  of 
mutual  interest  on  the  part  of  employer  and  employee. 
Here,  by  experimentation  and  adaptation,  should  be 
worked  out  and  set  up  satisfactory  means  for  co- 
operative relations  in  the  operation  of  the  establish- 
ment, with  due  regard  to  local  factors. 

Each  establishment  should  develop  contact  and  full 
opportunity  for  interchange  of  view  between  manage- 
ment and  men,  through  individual  or  collective  deal- 
ing, or  a  combination  of  both,  or  by  some  other  ef- 
fective method,  always  predicated  on  both  sides  on 
honesty  of  purpose,  fairness  of  attitude,  and  due 
recognition  of  the  joint  interest  and  obligation  in  the 
common  enterprise  in  which  they  are  engaged. 

Mere  machinery  is  not  enough  for  this  purpose. 
There  must  also  be  sympathy  and  good  will,  with 
earnest  intent  that,  whatever  the  means  employed, 
they  must  be  effective. 
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3.  Conditions  of  Work:  It  is  the  duty  of  manage- 
ment to  make  certain  that  the  conditions  under  which 
work  is  carried  on  are  as  safe  and  as  satisfactory  to 
the  workers  as  the  nature  of  the  business  reasonably 
permits.  Every  effort  should  be  made  to  maintain 
steady  employment  of  the  workers  both  on  their  ac- 
count and  to  increase  efficiency.  Each  establishment 
should  study  carefully  the  causes  of  unemployment, 
and  individually  and  in  co-operation  with  other 
establishments  in  the  same  and  other  industries 
should  endeavor  to  determine  and  to  maintain  con- 
ditions and  business  methods  which  will  result  in 
the  greatest  possible  stability  in  the  employment  re- 
lation. 

4.  Wages:  While  the  law  of  supply  and  demand 
must  inevitably  play  a  large  part  in  determining  the 
wages  in  any  industry  or  in  any  establishment  at  any 
particular  time,  other  conditions  must  be  taken  into 
account  such  as  the  efficiency  of  the  worker  and  the 
wage  standard  of  the  industry  in  the  locality.  The 
wage  should  be  so  adjusted  as  to  promote  the  maxi- 
mum incentive  consistent  with  health  and  well-being 
and  the  full  exercise  of  individual  skill  and  effort. 
Moreover,  the  business  in  each  establishment  and 
generally  in  industry  should  be  so  conducted  that 
the  worker  should  receive  a  wage  sufficient  to  main- 
tain him  and  his  family  at  a  standard  of  living  thai 
should  be  satisfactory  to  a  right-minded  man  in  view 
of  the  prevailing  cost  of  living,  which  should  fairly 
recognize  the  quantity  and  quality  of  his  productive 
effort  and  the  value  and  length  of  his  service,  and 
reflect  a  participation  on  his  part  in  the  prosperity  of 
the  enterprise  to  which  he  is  devoting  his  energy. 

Many  plans  are  now  under  consideration  for  adding 
to  the  fixed  wage  of  the  worker,  such,  for  example,  as 
bonus  payments,  profit-sharing,  and  stock  ownership. 
All  such  plans  should  be  carefully  studied  in  each 
establishment.  It  may  well  be  that  in  many  instances 
the  employer  and  the  employee  could  work  out  an  ar- 
rangement of  such  a  character  to  their  mutual  ad- 
vantage. 

In  order  that  the  worker  may  in  his  own  and  the 
general  interest  develop  his  full  earning  capacity  and 
command  his  maximum  wage,  it  should  be  a  prim- 
ary concern  of  management  to  assist  him  to  secure 
employment  suited  to  his  abilities,  to  furnish  him 
incentive  and  opportunity  for  improvement,  to  pro- 
vide proper  safe-guards  for  his  health  and  safety,  and 
to  aid  him  to  increase  the  value  of  his  productive 
effort. 

Where  women  are  doing  work  equal  with  that  of 
men  under  the  same  conditions,  they  should  receive 
the  same  rates  of  pay  as  men  and  should  be  accorded 
the  same  opportunities  for  training  and  adyancement 


5.  Hours  of  Work:  Hours  of  work  schedules 
should  be  fixed  at  the  point  consistent  with  the  health 
of  the  worker  and  his  right  to  an  adequate  period  of 
leisure  for  rest,  recreation,  home  life,  and  self-de- 
Telopment  To  the  extent  that  the  work  schedule  is 
shortened  beyond  this  point  the  worker  as  well  as 
the  community  must  inevitably  pay  in  the  form  of  a 
reduced  standard  of  living. 

The  standard  of  the  work  schedule  should  be  the 
week,  varying  as  the  peculiar  requirements  of  indi- 
vidual industries  may  demand.  Overtime  work 
should,  as  far  as  possible,  be  avoided,  and  one  day  of 
rest  in  seven  should  be  provided. 

6.  Settlement  of  Disputes:  Each  establishment 
should  provide  adequate  means  for  the  discussion  of 
all  questions  and  the  just  and  prompt  settlement  of 
all  disputes  that  arise  between  management  and  men 
in  the  course  of  industrial  operation,  but  there  should 
be  no  improper  limitation  or  impairment  of  the  exer- 
cise by  management  of  its  essential  function  of  judg- 
ment and  direction. 

7.  Right  to  Associate:  All  men  have  the  right  to 
associate  voluntarily  for  the  accomplishment  of  lawful 
purposes  by  lawful  means.  The  association  of  men, 
whether  of  employers,  employees,  or  others,  for  collec- 
tive action  or  dealing  confers  no  authority  and  involves 
no  right  of  compulsion  over  those  who  do  not  desire 
to  act  or  deal  with  them  as  an  association.  The 
arbitrary  use  of  such  collective  power  to  coerce  or 
control  others  without  their  consent  is  an  infringement 
of  personal  liberty  and  a  menace  to  the  institutions  of 
a  free  people. 

8.  Responsibility  of  Associations:  The  public  safety 
requires  that  there  shall  be  no  exercise  of  power  with- 
out corresponding  responsibility.  Every  association, 
whether  of  employers  or  employees,  must  be  equally 
subject  to  public  authority  and  legally  answerable  for 
its  own  conduct  or  that  of  its  agents. 

9.  Freedom  of  Contract:  With  the  right  to  associ- 
ate recognized,  the  fundamental  principle  of  individual 
freedom  demands  that  every  person  must  be  free  to 
engage  in  any  lawful  occupation  or  enter  into  any  law- 
ful contract  as  an  employer  or  an  employee,  and  be 
secure  in  the  continuity  and  rewards  of  his  effort. 
The  freedom  of  a  man  to  work  is  as  sacred  as  is  his 
freedom  to  religious  worship  and  must  not  be  subject 
to  restriction  or  menace. 

The  only  qualification  to  which  such  liberty  of  con- 
tract is  subject  lies  in  the  power  of  the  state,  within 
limits  imposed  by  the  Constitution,  to  regulate  in  the 
public  interest,  for  example,  for  the  promotion  ef 
health,  safety,  and  morals. 

10.  The  Open  Shop:  The  principles  of  individual 
liberty  and  fieedom  of  contract  upon  which  our  insti- 
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tutions  are  fundamentally  based  require  that  there 
should  be  no  interference  with  the  "open  shop,"  that  is, 
the  shop  in  which  membership  or  non-membership  in 
any  association  is  not  made  a  condition  of  employment. 
While  fair  argument  and  persuasion  are  permissible, 
coercive  methods  aimed  at  turning  the  "open  shop" 
into  a  "closed  union"  or  "closed  non-union  shop" 
should  not  be  tolerated. 

There  should  be  no  denial  of  the  right  of  an  em- 
ployer and  his  workers  voluntarily  to  agree  that  their 
relation  shall  be  that  of  the  "closed  union  shop"  or  of 
the  "closed  non-union  shop."  But  the  right  of  the  em- 
ployer and  his  men  to  continue  their  relations  on  the 
principle  of  the  "open  shop"  should  not  be  denied  or 
questioned.  No  employer  should  be  required  to  deal 
with  men  or  groups  of  men  who  are  not  his  employees 
or  chosen  by  and  from  among  them. 

Under  the  organization  of  the  "open  shop"  there  is 
not  the  same  opportunity  for  outside  interference  on 
the  part  of  other  interests  to  prevent  close  and  har- 
monious relations  between  employer  and  employee. 
Their  efforts  to  continue  or  secure  such  harmonious 
relationship  are  not  complicated  to  the  same  extent  by 
intervention  of  an  outside  interest  which  may  have 
aspirations  and  plans  of  its  own  to  promote,  which  are 
not  necessarily  consistent  with  good  relations  in  the 
shop. 

11.  The  Right  to  Strike  or  Lockout:  In  the  state- 
ment of  the  principle  that  should  govern  as  to  the  right 
to  strike  or  lockout,  a  sharp  distinction  should  be 
drawn  between  the  employment  relations  in  the  field 
(a)  of  the  private  industry,  (b)  of  the  public  utility 
service,  and  (c)  of  government  employment.  Federal, 
State,  or  Municipal.  In  all  three  there  are  common 
rights  and  obligations,  but  in  so  far  as  the  right  to 
strike  or  lockout  is  concerned,  the  nature  of  the  gov- 
ernment service  and  public  utility  operations  requires 
that  they  should  be  considered  from  a  somewhat  dif- 
ferent point  of  view  than  private  industry. 

In  private  industry  the  strike  or  the  lockout  is  to  be 
deplored ;  but  the  right  to  strike  or  lockout  should  not 
be  denied  as  an  ultimate  resort  after  all  possible  means 
of  adjustment  have  been  exhausted.  Both  employers 
and  employees  should  recognize  the  seriousness  of  such 
action  and  should  be  held  to  a  high  responsibility  for 
the  same. 

The  statement  that  the  right  to  strike  or  lockout 
should  not  be  denied  does  not  cover  the  matter  of  the 


sympathetic  strike  or  lockout,  where  for  mere  purposes 
of  coercion  there  is  a  combination  deliberately  inflict- 
ing injury  upon  parties  against  whom  the  assailants 
have  no  grievance,  for  the  purpose  of  accomplishing 
an  ulterior  result.  The  sympathetic  strike  is  indefen- 
sible, anti-social,  and  immoral.  The  same  may  be  said 
of  the  blacklist,  the  boycott,  and  also  of  the  sympa- 
thetic lockout. 

In  public  utility  service  the  public  interest  and  wel- 
fare must  be  the  paramount  and  controlling  considera- 
tion. Modern  social  life  demands  the  interrupted  and 
unimpaired  operation  of  such  service,  upon  which  in- 
dividuals and  communities  are  as  dependent  as  is 
human  life  on  the  uninterrupted  circulation  of  the 
blood.  The  state  should,  therefore,  impose  such  regu- 
lations as  will  assure  continuous  operation,  at  the  same 
time  providing  adequate  means  for  the  prompt  hear- 
ing and  adjustment  of  complaints  and  disputes. 

In  government  employment  the  orderly  and  con- 
tinuous administration  of  governmental  activities  is 
imperative.  A  strike  of  government  employees  is  an 
attempt  to  prevent  the  operation  of  government  until 
the  demands  of  such  employees  are  granted,  and  can- 
not be  tolerated.  No  public  servant  can  obey  two 
masters;  he  cannot  divide  his  allegiance  between  the 
government  which  he  serves  and  a  private  organiza- 
tion which,  under  any  circumstances,  might  obligate 
him  to  suspend  his  duties,  or  agrees  to  assist  him  mor- 
ally or  financially  if  he  does.  Social  self-defense  de- 
mands that  no  combination  to  prevent  the  operation 
of  government  be  permitted.  The  right  of  govern- 
ment employees  to  be  heard  and  to  secure  just  redress 
should  be  amply  safeguarded. 

12.  Training :  Practical  plans  should  be  inaugurated 
in  industry  and  outside  of  it  for  the  training  and  up- 
grading of  industrial  workers,  their  proper  placement 
in  industry,  the  adoption  and  adaptation  of  apprentice- 
ship systems,  the  extension  of  vocational  education, 
and  such  other  adjustments  of  our  educational  system 
to  the  needs  of  industry  as  will  prepare  the  worker  for 
more  effective  and  profitable  service  to  society  and  t* 
himself. 

The  foregoing  is  limited  to  a  statement  of  principles. 
Only  casual  reference  has  been  made  to  methods  by 
which  such  principles  may  be  carried  into  effect.  The 
problems  are  so  serious  and  difficult  that  such  methods 
must  be  worked  out  by  the  individual  establishments 
in  conjunction  with  their  employees  and  by  industry 
as  a  whole. 
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Final  Statement  of  the  Employers'  Group  of  the  Industrial  Conference 


The  adjournment  of  the  National  Industrial  Con- 
ference as  originally  constituted  brings  up  sharply  the 
question  of  whether  the  weeks  of  controversy  of  one 
phase  only  of  industrial  relations  leaves  the  situation 
without  a  single  gain.  The  employers'  group,  soberly 
reviewing  the  work  of  the  conference  discovers  three 
definite  gains : 

First.  It  has  been  demonstrated  that  failure  is 
inevitable  where  preliminary  organization  of  the  ele- 
ments composing  such  a  conference  is  absent  and 
where  no  preparation  is  made  for  the  orderly  presenta- 
tion of  a  program  which  shall  include  all  of  the  known 
factors  upon  which  industrial  relations  are  based. 

Second.  Collective  bargaining,  an  accepted  and 
desirable  policy  in  industry,  has  been  brought  more 
prominently  before  the  country  and  will  influence  a 
sincere  eflfort  on  the  part  of  innumerable  manufacturers 
to  find  acceptable  medium  through  which  this  collec- 
tive relationship  may  be  secured  and  maintained  in 
the  industrial  establishment. 

Third.  Collective  bargaining  as  a  policy  or  prin- 
ciple cannot  be  safely  used  in  the  broad  and  general 
sense  with  which  the  public  has  been  accustomed  to 
express  it,  but  must  be  defined  clearly  as  to  its  appli- 
cability to  the  varying  conditions  of  industry  and  the 
varying  relations  that  exist  between  wage  earner  and 
the  employer. 

Fundamental  to  the  whole  question  of  collective 
bargaining  is  the  responsibility  of  those  who  bargain, 
and  this  is  directed  quite  as  much  at  the  employer  as 
at  the  wage  earner  or  the  organization  of  which  the 
wage  earner  is  a  member.  Only  where  there  is  a  defi- 
nite dual  responsibility  lived  up  to  as  scrupulously  as 
is  required  in  other  contractual  relations  can  collective 
bargaining  in  any  form  or  under  any  interpretation  be 
successful. 

Then  it  must  be  remembered  that  the  industrial  life 
of  the  country  in  its  employment  relations  divides 
definitely  along  certain  lines.  No  one  will  deny  the 
right  of  the  individual  wage  earner  and  his  employer 
to  negotiate  terms  of  employment  for  industrial  re- 
lations acceptable  to  both,  but  aside  from  this  there  is 
the  dealing  between  the  employer  and  his  employees 


by  means  of  the  shop  industrial  council,  dealing 
through  a  trade  or  labor  union,  and  all  of  these  methods 
are  acknowledged  and  practiced  by  employers. 

It  may  be  charged  that  the  employers'  group  in 
defeating  the  Gompers  resolution  denied  the  right  of 
organization  and  of  collective  bargaining.  But  the 
conference  learned  definitely  that  the  right  of  organi- 
zation and  of  collective  bargaining  is  interpreted  by 
the  labor  group  in  one  way,  and  one  way  only,  organiz- 
ing and  bargaining  through  trade  and  labor  unions. 
It  would  be  unfair  to  make  any  pronouncement  on 
these  two  important  principles  which  would  convey  as 
the  belief  of  this  conference  such  an  interpretation. 

The  purpose  of  the  resolution,  through  cunning 
phrases  coined  to  carry  double  meaning,  was  to  com- 
mit the  conference  to  support  the  only  brand  of  col- 
lective bargaining  ever  oflfered  by  the  group  present- 
ing it,  and  the  employers  were  bdund  to  resist  to 
the  end. 

The  employers'  group  could  not  deny  the  right  that 
it  so  freely  and  fully  conceded  in  its  own  substitute 
resolution  which  the  conference  defeated,  and  it  stands 
today  with  the  adjournment  of  the  conference  upon  the 
record  of  its  substitute  and  its  interpretation,  confi- 
dent that  the  sober  judgment  of  the  American  people 
will  come  to  understand  that  the  position  taken  was 
in  the  defense  of  the  open  shop,  an  American  institu- 
tion that  shall  not  be  undermined  and  destroyed  by 
any  organized  combination  seeking  to  threaten  its 
life.  Our  social  and  industrial  fabric  {s  not  in  danger. 
Employer  and  wage  earner  will  live  and  work  to- 
gether, but  the  conference  has  demonstrated  that  the 
right  of  the  employer  to  deny  representation  unworth- 
ily sought  shall  not  be  abridged;  nor  shall  the  right 
of  the  wage  earner  collectively  to  place  before  his  own 
employer  his  needs  and  his  aspirations  and  his  in- 
terest in  the  establishment  be  abridged. 

We  are  leaving  upon  the  record  of  the  conference 
this  declaration  of  true  American  principles  and  upon 
this  declaration  the  employers'  group  and  the  em- 
ployers of  the  nation  will  stand  in  fair  dealing  with 
the  wage  earner  through  the  critical  days  of  readjust- 
ment just  ahead. 


The  Issue  in  Industrial  Strife  as  Mr  Gompers  Has  Drawn  It 


When  Mr.  Gompers  directed  the  strike  of  the  labor 
panel  against  the  Industrial  Conference  he  established 
the  fact  beyond  possibility  of  further  discussion  that, 
under  the  control  of  the  present  leaders  of  trade  union- 


ism, the  welfare  of  the  workmen  must  abide  the  time 
when  these  leaders  have  satisfied  their  greed  for  power. 
The  issue  which  the  labor  panel  thrust  into  the  Con- 
ference was  not  the  right  of  workingmen  to  bargain 
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collectively  with  their  employers.  It  was  the  issue  of 
the  demand  that  workingmen  be  represented  in  bar- 
gains with  their  employers  only  through  established 
trade  unions.  Mr.  Gompers  has  conditioned  coopera- 
tion between  employers  and  their  workmen  upon  the 
success  and  the  power  of  his  method  of  approaching 
the  question  and  has  sought  to  set  at  naught  every 
other  honest  attempt  to  find  a  solution  of  industrial 
warfare.  Like  the  bigots  of  old  they  would  save  labor, 
but  only  in  their  own  way. 

In  so  doing,  Mr.  Gompers  has  set  aside  the  wisdom 
of  all  recorded  history.  The  welfare  of  a  part  of  the 
people  can  never  be  permanently  established  in  oppo- 
sition to  the  welfare  of  the  whole  people.  Man's 
social  relations  cannot  be  arbitrarily  limited.  The 
national  wealth  cannot  be  pumped  from  one  area  to 
another,  or  from  one  class  to  another,  and  above  all 
the  minds  of  men  cannot  be  made  to  conform  by  the 
operation  of  any  unmoral  force.  The  American  people 
have  several  times  explained  this  to  commanders  of 
forces  far  greater  than  that  which  Mr.  Gompers  con- 
trols, and  there  is  no  reason  to  believe  that  Mr.  Gom- 
pers can  indefinitely  escape  the  lesson. 

The  Industrial  Conference,  as  it  was  reported  in  the 
papers,  failed  to  reveal  in  any  forceful  way  the  reason 
why  employers  cannot  intrust  the  right  of  collective 
bargaining  with  their  employees  to  the  sole  control  of 
trades  unions.  Yet  anyone  of  the  following  reasons  is 
sufficient : 

Trades  Unions  are  organizations  of  antagonism. 
They  oppose  industrial  development  and  have  at- 
tempted to  standardize  the  efficiency  of  men  and  their 
influence  has  been  to  keep  down  the  national  wealth. 

The  American  Federation  of  Labor  is  openly  pledged 
to  defiance  of  law.  At  every  one  of  its  recent  con- 
ventions it  has  by  formal  resolution  exhorted  its  mem- 
bership to  defy  the  injunctions  of  our  courts.  Mr. 
Gompers  had  said  "To  hell  with  your  injunctions," 
and  he  has  recently  stated  to  a  Committee  of  Congress 
that  the  anti-strike  measures  in  railroad  legislation  will 
not  be  obeyed. 

Trades  Unions  oppose  legal  responsibility  and  they 
dismiss  their  moral  responsibility  whenever  they  pre- 
cipitate a  calamity  by  the  quaint  statement  that  if  the 
employers  had  done  as  they  demanded  the  calamity 
would  not  have  occurred.  Local  unions  encourage 
lawlessness  and  the  national  organizations  are  indif- 
ferent to  it.  In  the  case  of  the  United  Mine  Workers 
against  the  Coronado  Coal  &  Coke  Co.,  the  fact  has 
been  established  by  a  verdict  of  a  jury  that  the  national 
leaders  deliberately  provoked  civil  warfare.  This  is 
the  same  outfit  that  has  now  tied  up  the  soft  coal  in- 
dustry in  violation  of  its  contract. 


Labor  unions  promote  strikes.  The  proportion  of 
the  strikes  conducted  by  unions  as  against  those  in 
non-union  establishments,  where  strikes  represent  the 
spontaneous  will  of  the  actual  workers,  shows  that  the 
liability  for  strikes  between  unionism  and  non-union- 
ism is  abolt  30  to  1.  The  October  issue  of  the  Monthly 
Labor  Review  of  the  United  States  Department  of 
Labor  shows  there  were  1,811  strikes  during  the  first 
six  months  of  this  year  reported  to  the  Bureau  of 
Labor  Statistics  and  fully  one-fourth  involved  the 
question  of  the  recognition  of  the  union.  The  recent 
frequency  of  strikes  in  which  no  demands  have  been 
made  prior  to  the  strike  illustrates  the  increasing  num- 
ber of  strikes  for  power. 

And  finally,  trade  unionism  means  the  closed-shop. 
Petty  tyrants  in  ages  passed  have  prohibited  this  and 
that  and  taxed  to  the  utmost  this  and  that,  but  never 
before  has  a  despot  or  cabal  attempted  to  say  that  in  a 
country  of  over  one  hundred  million  souls,  "You  may 
not  work  at  all  unless  you  work  where  we  tell  you  to, 
as  long  as  we  tell  you  to,  for  wages  we  tell  you  to, 
and  pay  us  tribute  as  we  tell  you  to."  Considered  in 
the  light  of  the  age  we  are  living  in  this  is  without 
parallel  in  the  history  of  human  oppression,  yet  this 
is  the  goal  toward  which  the  American  Federation 
of  Labor  is  striving,  under  the  leadership  of  its  astute 
president  who  asserted  in  the  Conference  that  he  rep- 
resented the  only  human  element  that  had  been 
brought  into  it.  If  greed  for  power  was  the  only 
human  element  that  entered  that  Conference  surely 
then  Mr.  Gompers  spoke  the  truth. 

It  is  not  necessary  to  review  the  circumstances  of 
the  Seattle  strike,  the  Willys-Overland  strike,  the  Bos- 
ton Police  strike  and  the  Steel  strike  to  illustrate  the 
nature  of  the  strikes  which  organized  labor  is  now 
conducting  for  power.  The  essential  thing  is  to  pre- 
sent to  the  public  and  especially  to  the  wage  earners 
in  clear  and  unmistakable  terms,  the  real  nature  of  the 
issue.  Will  the  employers  of  labor,  will  the  workmen 
themselves  and  will  the  public  endure  within  the 
American  nation  an  organization  which  asserts  that 
within  its  wisdom  is  the  only  solution  of  the  indus- 
trial problem  and  that  that  solution  must  be  accepted 
upon  penalty  of  revolution  ? 

What  unforseen  magic  power  does  Mr.  Gompers 
control  that  he  can  afford  to  risk  the  final  issue  at  this 
time  when  the  American  workman  is  receiving  higher 
wages  than  ever  before  and  in  spite  of  the  increased 
cost  of  living  is  able  to  live  better  than  ever  before, 
when  he  can  be  sure  that  he  will  have  enough  to  eat 
and  warm  clothing  to  wear  and  that  he  will  not  have 
to  work  long  and  painful  hours  and  under  barbaric 
conditions  to  earn  it?   Mr.  Gompers'  power  is  not  with 


Digitized  by 


Googl( 


November,  1919 


Law    and    Labor 


Page  7 


the  Bolshevists  for  he  has  repudiated  them.  At  least 
he  says  he  has.  His  power  is  not  with  the  Socialists 
because  he  steadily  refuses  to  enter  politics.  His 
power  is  not  with  the  rank  and  file  of  American  work- 
men for  less  than  one-sixth  of  them  have  anything  to 
do  with  his  unions  in  spite  of  his  importunities  and  ex- 
hortations. He  claims  for  himself  and  his  followers 
great  popularity  with  the  people  because,  as  he  has 
said,  American  labor  stood  by  and  worked  untiringly 
without  cessation  during  the  war  for  the  cause  of  free- 
dom. But  the  June  Bulletin  of  the  United  States 
Department  of  Labor  shows  that  3,181  strikes  were 
reported  in  the  year  1918,  and  of  these  at  least  3,000 
were  conducted  by  unions.  Yet  labor  was  working 
fewer  hours  during  the  year  1918  than  it  ever  worked 
before,  while  the  man  in  the  trenches  was  working 
twenty-four  hours  every  day  for  six  to  eight  days  at 
a  time. 

The  power  upon  which  Mr.  Gompers  must  rely  is 
in  the  strongly  organized  unions  of  the  transportation 
workers  and  the  coal  miners.  But  the  temper  of  the 
people  is  not  the  same  in  November,   1919,  as  the 


temper  of  Congress  in  September,  1916.  The  coal 
miners  and  the  transportation  workers  must  fight  for 
it  this  time.  If  they  should  win  they  will  be  able  to 
establish  an  industrial  tyranny  more  terrible  than  any 
tyranny  known  before  the  days  of  Lenine  and  Trotsky. 
If  they  fail  they  will  bring  to  earth  with  a  tremen- 
dous crash  the  intricate  organization  of  trade  unions 
which  Mr.  Gompers  has  so  carefully  and  painfully 
worked  to  establish.  But  Mr.  Gompers  has  said,  "The 
die  is  cast". 

It  IS  to  the  work,  or  the  failure  of  work,  of  the  In- 
dustrial Conference  that  we  owe  the  clarification  of 
this  issue.  It  leaves  nothing  to  be  regretted  except 
the  greed  and  obstinacy  of  the  American  Federation 
of  Labor. 

We  have  established  the  power  and  strength  of  the 
American  nation  by  adherence  to  a  political,  economic 
and  social  system  which  rewards  the  individual  ac- 
cording to  his  energy  and  capacity  and  we-  will  not 
desert  that  principle  for  the  scheme  of  trade  unionism 
which  levels  all  men  to  the  ranks  of  the  mediocre. 


Joint  Resolution  in  Congress  on  the  Threatened  Coal  Strike 

Senator  Thomas  of  Colorado  Introduced  the  Following 

Joint  Resolution  on  October  22. 


Whereas  the  officers  of  the  United  Mine  Workers 
•f  America  have  ordered  all  miners  in  the  bituminous 
coal  mines  of  the  United  States  to  strike  on  Saturday, 
the  1st  day  of  November  next,  notwithstanding  efforts 
of  the  Secretary  of  Labor  to  secure  some  basis  of 
negotiation  suspending  or  preventing  same ;  and 

Whereas  the  representatives  of  said  organization 
have  arbitrarily  rejected  the  President's  earnest  coun- 
sel for  compromise ;  and 

Whereas  strikes  in  other  fields  of  industry  hereto- 
fore ordered  and  still  unsettled  threaten  to  continue 
indefinitely ;  and 

Whereas  demands  for  increased  wages  and  shorter 
hours,  accompanied  by  expressed  or  implied  deter- 
mination to  enforce  such  demands,  if  necessary,  by 
strikes  in  other  fields  of  industry,  have  been  and  are 
being  made ;  and 

Whereas  the  threatened  strike  of  the  bituminous 
coal  miners  will,  if  carried  into  effect,  interfere  with, 
injure,  or  suspend  nearly  all  the  national  pursuits  and 
industries,  inflict  continued  and  incredible  hardship 


and  suffering  upon  all  the  people  of  the  United  States 
and  provoke  disorder,  violence,  bloodshed  and  insur- 
rection throughout  the  land;  and 

Whereas  the  enforcement  of  the  law  and  the  main- 
tenance of  order  for  the  security  of  life  and  property 
and  the  protection  of  the  individual  citizen  in  the 
exercise  of  his  constitutional  rights  is  the  first  and 
paramount  duty  of  the  Government  and  must  be  at 
all  times  vigorously  and  effectively  safeguarded  by 
the  use  of  every  means  essential  to  that  end :  There- 
fore be  it 

Resolved  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congresa 
assembled.  That  we  hereby  give  the  national  admin- 
istration and  all  others  in  authority  the  assurance  of 
our  constant,  continuous,  and  unqualified  support  in 
the  great  emergency  confronting  us,  and  call  upon 
them  to  vindicate  the  majesty  and  power  ol  the  Gov- 
ernment in  enforcing  obedience  to  and  respect  for  the 
Constitution  and  the  laws,  and  in  fully  protecting  every 
citizen  in  the  maintenance  and  exercise  of  his  lawful 
rights  and  the  observance  of  his  lawful  obligations. 
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The  Merchants  Association  of  New  York  on  Strikes  Against 

the  Public  Service 


In  August,  1916,  Mr.  Henry  R.  Towne  of  the  Mer- 
chants Association  of  New  York  prepared  an  article 
setting  forth  the  necessity  for  legislation  establishing 
a  contractual  relation  between  public  service  corpora- 
tions and  their  employees  which  would  provide  against 
a  strike,  and  secure  to  the  employee  a  fair  hearing 
upon  any  of  his  complaints.  The  article  was  inspired 
by  the  circumstances  which  led  to  the  passage  of  the 
Adamson  Law.  The  same  situation  is  again  created 
by  the  question  of  the  return  of  the  railroads  to  their 
former  owners  and  the  agitation  of  the  brotherhoods 
for  further  compensation  or  better  values  for  the  money 
they  now  receive.  The  plan  suggested  by  Mr.  Towne 
has  been  emphatically  endorsed  by  the  Merchants 
Association  and  has  been  brought  to  the  attention  of 
the  United  States  Chamber  of  Commerce  with  a  view 
to  procuring  a  referendum  thereon. 

The  plan,  after  reviewing  the  necessity  for  a  rela- 
tion between  public  service  corporations  and  its  em- 
ployees which  will  protect  the  public,  is  set  forth  in 
the  following  numbered  paragraphs : 

1.  An  enlistment  or  enrollment  contract  for  a  stated 
term.  After  a  probationary  period,  in  the  case  of  a 
new  employee;  renewable  by  mutual  agreement,  at  the 
end  of  term,  in  the  case  of  an  old  employee. 

2.  A  ''service  record**  of  each  employee  to  be  kept. 

3.  Preference  in  promotions,  and  in  retention  in  the 
service,  to  be  based  on  such  records. 

4.  Penalties  for  violation  of  the  contract  by  either 
party,  to  consist  of  cash  fines. 

5.  Fines  against  Company  to  be  collectible  from  a 
fund  created  by  the  Company  and  vested  in  a  trustee. 

6.  Fines  against  an  employee  to  be  collectible  from  a 
fund  created  by  the  Company's  retaining,  say  20^  of 
Ilia  wages  until  the  fund  equals  two  week's  virages 
(would  require  10  weeks).  The  Company  to  pay  in- 
terest at  5%  on  this  fund,  and  to  repay  it  when  the 
employee  leaves  the  service  as  prescribed  in  the  con- 
tract, or  dies.  The  fund  to  be  in  the  custody  of  a 
trustee. 

7.  Schedule  of  fines  to  be  fixed  by  law  and  stated  in 
the  contract. 

8.  Assessment  of  fines  to  be  determinable. 

(a)  By  mutual  consent,  duly  recorded. 

(b)  By  joint  Board  of  Award,  duly  appointed. 

(c)  By  Public  Service  Commission  on  appeal. 

(d)  By  legal  process. 


9.  The  Company  to  have  the  right  to  terminate  the 
contract. 

(a)  Because  of  misconduct  by  the  employee. 
"Misconduct"  to  be  defined  by  law  and  in  the 
contract,  and  also  the  fines  attaching  thereto. 

(b)  Because  of  slack  business  or  excess  of  help. 
In  this  case  the  employee  to  receive  either  30 
days'  notice,  or  two  weeks'  pay  and  immediate 
release. 

(c)  Because  of  disability  or  superannuatioa  of 
employee,  on  stated  notice,  subject  to  such 
pension  provisions,  if  any,  as  may  exist. 

10.  The  employee  to  have  the  right  to  terminate  the 
contract. 

(a)  Because  of  valid  family  or  personal  necessity. 
In  which  case,  honorable  discharge,  without 
penalty. 

(b)  Because  of  sickness  or  of  unfavorable  effect 
on  health. 

(c)  For  cause  not  stated,  upon  fair  notice,  say  30 
days,  without  penalty  if  with  the  Company's 
consent;  otherwise  subject  to  fine,  as  pro- 
vided by  law  and  stated  in  the  contract. 

11.  Violation  of  the  contract  by  the  Company,  if 
duly  established,  to  subject  it  to  stated  fines,  payable 
to  the  employee,  from  the  fund  vested  in  a  trustee. 

12.  Violation  by  the  employee,  if  duly  established, 
to  subject  him  to  fines  collectible  by  the  Company  from 
the  fund  held  for  that  purpose  by  a  trustee ;  and  also, 
imder  specific  conditions,  to  forfeitiur  of  wages  earned 
but  not  yet  paid. 

13.  The  Company  to  recognize  the  right  of  the  em- 
ployee to  membership  in  any  lawful  organization,  and 
not  to  discriminate  against  him  on  such  account. 

14.  The  employee  to  respect  the  right  of  the  public 
to  uninterrupted  service,  and  not  to  combine  with 
others  to  cause  its  interruption. 

15.  The  employee  to  have  the  right,  alone  or  in 
combination  with  others,  to  request  concessions,  in 
wages,  hours  of  work,  or  conditions  of  service,  from 
the  Company,  and  the  Company  to  give  prompt  and 
fair  consideration  to  all  such  requests  when  properly 
presented,  and  not  to  discriminate  against  any  em- 
ployee because  of  participation  therein. 

16.  The  employee  to  have  the  right  of  appeal,  from 
acts  or  decisions  of  the  Company,  to  a  ''Joint  BoardI 
of  Award,"  constituted  under  the  law  by  joint  action 
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of  the  Company  and  its  employees,  as  a  Board  of  Arbi- 
tration. 

17.  Both  the  Company  and  its  employees  to  have 
the  right  of  appeal  from  the  rulings  of  the  ''Joint 
Board"  to  an  appropriate  Federal  or  State  Commis- 
sion, whose  decisions  shall  be  conclusive  and  binding, 
unless  and  untU  reversed  by  a  court  decision. 

18.  During  the  term  of  any  contract  between  the 
Company  and  an  employee  the  discharge  of  the  em- 
ployee by  the  Company  (except  as  provided  in  No.  9 
above),  or  the  cessation  of  service  by  the  employee, 
(except  as  provided  in  No.  10  above),  to  be  constituted 
an  offence  at  law,  and  to  be  punishable  as  the  law  may 
prescribe. 


The  distinctive  features  of  this  plan  are  that  it  pro- 
vides for  a  certain  compensation  to  the  corporation  for 
any  violation  of  its  contract  with  its  employees.  At 
the  same  time  it  settles  once  for  all  the  right  of  the 
employee  to  join  any  labor  organization  he  may  see 
fit  and  it  provides  for  the  hearing  without  delay  of 
any  demand  he  may  have  to  make. 

This  plan  is  regarded  as  in  perfect  harmony  with 
the  Cummins  Bill  and  in  a  measure  ancillary  to  it, 
in  that  it  would  amplify  the  provisions  of  the  Cummins 
Bill  against  strikes  and  make  it  more  specific. 

It  is  to  be  hoped  that  when  this  measure  comes  be- 
fore the  members  of  the  Chamber  of  Commerce  they 
will  give  it  very  careful  consideration. 


Our  Telegram  to  Governor  Goolidge 


New  York,  N.  Y.,  September  17,  1919. 
Hon.  Calvin  Coolidge, 
State  House,  Boston,  Mass. 

The  League  for  Industrial  Rights,  a  National  Or- 
ganization of  employers,  commends  the  stand  taken 
by  you  in  Boston's  present  difficulties.  Strikes  by 
public  employees  or  strikes  to  influence  governmental 


action  cannot  be  tolerated  if  law  and  order  and  repre- 
sentative government  are  to  survive,  and  the  public 
recognizing  this  is  grateful  to  you  for  the  service  ren- 
dered it  by  yotu-  courageous  action. 

League  for  Industrial  Rights, 
Walter  Wood,  Chairman, 

135  Broadway,  New  York  City. 


Workingmen's  Compensation  Acts  in  the  United  States— Legal  Phase 
Summary  Quoted  from  the  Industrial  News  Survey 


The  National  Industrial  Conference  Board  has  is- 
sued a  revised  edition  of  its  research  report  on  the 
Legal  Phase  of  Workmen's  Compensation  Laws  in 
the  United  States,  which  epitomizes  the  status  of  the 
employer  under  compensation  legislation  in  its  more 
important  aspects. 

The  main  purpose  of  the  revision  was  to  present 
certain  features  of  new  and  amendatory  legislation 
enacted  since  April,  1917,  the  date  of  the  first  edition. 

In  the  United  States  workmen's  compensation  laws 
have  been  enacted  in  every  state  except  Arkansas, 
Florida,  Georgia,  North  Carolina,  South  Carolina,  and 
Mississippi.  During  the  1919  legislative  sessions  Ala- 
bama, Tennessee,  North  Dakota,  and  Missouri  en- 
acted compensation  laws,  and  several  other  states 
passed  amendatory  acts.  Bills  were  introduced  but 
not  acted  upon  in  Arkansas  and  North  Carolina. 

Systematic  compensation  for  injuries  to  workers 
is  practised  in  "no  fewer  than  53  countries  and  prov- 
inces, including  every  European  nation  save  Turkey." 

Elective  and  Compulsory  Acts. 
The  adoption  of  the  compensation  method  within 


the  employments  covered  by  compensation  acts  is 
without  alternative  for  the  employer  in  eleven  states : 
Arizona,  Colorado,  Idaho,  Illinois,  Maryland,  New 
York,  Ohio,  Oklahoma,  Utah,  Washington,  Wyoming, 
and  Hawaii.  In  thirty  states — Colorado,  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New  Jersey,  New 
Mexico,  North  Dakota,  Oregon,  Pennsylvania,  Rhode 
Island,  South  Dakota,  Tennessee,  Tfxas,  Virginia, 
Vermont,  West  Virginia,  Wisconsin,  Alaska,  and  Porto 
Rico — he  may  either  accept  it  or  suffer  the  abrogation 
of  some  or  all  of  his  common-law  defenses.  In  states 
where  the  employer  may  elect,  the  employee  may  with 
few  exceptions  likewise  exercise  an  independent 
option. 

Lack  of  Uniformity  in  Compensation  Acts. 

About  half  the  compensation  states  exclude  a  great 
number  of  persons  from  the  benefits  of  their  statutes 
either  by  arbitrary  definitions,  which  in  effect  exempt 
many  employments,  or  by  the  specific  exception  of 
particular  occupations. 

Fourteen  states  and  Alaska  in  effect  make  insurance 
compulsory  only  for  hazardous  employments.     New 
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Hampshire  includes  five  employments  which  are 
termed  "dangerous."  Kansas  and  Arizona  confine  the 
act  to  "especially  dangerous"  employments,  Montana 
to  "inherently  hazardous/'  four  states  to  "hazardous/' 
and  five  more  to  "extra  hazardous"  occupations.  New 
York  specifically  designates  forty-two  "hazardous" 
classifications,  and  by  amendment  of  1918  adds  a  new 
group  which  includes  "all  other  employments  not  here- 
inbefore enumerated/'  in  which  four  or  more  workmen 
or  operatives  are  regularly  employed.  Five  other  states 
specify  a  list  which  practically  comprehends  all  in- 
dustrial pursuits. 

More  than  two-thirds  of  the  employees  in  this 
country  are  now  included  under  compensation  laws 
of  one  sort  or  another.  There  is,  however,  no  uniform 
basis  for  determining  just  what  employees  or  classes 
of  employees  shall  be  included.  New  Jersey  is  the 
only  state  that  specifically  includes  agricultural  em- 
ployees within  its  act;  30  states  specifically  exclude 
them,  while  in  others  the  exemption  appears  to  be 
practically  accomplished  by  excluding  employers  of 
less  than  a  fixed  number  of  persons. 

Except  in  New  Jersey,  domestic  service  is  exempted 
from  all  compensation  acts  by  specific  provisions  in 
some  twenty  states,  and  indirectly  in  others.  Seven- 
teen states  exclude  small  employers,  varying  from 
Oklahoma,  which  exempts  employers  of  less  than  three 
persons,  to  Vermont,  which  exempts  those  of  less  than 
eleven.  There  are  also  many  statutes  which  exclude 
certain  workers  by  definition  or  construction. 

The  United  States  Supreme  Court  held  that  neither 
the  Federal  Employers'  Liability  Act  nor  a  state  com- 
pensation law  applied  to  injuries  coming  within  ad- 
miralty jurisdiction.  To  meet  this  situation  Congress, 
in  October,  1917,  amended  the  judicial  code,  thereby 
saving  to  suitors  the  rights  and  remedies  under  work- 
men's compensation  law  of  their  state  and  giving  to 
injured  parties,  or  their  dependents,  the  right  to  bring 
an  action  in  admiralty  or  submitting  claim  under  a 
state  compensation  plan. 

Insurance  Requirements. 

Every  compensation  act  makes  the  employers  in- 
cluded within  it  limited  insurers  against  the  conse- 
quence of  work  injury  within  the  amounts  scheduled. 
For  the  payment  of  any  award  the  defendant  employer 
is  primarily  liable  whether  insured  or  not. 

In  five  states  and  one  territory — Nevada,  North  Da- 
kota, Oregon,  Porto  Rico,  Washington,  and  Wyoming 
— the  laws  provide  for  a  state  insurance  monopoly. 
Nine  states — California,  Colorado,  Maryland,  Michi- 
gan, Montana,  New  York,  Pennsylvania,  Virginia,  and 
Utah— offer  three  methods  of  insurance,  namely:  (1) 


state  fund,  (2)  private  insurance,  (3)  self  insurance 
subject  to  legal  safeguards.  Nineteen  states  and  one 
territory — Connecticut,  Delaware,  Hawaii,  Illinois, 
Indiana,  Iowa,  Kentucky,  Maine,  Missouri,  Nebraska, 
New  Hampshire,  New  Jersey,  New  Mexico,  Oklahoma, 
Rhode  Island,  South  Dakota,  Tennessee,  Vermont,  and 
Wisconsin — give  the  alternatives  of  private  insurance 
or  regulated  self  insurance.  In  Texas,  employers  may 
insure  either  in  a  private  or  in  a  semi-mutual  state 
company  as  provided  in  the  Act  of  1913.  Massachu- 
setts allows  no  alternative  to  private  insurance,  whiie 
Idaho,  Ohio,  and  West  Virginia  provide  for  a  choice 
of  either  a  state  fund  or  controlled  self  insurance.  In 
Alaska,  Arizona,  Kansas,  Louisiana,  and  Minnesota 
no  form  of  insurance  is  made  compulsory. 

Personal  Injury,  Accident,  and  Disease. 

The  report  brings  out  that  the  orignial  conception 
of  the  word  "accident"  has  been  greatly  modified  and 
extended  by  the  adoption  of  broader  statutory  lan- 
guage and  by  administrative  construction.  The  Eng- 
lish compensation  act,  which  served  as  a  model  for 
much  of  American  legislation,  created  its  fundamental 
liability  by  the  phrase  "personal  injury  by  accident 
arising  out  of  and  in  the  course  of  employment."  That 
phrase  is  identically  or  substantially  contained  in  the 
acts  of  Alaska,  Arizona,  Colorado,  Delaware,  Hawaii, 
Idaho,  Illinois,  Indiana,  Kansas,  Kentucky,  Louisiana, 
Maine,  Maryland,  Minnesota,  Missouri,  New  Mexico, 
Nebraska,  Nevada,  New  Hampshire,  New  Jersey, 
New  York,  Oklahoma,  Oregon,  Pennsylvania,  Porto 
Rico,  Rhode  Island,  South  Dakota,  Utah,  Tennessee, 
Vermont,  Virginia,  and  Wisconsin.  The  qualifying 
phrase  "by  accident"  is  omitted  in  the  remaining  acts. 

In  every  state  an  injury  to  be  compensable  must 
happen  in  the  course  of  the  employment,  and  in  all  but 
five  states — North  Dakota,  Ohio,  Pennsylvania,  Texas, 
and  Washington — it  must  also  arise  out  of  or  result 
from  the  employment. 

Washington  and  Wyoming,  which  omit  the  word 
"accident,"  qualify  the  term  "injury,"  the  former  by 
the  phrase  "resulting  from  some  fortuitous  event  as 
distinguished  from  the  contraction  of  disease,"  the 
latter  using  the  phrase  "injuries  sustained  in  extra 
hazardous  employment,"  "as  a  result  of  their  employ- 
ment," while  at  work  on  their  employer's  premises  or 
where  their  employer's  business  requires  their  pres- 
ence, and  subjects  them  to  extra  hazardous  duties  in- 
cident to  the  business. 

In  the  United  States  "occupational  diseases"  are 
not,  as  a  rule,  included  under  the  term  "accident"  in 
compensation  acts,  but  in  the  administration  of  these 
acts  an  increasing  tendency  by  administrative  boards 
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and  by  courts  to  include  many  forms  of  disease  con- 
tracted during  employment  is  evident.  Occupational 
diseases  as  such  are  now  definitely  compensable  in 
California,  Connecticut,  Hawaii,  Massachusetts,  Wis« 
consin,  and  in  the  civil  service  of  the  United  States. 

The  wide  differences  in  the  amount  of  compensa- 
tion provided  by  the  several  states  affords  another 
striking  example  of  lack  of  uniformity.  Thus,  the 
compensation  for  death  payable  under  the  laws  of 
some  states  amounts  to  $13,000  or  more,  while  several 
other  states  provide  for  less  than  $3,000. 

Coadusiont  and  Suggestions. 

The  report  holds  that  "there  can  be  little  argument 
over  the  fundamental  principle  of  compensation, 
namely :  the  substitution  of  a  definite  and  certain  meas- 
ure of  relief  for  the  former  uncertainties  of  redress 
through  litigation.  However,  in  its  practical  applica- 
tion there  has  been  a  vast  amount  of  conflict.''  To 
secure  greater  uniformity  the  report  urges  that  an 
organized  effort  toward  concert  of  action  by  state 
boards  and  commissions  is  essential.  It  is  therefore 
suggested : 

First:    that  states  should  undertake  the  establish- 


ment of  a  permanent,  scientific,  uniform  system  of  com- 
pensation statistics.  Availability  of  such  data  would 
be  a  great  step  toward  the  establishment  of  definite 
standards  of  liabilitiy  and  equitable  premium  rates. 
Such  data  would  also  permit  the  just  extension  of  the 
compensation  principle  to  many  workers  now  arbitrar- 
ily excluded  from  its  terms. 

Second:  that  there  should  be  clear  discrimination, 
in  legal  definition,  between  the  terms  "occupational 
disease,"  "accident,"  and  "injury,"  in  order  to  clarify 
liability,  harmonize  administrative  decisions,  and  min- 
imize the  number  of  contested  claims. 

Third:  that  there  should  be  direct  settlement  be- 
tween employer  and  employee  of  all  claims,  this  prac- 
tice to  be  conditioned  by  adequate  safeguards  for  pro- 
tection of  the  employee. 

Fourth:  that  in  view  of  the  general  conclusion  of 
state  courts  and  the  Supreme  Court  of  the  United 
States  that  the  compensation  system  is  intended  to  be 
substitutional  for  and  not  supplemental  to  employer's 
liability,  an  exclusively  compulsory  compensation 
system  be  provided.  This  would,  the  report  holds, 
tend  to  eliminate  many  technical  questions  and  also 
much  controversy  relating  to  whether  or  not  employer 
or  employee  had  made  an  election. 


New  York  Court  Enjoins  Unionization  of  Street  Railway  Employees 

in  Violation  of  Their  Contracts 


Third  Avenue  Railway  Co,  y.  Shea,  et  aL — New  York 
Supreme  Court,  New  York  County. 

The  Third  Avenue  Railway  System  operates  ap- 
proximately 350  miles  of  street  railway  lines  in  New 
York  and  employs  about  2,400  motormen  and  conduc- 
tors. Some  time  prior  to  1916  it  had  a  contract  with 
the  Amalgamated  Association  of  Street  and  Electric 
Railway  Employees  of  America  by  which  that  union 
was  recognized  as  the  representative  of  the  Company's 
motormen  and  conductors.  The  contract  provided 
that  in  the  event  of  any  controversy,  it  should  be  sub* 
mitted  to  a  board  consisting  of  representatives  of  the 
Company  and  of  the  Union,  and  that  if  the  board 
failed  to  reach  an  agreement  the  matter  should  be 
submitted  to  impartial  arbitrators.  In  1916  in  viola- 
tion of  this  agreement  the  Amalgamated  conducted  a 
strike  against  the  Company  which  at  first  paralyzed 
it  and  for  some  four  months  embarrassed  it  in  the  op- 
eration of  its  road.  A  good  many  men  were  injured 
and  a  great  deal  of  property  destroyed.  Since  that 
time  it  has  been  a  condition  of  employment  with  the 
Company  that  the  employee  shall  not  belong  to  the 


Amalgamated  while  he  remains  in  the  Company's  em- 
ploy, and  that  if  he  shall  join  the  Amalgamated,  he 
will  at  once  resign  from  his  employment. 

The  Amalgamated  has  from  time  to  time  since  1916 
endeavored  to  get  control  of  the  Company's  employees 
and  has  called  upon  them  to  breach  their  contracts  by 
joining  the  union  and  not  informing  their  employer 
until  the  Amalgamated  should  be  ready  to  conduct 
a  strike. 

Patrick  J.  Shea,  Vice-President  of  the  National 
Union  was  very  active  in  New  York  during  the  sum- 
mer in  connection  with  the  strike  of  street  railway 
employees  in  the  city,  and  he  endeavored  and  was 
making  some  headway  in  his  endeavors  to  unionize 
the  Third  Avenue  employees.  On  the  20th  of  August, 
through  Alfred  T.  Davidson,  attorney,  the  Company 
secured  an  order  to  show  cause  why  the  activities  of 
the  union  officials  in  attempting  to  unionize  plaintiff's 
employees  should  not  be  enjoined.  After  hearing  ar- 
gument the  Court  in  rendering  an  opinion  said: 

^Apparently  there  is  no  serious  complaint  now  re- 
garding amount  of  wages  or  conditions  of  employ- 
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ment.  The  real  issue  seems  to  be  a  contest  between 
the  plaintiff  and  said  Amalgamated  Association  as  to 
whether  the  plaintiff  should  recognize  this  particular 
associaticm  or  not  The  defendants  urge  that  there  is 
only  one  union  at  the  present  time  among  railway  em- 
ployees and  that  said  defendant  Amalgamated  Associa- 
ticm  is  such  unicm.  While  this  may  be  so  today,  yet 
there  is  nothing  to  i^revent  the  formation  of  other 
unions  at  any  time,  and  therefore  this  objectoin  loses 
force.  The  agreement  is  not  to  refrain  from  joining 
any  union,  but  only  a  particular  union  against  whose 
character  plaintiff  claims  to  have  a  just  grievance. 
Upon  this '  application  it  is  unnecessary  to  decide 
whether  the  plaintiff  or  the  said  Amalgamated  Asso- 
ciation was  at  fault  in  their  previous  dealings.  The 
fact  that  it  is  conceded  that  some  of  the  employees  at 
least  of  the  plaintiff  have  entered  into  the  agreement 
noted  above  is  sufficient  upon  this  motion.'' 
The  Company's  employees  since  1916  have  had  their 


own  organization  providing  their  members  with  bene- 
fits paid  by  the  Company,  and  dealing  with  the  Com- 
pany on  the  part  of  the  employees  collectively.  As  the 
Court  finds  there  is  at  this  time  no  grievance  on  the 
part  of  the  men,  the  attempt  of  the  Amalgamated  to 
unionize  them  is  not  related  to  any  move  for  the  bet- 
terment of  the  men,  but  only  for  the  advancement  of 
the  union.  It  is  another  evidence  that  the  present  day 
alleged  leaders  of  labor  are  not  willing  to  advance 
the  cause  of  workmen  in  conjunction  with  employers, 
or  by  any  method  which  they  have  not  first  ordained. 
Advancement  must  be  by  the  way  of  the  American 
Federation  of  Labor  or  no  way  at  all,  and  so  it  is  that 
an  employer  who  refuses  to  meet  and  talk  with  men 
so  minded  is  proclaimed  by  the  labor  press  an  arbitrary 
and  unwholesome  person.  Of  such  a  tissue  is  "labor's 
cause"  as  conducted  by  its  present  leaders,  and  the 
hopes  of  their  four  million  followers  must  bide  the 
fulfillment  of  the  leaders'  dreams  of  power. 


Injunction  Restrains  Picketing  in  a  Strike  for  Power 


I.  Lewis  Cigar  Mfg.  Co.  v.  Hilfers,  et  aL — In  Chancery, 
N.  J.,  August  18th,  1919. 

Plaintiff  is  a  manufacturer  of  cigars  in  Newark, 
N.  J.,  and  employs  about  2,000  people,  most  of  whom 
are  females  and  some  of  whom  are  negroes.  Some 
time  ago  the  Company  established  a  system  of  indus- 
trial democracy  along  the  lines  of  the  Leitch  plan 
which  was  described  in  our  September  issue.  The 
Cigar  Makers  International  Union  has  been  conduct- 
ing a  general  strike  in  New  York  and  Boston,  and  the 
defendant,  Hilfers,  came  to  Newark  during  the  sum- 
mer to  take  charge  of  the  affairs  of  Local  138  and  to 
extend  the  strike  to  that  city.  The  affidavit  of  one  of 
the  workers  shows  that  on  August  1st  two  or  three  of 
the  girls  in  the  factory  ''commenced  to  proceed  from 
bench  to  bench  in  the  factory  and  told  each  and  every 
one  of  the  girls  that  at  eleven  o'clock  the  girls  are  go- 
ing to  meet  at  66  South  Orange  Avenue  in  order  to  dis- 
cuss a  few  details  in  connection  with  taking  the  mat- 
ters up  with  the  officers  of  the  I.  Lewis  Cigar  Manu- 
facturing Company.  None  of  the  girls  were  informed, 
and  neither  was  I  informed,  that  the  purpose  of  the 
meeting  was  to  declare  a  strike.  We  were  all  led  into 
believing  that  it  was  only  a  discussion  that  we  were 
going  to  take  up.  We  were  told  that  none  of  us  should 
fear  to  go  to  66  South  Orange  Avenue  because  there 
was  not  going  to  be  any  strike.  Having  been  employed 
for  twenty-six  years  at  the  I.  Lewis  Cigar  Manufac- 
turing Company,  I  would  have  been  the  last  one  to 
attend  a  meeting  ior  the  purpose  of  a  strike,  because 


I  have  always  been  satisfied  with  the  treatment  ai- 
forded  me  by  the  complainant.  Under  these  induce- 
ments and  under  these  representations,  I,  together 
with  the  rest  of  the  girls  in  the  factory,  proceeded  to 
66  South  Orange  Avenue.  We  were  also  told  that 
there  would  be  no  outsiders  at  the  meeting,  that  there 
would  be  no  New  York  strikers,  that  no  members  of 
Local  No.  138  of  the  Cigar  Makers  International  Union 
of  America  would  be  there;  that  this  was  a  secret 
meeting  among  ourselves  to  discuss  things. 

''When  we  reached  66  South  Orange  Avenue,  to  my 
great  surprise,  I  found  that  there  was  a  number  of 
men  present;  that  Mr.  James  DuBell  was  there  and 
that  Mr.  Henry  F.  Hilfers,  the  Secretary  of  Local  No. 
138  of  the  International  Cigar  Makers  Union  of 
America  was  there  and  that  there  were  a  number  ci 
members  of  Local  Union  No.  138  present.  As  soon 
as  we  got  into  the  hall,  James  DuBell,  Henry  Hilfers 
and  the  other  members  of  Local  Union  No.  138, 1  don't 
recall  their  names,  and  a  certain  woman  by  the  name  of 
Rose  Rosenzweig  commenced  to  urge,  coerce  and  in- 
timidate the  body  of  girls  to  go  out  on  strike.  I  am 
sure  that  such  a  purpose  was  against  the  will  of  each 
and  every  one  of  the  girls  who  were  brought  to  this 
meeting.  It  certainly  was  against  my  will,  because 
immediately  after  I  heard  that  it  was  a  strike  that  was 
advised,  I  proceeded  to  the  factory  and  took  care  of 
my  duties.  A  number  of  other  girls  who  had  a 
strong  will  power  and  were  not  converted  by  the  re^ 
marks  and  statements  of  Hilfers  and  the  members  of 
the  Local  Union  did  the  same  thing." 
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Another  affidavit  aays : 

^^hat  the  said  Henry  F.  Hilfers,  in  addressing  the 
said  meeting,  stated  as  follows : 

**  'The  officers  of  the  I.  Lewis  Cigar  Manufacturing 
Company  are  liars.  The  bosses  have  posted  signs  in 
the  factory  saying  that  they  are  giving  you  justice, 
but  they  do  not  believe  in  justice  and  if  the  general 
cigar  makers  strike  in  the  city  of  New  York  should 
be  won  by  the  bosses,  they  will  take  away  from  you, 
(meaning  and  inferring  the  strikers  of  the  I.  Lewis 
Cigar  Manufacturing  Company)  the  little  that  they 
haive  already  given  you,  and  you  will  be  compelled  to 
work  under  a  wage  of  $5.00  a  week.'  *' 

The  strike  followed  immediately  without  presenta- 
tion of  demands  upon  the  Company.  Picketing  com- 
menced and  as  a  result  of  the  activities  of  pickets  four 
•f  them  have  been  held  by  the  local  criminal  court  for 


the  grand  jury.  Three  or  four  employees  have  been 
in  the  hands  of  doctors  and  most  of  them  have  been 
thoroughly  frightened. 

Charges  that  the  Company  discriminated  in  its  treat- 
ment against  the  negro  workers  were  made  by  the 
union  officials,  and  every  incentive  to  race  hatred 
seems  to  have  been  exploited  in  order  to  aid  the  strike. 
On  the  18th  of  August  a  broad  and  forceful  injunc- 
tion issued  prohibiting  picketing. 

And  so  the  cause  of  labor  is  exploited  by  the  or- 
ganizers and  maintainers  of  Mr.  Gompers'  own  union 
while  Mr.  Gompers  tells  the  employers  and  the  public 
that  unless  they  will  concede  to  his  view  of  how'^the 
advancement  of  the  rights  of  working  men  is  to  be 
secured  and  made  certain,  the  country  will  be  givc« 
over  to  the  syndicalists,  anarchists  and  I.  W.  W. 


Injunction  Issues  Against  Strikers  to  Protect  Bondholders  Against 

Destruction  of  Their  Investment 


First  Trust  ft  Savings  Co.  v.  Keystone  Steel  &  Wire 
Co.,  Amalgamated  Association  of  Iron,  Steel  &  Tin 
Workers  of  North  America,  et  aL — District  Court 
of  the  United  States,  Southern  District  of  Illinois. 

The  defendant  Keystone  Steel  &  Wire  Co.  executed 
to  the  plaintiff  its  first  mortgage  and  deed  of  trust  to 
secure  the  payment  of  3  million  dollars  in  first  mort- 
gage sinking  fund  gold  bonds.  This  deed  of  trust 
provided  that  the  Company  will  keep  its  property 
insured  against  fire  and  would  maintain  its  operation 
and  do  all  things  necessary  to  meet  its  obligations 
upon  the  bonds.  From  July  7th  until  the  commence- 
ment of  this  action  on  September  27th,  the  plant  of 
the  defendant  Company  which  normally  employs  be- 
tween 1,200  and  1,500  men  was  shut  down  by  a  strike 
conducted  by  the  Amalgamated  Association  of  Iron, 
Steel  &  Tin  Workers  of  North  America  for  the  recog- 
nition of  the  union.  It  does  not  appear  from  the  com- 
plaint how  many  of  the  employees  joined  the  strike, 
but  there  was  a  sufficient  number  who  were  willing 
to  work  to  have  kept  the  plant  open  except  for  the 
acts  of  the  defendants  in  picketing  the  plant.  Pickets 
stopped  automobiles  approaching  the  Company  by 
placing  logs  and  trees  across  the  road.  They  turned 
back  the  automobiles  of  the  executives  of  the  Com- 
pany. They  stoned  and  injured  many  of  the  workmen 
and  so  injured  the  son  of  the  president  that  he  lost  the 
use  of  one  eye.  Revolvers  and  shotguns  were  used  and 
the  strikers  gathered  in  mobs  of  500  and  so  intimidated 
the  loyal  workers  that  it  was  impossible  to  procure 


any  of  them  to  work.  The  Sheriff  of  Peoria  County 
was  called  upon  to  preserve  order,  but  admitted  his 
inability  to  do  so.  On  the  13th  of  August  striking 
employees  marched  to  the  Court  House  and  called 
upon  the  Sheriff,  demanding  that  steps  be  taken  to 
remove  a  few  of  the  loyal  employees  then  in  the  plant. 
It  finally  became  impossible  to  procure  a  watchman 
for  the.  plant  and  the  insurance  companies  who  insured 
the  building  notified  the  Company  that  they  would  be 
unable  to  carry  the  insurance.  It  became  necessary 
for  the  Company  to  negotiate  with  the  union  to  pro- 
vide watchmen  for  the  building  and  the  union  took 
charge  of  the  building  and  thereafter  officials  of  the 
Company  were  unable  to  enter  it  without  permission 
of  the  union.  Upon  such  a  state  of  affairs  this  action 
was  brought  and  a  temporary  restraining  order  issued 
on  September  29th.  On  October  10th  there  were  about 
500  employees  back  at  work  and  the  plant  was  gaining 
every  day.  The  hearing  of  the  order  to  show  cause 
why  the  injunction  should  not  be  made  permanent 
during  the  pendency  of  the  action  has  been  postponed 
from  time  to  time  and  meanwhile  the  Company  is 
growing  stronger. 

The  Amalgamated  Association  of  Iron,  Steel  &  Tin 
\Vorkers  of  North  America  under  the  guidance  of  M.  F. 
Tighe,  a  member  of  the  labor  panel  of  the  President's 
Industrial  Conference,  is  a  powerful  and  representative 
union  of  the  orthodox  American  Federation  of  Labor 
type,  and  yet  in  the  interest  of  procuring  recognition 
— not  of  bettering  the  conditions  of  the  workers  or  in- 
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creasing  their  wages  or  shortening  their  hours — ^it 
resorts  to  the  barbarities  of  riot  and  intimidation,  of 
the  wounding  and  killing  of  men  under  the  leader- 


ship of  men  with  whom  it  is  insisted  the  employers 
of  labor  must  negotiate  if  the  laboring  man  is  ever 
to  be  a  free  man. 


A  Proper  Penalty 


Maurice  Tauber  Co.  v.  Upholstering  ft  Trinuners  In- 
ternational Union,  Local  24,  et  aL — Superior  Court 
of  Cook  County,  Illinois. 

On  April  24,  1919,  seventeen  firms  engaged  in  the 
upholstering  business  in  Chicago,  entered  into  an 
agreement  with  the  Upholsters  and  Trimmers  Union 
fixing  the  hours  of  labor  at  forty-eight  a  week  and  fix- 
ing the  wage  scale.  On  August  9th  the  business  agent 
of  the  union  made  a  demand  upon  these  firms  for  a 
forty-four  hour  week  and  a  minimum  wage  of  a  dol- 
lar an  hour.  It  was  pointed  out  to  him  that  this  was 
a  violation  of  the  contract  of  April  24th,  but  this  fact 
made  no  impression  upon  him,  and  on  August  29th 
he  called  a  strike  against  these  firms.  He  instituted 
picketing  with  the  usual  incidents  of  threats  and  as- 


saults. On  October  10th  an  injunction  issued  pro- 
hibiting the  picketing,  and  now  the  employees  are 
coming  back  to  work ;  but  the  employers  have  held  that 
the  agreement  of  April  24th  has  been  breached  by  the 
union,  and  their  shops  are  now  non-union.  They 
refuse  to  recognize  the  union  in  any  manner. 

The  case  is  not  novel  and  but  a  small  circumstance 
in  the  industrial  turmoil  of  today.  But  it  will  be  of 
.use  for  all  employers  and  employees  to  pause  to  take 
note  of  the  oft  recurring  instances  in  which  the  al- 
leged leaders  of  labor  overreach  themselves.  How- 
ever unsatisfactory  the  contract  of  April  24th  may 
have  been  to  the  business  agent  on  August  9th  of  the 
same  year,  it  will  take  him  a  great  many  years  to  get 
to  the  same  position  which  he  had  on  April  24th,  and 
may  be,  he  will  not  get  back  there  at  all. 


The  Interstate  Fish  Business  Under  the  Ban  of  the  Sherman  Anti-Trust  Law 


United  States  v.  New  England  Fish  Exchange,  et  aL 
—258  Fed.  732,  1919. 

Between  80  and  85  per  cent,  of  the  fresh  fish  busi- 
ness which  enters  interstate  commerce  is  done  through 
the  city  of  Boston  in  the  New  England  Fish  Exchange, 
The  Exchange  is  an  organization  of  forty  dealers  who 
control  the  Fish  Pier  in  South  Boston,  and  to  it  all  of 
the  fishing  boats  come.  It  grants  trading  rights  to 
certain  dealers  who  are  not  members  of  the  Exchange, 
but  upon  a  condition  that  they  first  oflfer  for  sale  upon 
the  Exchange  all  consignments  of  fish  which  they 
know  to  be  due  upon  a  certain  date,  at  seven  o'clock 
in  the  morning  of  that  day.  All  captains  bringing 
their  fish  upon  the  pier  must  first  offer  it  upon  the 
Exchange  and  must  pay  a  fee  of  one  per  cent,  of  the 
highest  bid  offered  for  their  entire  supply  upon  the 
Exchange.  In  October,  1916,  the  Boston  Fish  Pier 
Company  was  organized  and  to  it  twenty-eight  of 
the  forty  members  of  the  Exchange  sold  their  busi- 
ness, entering  the  Company  as  its  employees  and  stock- 
holders. Eight  dealers  then  formed  the  Bay  State 
Fishing  Company.  Its  members  formed  corporations 
in  the  State  of  Maine  and  then  sold  their  corporations 
to  the  Company.  The  Bay  State  Fishing  Company 
owned  a  fleet  of  trawlers  which  made  it  practical  for 


them  to  secure  control  of  the  ground  fresh  fish  supply 
during  the  winter  months  when  the  sailing  smacks 
and  the  net  fishermen  cannot  work.  Although  the  two 
Companies  had  no  arrangement  between  themselves 
for  the  division  of  the  business,  between  the  two  they 
did  control  85  per  cent,  of  the  fresh  fish  business  in 
interstate  commerce  in  the  United  States,  and  through 
the  taxes  imposed  upon  captains,  independent  dealers 
allowed  to  deal  on  the  Exchange,  and  commission  men 
permitted  on  the  pier,  they  dominated  the  business 
in  every  particular.  The  Court  found  the  Boston  Fish 
Pier  Company  and  the  Bay  State  Fishing  Company 
both  to  be  monopolies  in  restraint  of  trade.  It  found 
the  rules  of  the  Exchange  to  be  in  restraint  of  trade 
and  ordered  them  abated. 

From  the  history  of  the  combinations  and  the  rules 
in  restraint  of  trade  it  appears  that  they  were  the  easy 
growth  of  some  fifteen  years.  The  relation  of  the 
dealers  to  one  another  through  the  Exchange  and 
through  the  corporation  they  formed  to  own  the  pier 
on  which  they  did  business  and  through  the  rules  of 
the  Exchange  as  to  non-members  and  commission 
merchants  were  complicated.  Except  in  the  formation 
of  the  Boston  Fish  Pier  Company,  there  was  no  ap- 
parent attempt  to  create  a  monopoly  of  the  business  or 
to  make  any  effort  deliberately  in  restraint  of  trade. 
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The  power  of  the  members  of  the  Exchange  seems 
to  have  grown  simply  by  the  doctrine  that  to  him 
who  has  shall  be  given ;  but  there  can  be  no  doubt  that 
the  situation  as  the  Government  found  it  when  it  took 
up  this  case  was  a  flagrant  condition  in  restraint  of 
trade.    The  Government  asked  for  the  dissolution  of 


the  Exchange.  This  the  Court  denied,  holding  that 
the  Exchange  itself  was  a  logical  instrumentality  of 
business  and  should  not  be  dissolved  unless  it  re- 
fused to  abate  those  rules  which  the  Court  found  to 
be  in  restraint  of  trade. 


Gutting  Down  the  British  Trade  Disputes  Act  of  1906 


Valentine  v.  Hyde,  et  al.— 2  Chancery  Division  129, 
1919. 

The  plaintiff  was  a  turner  in  the  Bridgewater  Col- 
lieries for  twenty-four  years.  He  had  been  a  member 
of  the  Amalgamated  Society  of  Engineers  for  thirty- 
seven  years.  By  a  rule  of  that  society  no  member  of 
another  trade  society  might  join  it  and  any  of  its  mem- 
bers joining  another  trade  society  must  forfeit  all 
rights  and  benefits  to  his  membership  in  the  Amalga- 
mated unless  he  could  procure  special  permission  from 
the  executive  council.  The  Bridgewater  Collieries  em- 
ployed about  six  thousand  men,  all  of  whom  were 
members  of  one  or  another  of  four  local  unions  except 
this  plaintiff  and  seven  other  employees.  The  plaintiff 
worked  under  trade  union  rules  and  schedule  of  wages 
and  hours.  The  four  unions  of  the  Bridgewater  Col- 
leries  decided  that  plaintiff  must  join  one  of  them. 
He  explained  that  if  he  did  he  would  lose  the  benefits 
of  thirty-seven  years  of  membership  in  the  Amalga- 
mated Society  of  Engineers.  This  made  no  impression 
upon  the  local  unions  and  plaintiff  then  asked  permis- 
sion of  the  executive  council  of  his  society  to  let  him 
join  the  others,  but  the  council  did  not  grant  his  re- 
quest. Finally  Hyde  and  others  representing  the  local 
unions  told  the  manager  of  the  Bridgewater  Collieries 
that  he  must  compel  the  plaintiff  to  join  one  of  the 
unions,  or  discharge  him.  The  manager  was  given  a 
week  in  which  to  act.  At  this  point  plaintiff  brought 
an  action  and  secured  an  injunction  protecting  him  in 
his  employment  pending  the  final  determination  of 
the  case. 

The  interesting  issue  of  the  case  arose  upon  the  de- 
fendants' plea  that  the  Trade  Disputes  Act  of  1906  was 
a  defense  to  their  attempts  to  coerce  their  employer 
to  compel  plaintiff  to  join  on  pain  of  being  discharged. 
The  Trade  Disputes  Act  says : 

Sect.  1.  "An  act  done  in  pursuance  of  an  agreement 
or  combination  by  two  or  more  persons  shall,  if  done 
in  contemplation  or  furtherance  of  a  trade  dispute,  not 
be  actionable  unless  the  act,  if  done  without  any  such 
agreement  or  combination,  would  be  actionable.*' 

Sect.  3.  "An  act  done  by  a  person  in  contemplation 
•r  furtherance  of  a  trade  dispute  shall  not  be  actionable 


on  the  ground  only  that  it  induces  some  other  person 
to  breach  a  contract  of  employment  or  that  it  is  an 
interference  with  the  trade,  business,  or  employment 
of  some  other  person,  or  with  the  right  of  some  other 
person  to  dispose  of  his  capital  or  his  labour  as  he 
wills." 

Sect.  5,  Sub-s.  3.  "  'Trade  dispute'  means  any  dis- 
pute between  employers  and  workmen,  or  between 
workmen  and  workmen,  .  .  .  connected  with  the  em- 
ployment or  non-employment,  or  the  terms  of  the  em- 
ployment, or  with  the  conditions  of  labour,  of  any  per- 
son, and  .  .  .  'workmen'  means  all  persons  employed 
in  trade  or  industry,  whether  or  not  in  the  employment 
of  the  employer  with  whom  a  trade  dispute  arises." 
In  its  discussion  of  this  issue  the  Court  said : 
"They  (defendants)  say  that  there  were  three  trade 
disputes  in  existence,  namely:  (1)  between  the  plain- 
tiff and  the  defendants;  (2)  between  the  plaintiff 
and  the  four  unions;  and  (3)  between  the  A.  S.  E. 
and  the  four  unions;  and  that  the  acts  complained  of 
were  done  by  the  defendants  in  contemplation  or  fur- 
therance of  these  disputes,  or  some  or  one  of  them, 
and  are  therefore  not  actionable  under  and  by  virtue 
of  s.  3.  The  plaintiff  says  that  no  trade  dispute  within 
the  meaning  of  the  Act  existed  at  all,  and,  alternatively, 
that,  coercion  being  established,  s.  3.  does  not  apply. 
These  questions,  especially  in  the  troublous  times 
through  which  we  are  passing,  are  of  considerable  im- 
portance, and  the  true  construction  and  delimitation 
of  ss.  3  and  5  require  careful  and  accurate  determina- 
tion. Prior  to  the  passing  of  the  Act  a  'trade  dispute' 
had  reference  to  a  dispute  between  employers  and 
workmen.  The  Act,  for  the  first  time,  introduced  and 
embraced  within  the  definition  disputes  between  work- 
men and  workmen.  But  to  be  a  trade  dispute  within 
the  Act,  the  dispute  must  be  'connected  with  the  em- 
ployment, or  non-employment,  or  the  terms  of  em- 
ployment, or  with  'conditions  of  labour,'  of  some 
'workmen'  means  'all  persons  employed  in  trade  or 
industry,  whether  or  not  in  the  employment  of  the 
employer.'  We  are  not  concerned  in  the  present  case 
with  disputes  between  employer  and  workmen,  be- 
cause none  existed,  nor  are  we  concerned  with  dis- 
putes between  workmen  and  workmen  connected  with 
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terms  of  employment  or  conditions  of  labour,  because 
none  arose." 

Having  decided  that  no  trade  dispute  existed  within 
the  act,  the  Court  considered  that  even  if  there  were  a 
trade  dispute  that  the  method  employed  by  the  de- 
fendants to  coerce  the  plaintiff  was  unlawful,  and  for- 
feited their  right  of  protection  under  the  act. 

This  act  is  the  British  equivalent  of  the  so-called 
Model  Anti-Injunction  Bill  which  the  American  Fed- 
eration of  Labor  has  been  attempting  to  force  upon  the 
American  people  and  the  independent  workmen  for 
over  fifteen  years.  It  passed  in  Massachusetts  in  1914 
and  was  declared  unconstitutional  in  the  famous  case 
of  Bogni  vs.  Perotti.    Under  the  British  constitution 


where  the  acts  of  the  legislature  are  supreme  the  only 
offset  against  the  despotic  and  abusive  measures  like 
the  Trade  Disputes  Act  is  a  process  of  attrition  against 
the  application  of  the  act  conducted  through  the  courts, 
in  which  its  application  to  particular  cases  reveals  the 
barbarity  and  hardships  which  the  act  is  intended  to 
inflict,  but  which  the  conscience  of  no  chancellor  will 
permit,  where  there  is  any  possible  resource  of  reason 
by  which  he  can  avoid  it.  How  much  finer  is  our 
system  of  constitutional  guarantees  and  judicial  inter- 
pretation of  constitutional  authority  is  revealed  by  just 
such  a  case  as  this,  and  yet  the  organized  labor,  boast- 
ing the  cause  of  the  man  of  small  means,  would  toss 
this  all  aside  and  supplant  the  American  Bill  of  Rights 
with  a  wisdom  of  its  own  expedience. 


A  Bill  to  Punish  Conspiracy  Against  the  Government  of  the  United  States 

Mr.  McKeller  of  Tennessee  Introduced  the  Following  Bill  (S.  3297)  in 

the  Senate  on  October  24. 


"Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled,  That  every  citizen  of  the  United 
States  who  directly  or  indirectly  commences  or  carries 
on  any  verbal,  written,  or  printed  intercourse  or  corre- 
spondence with  any  other  person  or  persons,  whether 
citizens  or  aliens,  with  the  intent,  either  peaceably  or 
by  violence,  to  overthrow  the  Government  of  the 
United  States,  or  to  disintegrate  or  in  any  other  man- 
ner set  aside  or  do  away  with  the  Government  of  the 
United  States,  or  to  do  away  with  all  government; 
or  who  becomes  a  member  of  any  organization,  asso- 
ciation, or  society,  foreign  or  domestic,  having  any 
such  purpose ;  or  who  directly  or  indirectly,  publicly  or 
privately,  associates  himself  or  herself  with  any  other 
person  or  persons  having  any  such  purpose;  or  who, 
having  such  intent  or  purpose,  congregates,  or  who 
has  or  permits  to  be  congregated,  for  him  or  her, 
any  meeting  of  other  persons  the  purpose  of  which  is 
to  secure  the  co-operation  of  such  persons  in  an  at- 
tempt, either  peaceably  or  by  violence,  to  overthrow, 
disintegrate,  or  in  any  manner  do  away  with  or  set 
aside  the  Government  of  the  United  States,  or  all 
government  generally,  including  that  of  the  United 
States,  shall  be  deemed  and  held  as  adhering  to  the 
enemies  of  the  United  States,  giving  them  aid  and 
comfort ;  and,  upon  conviction,  shall  be  fined  not  less 
than  $5,000  for  each  offense  and  imprisoned  not  less 
than  one  nor  more  than  ten  yearrs,  or  may,  in  lieu  of 


such  fine  and  imprisonment,  in  the  discretion  of  the 
judge,  be  deported  permanently  to  any  island  in  the 
Philippine  Archipelago  belonging  to  the  United  States 
which  may  be  set  aside  by  the  Government  of  the 
United  States  for  the  purpose  of  confining  those  who 
are  convicted  of  adhering  to  the  enemies  of  the  United 
States  and  giving  them  aid  and  comfort/' 


The  Bill  against  the  Closed  Shop  introduced  in  the 
Legislature  of  Alabama  and  reviewed  in  the  Sep- 
tember issue  of  LAW  AND  LABOR  passed  both 
houses  of  the  Legislature  and  died  on  the  desk  of  the 
Governor. 


The  House  has  passed  a  bill  (H.  R.  10137)  classi- 
fying employees  of  the  Fire  Department  of  the  Dis- 
trict of  Columbia  which  prohibits  any  member  of  the 
department  from  becoming  "a  member  of  any  organi- 
zation, or  of  an  ogranization  aflfiliated  with  another 
organization,  which  holds,  claims  or  exercises  the 
right  to  demand  any  of  its  membership  obedience  to 
an  order  to  strike  or  cease  work  for  any  cause"  upon 
penalty  of  discharge.  The  bill  is  now  before  the 
Senate. 


The  Supreme  Court  of  the  United  States  denied  aa 
application  for  a  Writ  of  Certiorari  to  bring  before  it 
for  review  the  decision  of  the  Circuit  Court  of  Ap- 
peals in  the. case  of  Lamar  et  als  vs.  United  States 
reviewed  in  the  July  issue  of  LAW  AND  LABOR 
at  page  5. 
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DISCUSSION    OF    INDUSTRIAL    RELATIONS 

Amid  ihfi  rapidly  shifting  scenes  of  industrial  and  social  life  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  be  best  served  by  placing  before  men  of 
industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  cusociation  in- 
tends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Savings,  Investment,  and  Bonus  Plans  of  the  General  Motors 
Corporation,  of  Detroit,  Michigan 


For  the  purpose  of  encouraging  its  employees  to 
save  and  to  afford  them  an  opportunity  to  become 
stockholders  this  corporation  has  adopted  a  policy 
of  duplicating  "dollar  for  dollar"  the  savings  of 
its  employees  each  year,  with  a  yearly  maximum 
saving  of  $300  for  any  individual  employee.  The 
men's  contributions  form  the  Savings  Fund,  and  the 
company's  contributions  are  kept  separately  in  a  so- 
called  Investment  Fund.  The  total  amount  of  sav- 
ings, together  with  the  company's  contributions,  may 
be  withdrawn  by  the  employee  at  the  end  of  five 
years'  continuous  employment,  either  in  cash  or  stock, 
with  interest  at  six  per  cent.  Participation  in  the 
plan  is  entirely  voluntary  on  the  part  of  the  em- 
ployee. 

The  company  has  also  adopted  what  it  terms  a 
"Bonus  Plan"  with  a  view  to  rewarding  employees 
who  have  contributed  to  its  success  by  inventions, 
ability,  industry,  loyalty  or  exceptional  service.  At 
the  end  of  each  year  it  sets  aside  a  percentage  of  its 
profits,  which  is  credited  to  the  accounts  of  the  indi- 
vidual employees  in  accordance  with  allotments  made 
by  the  Finance  Committee  of  the  company  and  in- 
vested in  the  stock  of  the  concern.  At  the  expira- 
tion of  five  years'  continuous  service  the  stock  be- 
comes the  personal  property  of  the  employee. 

Outlines  of  the  plans  are  set  forth  below: 

Savings  and  Investment  Fund. 

Eligibility:  Participants  must  be  at  least  three 
months  in  the  service  of  the  company,  but  an  em- 
ployee who  has  qualified  may  make  up  his  payments 
for  his  first  three  months. 

Classificatioa:  The  Savings  Fund  is  divided  into 
classes,  which  are  designated  "Class  of  1919,"  "Class 
of  1920,"  etc.,  and  the  Investment  Fund  is  divided 
into  parallel  classes  with  the  same  designations.  Each 
class  matures  five  years  from  the  date  of  its  forma- 
tion. 

The  Savings  Fund  contains  the  moneys  paid  in  by 
the  employees.  The  Investment  Fund  contains  the 
moneys  paid  in  by  the  company. 


Savings  Fund:  Each  participating  employee  may 
deposit  in  the  Savings  Fund  $5  a  month,  or  multiple 
thereof,  or  not  to  exceed  10%  of  his  wage  or  salary, 
the  total  of  which  must  not  exceed  $300  per  annum. 
An  employee  may  join  the  new  class  wich  is  formed 
each  successive  year. 

Investment  Fimd:  Within  five  years  after  the  for- 
mation of  each  class  in  the  Savings  Fund  the  com- 
pany deposits  in  the  Investment  Fund  an  amount 
equal  to  the  total  net  payments  made  by  the  employees 
into  the  Savings  Fund. 

Deposits  by  the  Company :  The  amounts  paid  into 
each  respective  class  of  the  Investment  Fund  by  the 
corporation  are  credited  over  a  period  of  five  years  to 
the  individual  employees  participating  in  the  corre- 
sponding classes  in  the  Savings  Fund ;  that  is,  1/5  of 
the  amount  deposited  by  the  company  is  credited  one 
year  after  the  date  of  the  respective  payments  into 
the  Savings  Fund;  1/5  is  credited  two  years  after 
the  date  of  the  respective  payments,  and  so  on  for 
five  years  until  the  plass  matures,  when  the  employee 
is  entitled: 

(a)  To  withdraw,  in  cash,  the  total  amount  to  his 

his  credit  in  the  Savings  Fund; 

(b)  Either  to  withdraw,  in  cash,  the  total  amount 
to  his  credit  in  the  Investment  Fund,  or  to 
receive  his  proportion  of  all  securities  and 
cash  then  in  the  Investment  Fund  of  that 
class  including  all  forfeitures  made  by  em- 
ployees in  that  class  during  the  five-year 
period.  Each  employee's  proportion  in  dis- 
tribution is  the  ratio  that  his  total  credit 
in  the  class  bears  to  the  total  credit  of  all 
employees  in  the  class  at  maturity  thereof. 
In  case  of  fractional  shares  adjustments  are 
made  in  cash,  valuing  stock  at  current  mar- 
ket prices. 

The  corporation  purposes  to  invest  and  re-invest  the 
Investment  Fund  in  its  common  stock,  but  other  se- 
curities may  be  purchased  at  the  discretion  of  the 
Board  of  Directors.  Statements  of  account  are  ren- 
dered periodically  to  employees  showing  the  condi- 
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tion  of  their  accounts  in  the  Savings  and  Investment 
Funds. 

Upon  fifteen  days'  written  notice  an  employee  may 
withdraw  all  or  any  part  of  the  amount  of  his  credit 
in  both  the  Savings  and  Investment  Funds,  and  the 
amount  so  withdrawn  is  deducted  from  his  most  re- 
cent payments  into  the  Savings  Fund,  and  from  the 
credits  in  the  Investment  Fund  corresponding  thereto, 
if  any.  By  so  doing  he  forfeits  the  payments  made  by 
the  corporation  into  the  Investment  Fund  correspond- 
ing to  the  payment  withdrawn  by  him  from  the  Sav- 
ings Fund,  except  to  the  extent  that  such  payments 
have  been  credited  to  him  in  the  Investment  Fund. 
Such  forfeitures  remain  in  the  Investment  Fund  and 
are  distributed  among  the  employees  at  the  maturity 
of  the  class. 

Interest:  Interest  at  the  rate  of  6%  per  annum  is 
paid  by  the  company  upon  all  amounts  paid  into  the 
Savings  and  Investment  Funds  and  is  credited  on 
June  30th  and  December  30th  of  each  year. 

An  employee  may  leave  with  the  corporation  all  or 
any  portion  of  the  amount  of  cash  he  is  entitled  to 
upon  the  maturity  of  each  class,  and  is  credited  with 
interest  thereon  at  the  rate  of  6%  per  annum. 

Life  Insurance:  Upon  the  death  of  an  employee 
his  estate  is  entitled  to  receive  in  cash  the  full  amount 
standing  to  his  credit  in  the  Savings  Fund  plus  a  like 
amount  from  the  Investment  Fund. 

If  an  employee  quits  or  is  dismissed,  he  receives 
in  cash  an  amount  equal  to  the  same  amount  as  said 
employee  would  receive  if  electing  to  withdraw  his 
savings  at  that  time. 

The  corporation  reserves  the  right  to  reinstate  at 
its  discretion  any  employee  who  has  lost  his  member- 
ship. 

While  the  corporation  intends  to  continue  the  plan 
from  year  to  year,  it  reserves  the  right  to  modify 
or  entirely  repeal  it  with  the  understanding  that  such 
changes  do  not  affect  the  rights  of  employees  here- 
under with  regard  to  payments  already  made. 

Bonus  Fund. 

Contributions  by  the  Corporation:  An  amount 
equal  to  10%  of  the  net  earnings  of  the  corporation 
after  deducting  6%  on  the  capital  employed  is  de- 
posited in  this  fund  by  the  company,  to  be  invested 
in  its  stock  for  distribution  as  bonuses. 

On  December  31st  of  each  year  a  list  of  the  em- 
ployees selected  to  participate  in  distributions  from 
this  fund  is  classified  and  posted  as  follows: 

(a)  Senior  Bonus  List:  Persons  on  this  list  are 
selected  from  salaried  employees  receiving 
$2,400  and  upwards  per  year,  and  separated 


into  five  divisions  according  to  merit.  Em- 
ployees in  the  higher  divisions  receive  higher 
percentages  than  those  in  the  lower. 

(b)  Junior  Bonus  List:  To  be  selected  from  ail 
employees  receiving  less  than  $2,400  per  year. 
Except  with  the  approval  of  the  President 
BO  employee  is  placed  on  this  list  unless  he 
has  been  employed  one  year. 

(c)  Royalty  Bemuses:  Additional  bonuses  un- 
der this  designation  are  payable  in  stock  of 
the  corporation  and  may  be  awarded  to  em- 
ployees for  inventions,  suggestions,  ideas  or 
improvements  of  special  value  to  the  cor- 
poration. Each  case  is  decided  on  its  merits 
and  rewards  made  regardless  of  earnings  of 
the  corporation  or  length  of  service  of  the 
employee. 

Within  sixty  days  of  the  completion  of  the  lists  of 
employees  to  participate,  the  Finance  Committee  de- 
termines the  amount  of  the  Bonus  Fund  to  be  dis- 
tributed. This  amount  for  any  one  year  does  not 
exceed  the  amount  paid  out  as  dividends  during  that 
year.  Undistributed  balances  in  the  Bonus  Fund  are 
carried  forward  from  year  to  year.  The  Finance 
Committee  appoints  a  Bonus  Custodian,  who  has 
charge  of  all  matters  relating  thereto. 

The  decision  of  the  Finance  Committee  as  to  the 
amount  of  the  corporation's  earnings  to  be  credited 
to  the  Bonus  Fund,  the  amount  of  the  Bonus  Fund  to 
be  distributed  each  year,  the  amount  of  any  award 
and  the  conditions  thereof,  whether  made  by  the  Fi- 
nance Committee  or  otherwise,  and  the  amount  of 
stock  deliverable  thereunder  is  conclusive  upon  all 
parties. 

Stock  certificates  for  the  number  of  shares  allotted 
lo  each  beneficiary  are  issued  in  his  name  and  deliv- 
ered to  the  Bonus  Custodian,  who  holds  the  stock  for 
the  beneficiary  for  five  years.  The  Bonus  Custodian 
obtains  from  the  beneficiary  an  irrevocable  power  of 
attorney,  to  be  used  to  re-transfer  the  stock  i(  the 
beneficiary  should  quit  or  be  dismissed. 

The  Bonus  Custodian  opens  an  account  with  each 
beneficiary,  charging  him  with  the  par  value  of  the 
stock  awarded  and  crediting  him  as  of  the  last  day 
of  each  month,  beginning  with  January  of  the  year 
in  which  the  award  is  made,  with  1-60  of  its  par  value. 
When  the  credits  so  made  against  each  award  equal 
the  debits  (which  requires  five  years),  the  Bonus  Cus- 
todian delivers  the  stock  to  the  beneficiary  free  from 
all  restrictions. 

If  a  beneficiary  quits  or  is  dismissed,  the  debit 
balance  of  his  account  reverts  to  the  corporation,  and 
a  certificate  covering  the  amount  represented  by  his 
total  credits  is  delivered  to  him  free  from  all  restric- 
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tions.  Fractional  shares  of  stock  are  purchased  by 
the  ccMrporation  at  par  in  cash. 

Should  a  beneficiary  leave  the  service  of  the  cor- 
poration through  no  fault  of  his  own,  the  Executive 
Committee  may  continue  him  as  a  beneficiary. 

Upon  the  death  of  the  beneficiary  the  certificates 
representing  the  total  bonuses  awarded  him  are  de- 
livered to  his  estate  free  from  all  restrictions. 

Subject  to  the  rights  of  the  Bonus  Custodian  to  re> 


tain  possession  of  the  stock  certificate  for  the  period 
of  five  years,  the  employee  who  has  been  awarded 
the  stock  has  the  right  to  vote  it  and  receive  divi- 
dends thereon,  but  cannot  sell,  assign,  or  pledge  his 
interest  until  the  expiration  of  the  five-year  period. 
While  the  corporation  purposes  to  grant  awards 
annually,  it  reserves  the  right  to  modify  or  repeal  the 
plan  at  any  time,  but  no  change  will  operate  to  annul 
a  bonus  already  granted. 


Plan  of  The  Square  D  Company,  of  Detroit,  Michigan,  for  Bonuses  and 
Premiums  to  Employees,  and  Profit-Sharing  to  Executives 

and  Department  Heads 


This  Company  is  engaged  in  the  manufacture  of  the 
"Square  D''  enclosed  switch.  About  three  years  ago 
it  established  a  bonus  plan  to  apply  to  all  operations 
in  its  factory  which  were  performed  with  any  fre- 
quency, and  for  which  standard  times  could  fairly  be 
established.  The  plan  adopted  is  a  modification  of 
the  Gantt  Bonus  System,  and  while  its  details  arc 
adjusted  to  meet  the  needs  of  this  particular  estab- 
lishment, the  basic  principles  of  the  system  may  well 
be  considered  in  connection  with  the  inauguration  of 
such'  plans  in  other  factories,  where  jobs  may  be 
standardized.  The  bonus  system  was  established  first, 
and  about  three  weeks  later  the  premium  plan  was 
added  to  it.  Both  of  the  plans  proved  so  satisfactory 
as  an  incentive  to  more  and  better  work  that  about 
two  years  ago  the  Company  inaugurated  a  profit- 
sharing  system  for  the  benefit  of  the  members  of  its 
supervisory  force.  The  Company  regards  the  entire 
system  as  successful  and  intends  to  continue  it  in- 
definitely. Briefly,  the  system  partakes  of  three  fea- 
tures: (1)  bonuses  based  on  work  performed  each 
day;  (2)  premiums  paid  on  work  performed  prac- 
tically every  week;  and  (3)  profit-sharing  for  de- 
partmental heads  and  executive  employees. 

Wages  for  all  productive  labor  are  on  a  time  basis. 
Reasonable  standards  for  the  performance  of  a  given 
amount  of  work  have  been  fixed  through  careful  and 
fair  time-studies,  and  all  operatives  who  complete 
such  operation  within  the  prescribed  standard  time 
or  less,  are  credited  with  a  daily  bonus,  or  a  weekly 
premium,  or  both.  The  Company  states  that  once  a 
standard  time  has  been  set  and  put  into  effect  it  is 
never  changed. 

1  he  quality  of  a  man's  work  is  kept  up  to  standard 
through  adequate  inspection,  and  deductions  are  made 
for  imperfect  work. 

Bonus: 
All  operatives  who  complete  any  allotted  task  for 
a  day,  or  less,  within  the  standard  time,  are  credited 


that  day  with  a  flat  bonus  equal  to  2SJo  of  the  wage 
for  the  standard  time. 

For  example :  If  an  employee  earning  50  cents  an 
hour  is  assigned  to  a  task,  the  standard  time  of  which 
is  eight  hours,  and  finishes  the  task  in  eight  hours 
or  less,  he  earns  a  bonus  of  2S%  of  the  wage  allowed 
for  the  completion  of  the  task,  which  amounts  to  $1.00, 
making  his  wage  and  bonus  for  the  day  total  $5.00. 
For  the  purpose  of  paying  the  bonus  it  is  immaterial 
how  much  the  standard  time  may  be  cut,  but  the 
extent  of  the  saving  counts  in  the  payment  of  weekly 
premiums  hereinafter  described. 
Premiums: 

Premiums  are  in  addition  to  bemuses  and  instead 
of  being  based  on  a  day's  work  are  based  on  four 
monthly  periods,  making  each  period  substantially  one 
week. 

For  illustration:  An  operative  completing  a  given 
amount  of  work  during  a  premium  period  in  less  than 
the  standard  time  set  for  it  receives  half  of  the  fixed 
wage  for  the  amount  of  time  saved;  that  is,  if  he 
performs  in  40  hours  the  various  standardized  tasks 
assigned  to  him  for  48  hours,  thereby  saving  8  hours, 
and  the  rate  of  wage  per  hour  is  50  cents,  the  saving 
for  the  period  would  be  $4,  of  which  he  would  receive 
half. 

In  figuring  the  premium,  jobs  on  which  bonus  is  not 
earned  are  included  as  well  as  those  on  which  bonus 
is  earned. 

The  virtue  of  these  premium  payments  in  addi- 
tion to  the  bonus  payents  is  to  furnish  an  additional 
incentive  where  the  bonus  incentive  stops.  This  in- 
centive operates  in  two  events : 

(a)  Where  an  employee  has  made  bonus  on  a  par- 
ticular assignment,  the  premium  encourages  him  to 
save  additional  time  in  order  to  gain  as  large  a  time 
credit  as  possible  for  his  premium; 

(b)  On  the  other  hand,  where  the  employee  feels 
he  cannot  finish  a  task  within  the  standard  bonus 
time  in  any  day,  and  cannot  therefore  make  bonus, 
the  premium  still  encourages  him  to  complete  the  job 
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as  soon  as  he  can  for  the  benefit  of  his  premium  ac- 
count. 

Profit-Sharing  for  Supervisory  Force. 

The  bonus  and  premium  systems  worked  out  so 
successfully  that  the  company  decided  to  adopt  a  plan 
to  encourage  and  reward  the  foremen  of  its  several 
departments,  but  its  bonus  and  premium  systems  be- 
ing based  upon  specifically  stipulated  or  standardized 
tasks  with  a  time  element,  they  could  not  be  applied 
with  success  to  the  average  department  head,  little 
of  whose  work  is  duplicative  or  can  be  anticipated 
any  length  of  time  in  advance. 

Many  plans  were  investigated  by  the  company, 
most  of  which  were  based  on  departmental  output, 
economies,  or  both.  The  company  felt  that  any  plan 
which  created  jealousies,  caused  lack  of  co-operation 
between  departments,  or  had  a  tendency  to  make  fort- 
men  unwilling  to  sacrifice  their  departments  if  neces- 
sary for  the  good  of  the  whole,  could  not  be  given 
consideration. 

Special  rewards  to  foremen  based  on  output  did  not 
tend  to  promote  the  interests  of  the  plant  as  a  whole, 
as  production  in  different  departments  could  not  be 
co-ordinated  under  such  a  system.  Such  plans  were 
not  fair  to  some  department  heads,  for  their  output 
might  be  curtailed  by  conditions  in  other  departments 
beyond  their  control,  and  ill-feeling  arise  as  the  nat- 
ural result.  The  company,  therefore,  discarded  as  be- 
ing fundamentally  incorrect  in  theory  all  plans  based 
upon  placing  the  good  of  the  department  above  the 
good  of  the  entire  plant.  The  company  found  that  to 
get  the  results  it  desired  it  would  be  necessary  to 
inculcate  in  the  department  heads  the  point  of  view 
of  the  stockholder;  that  is,  high  production  at  low 
cost  through  the  co-ordination  of  the  work  of  the  vari- 
ous departments  and  eflficient  operation  of  the  plant 
as  a  whole. 

The  company  was  not  in  a  position  to  give  its  stock 
to  its  employees,  and  as  the  alternative  of  selling  it  to 
the  various  department  heads  would  not  distribute  it 
in  the  proportion  it  was  thought  would  bring  the  best 
results,  it  was  decided  to  organize  a  profit-sharing 
association.  An  association  was  formed  with  a  fic- 
titious capital  stock  of  $100,000,  with  shares  at  $100 
each,  and  the  company  agreed  to  set  aside  a  percent- 
age of  its  gross  manufacturing  profits  for  dividends  on 
this  fictitious  stock.  Manufacturing  profits,  upon 
which  the  dividend  was  based,  included  all  gross  prof- 
its which  were  directly  afifected  by  the  capability,  effi- 
ciency, and  interest  of  the  men  selected  to  participate 
in  the  profit-sharing  association. 


The  dividend  rate  per  share,  however,  was  not  set 
to  bear  a  fixed  relation  to  manufacturing  profits.  Like 
bonus  systems  on  productive  labor,  a  task  was  set  as 
an  increase  of  manufacturing  profits  over  the  preced- 
ing year,  so  that  at  a  given  point,  the  maximum  divi- 
dend would  be  reached  with  respect  to  increase  in 
manufacturing  profit.  At  this  point,  each  share  of 
stock  in  the  Profit-Sharing  Association  would  pay 
seven  dollars  and  eighty-five  cents,  and  beyond  this 
point,  the  dividends  would  still  increase  but  at  a  re- 
duced rate.  Below  this  point,  the  dividend  rate  de- 
creased rapidly  to  fifty  cents  per  share  if  the  manu- 
facturing profits  of  the  preceding  year  were  only 
equalled. 

The  stock  was  allotted  arbitrarily  by  a  committee 
composed  of  the  General  Manager  and  Factory  Man- 
ager, not  on  the  basis  of  salary,  but  according  to  the 
participants'  ability  to  increase  profits,  the  scope  of 
the  opportunity  in  this  direction  his  position  gave  him, 
his  willingness  to  co-operate  with  others,  and  the  efiPect 
upon  him  personally  of  such  an  incentive.  While  this 
plan  of  distribution  had  the  drawbacks  of  an  arbi- 
trary scheme  it  was  felt  to  be  the  fairest  method  that 
could  be  adopted.  The  stock  certificates  issued  were 
good  for  the  current  year  only  and  carried  no  rights 
except  participation  in  the  dividend.  Employees 
leaving  the  company  for  any  reason  before  the  date 
of  the  payment  of  the  dividend  forfeited  their  stock 
and  accrued  dividends. 

The  scheme  was  successful  from  the  beginning.  The 
Profit-Sharing  Association  meets  every  week  at  which 
all  available  figures  are  given  relative  to  the  com- 
pany's business.  Ideas  in  regard  to  effecting  economies 
are  exchanged  and  propositions  -for  increasing  produc- 
tion and  obtaining  greater  co-operation  are  considered. 
Monthly  budgets  are  set  on  expenses  in  each  depart- 
ment, and  curves  are  supplied  to  each  department 
head  showing  his  expenses  in  comparison  with  the 
amount  allotted,  together  with  analyses  of  all  ex- 
penses. 

Frequent  reports  on  the  condition  of  the  profit-shar- 
ing fund  are  vital  in  cases  like  this  where  the  distri- 
bution of  the  fund  is  deferred  until  the  end  of  the 
year  as  the  average  worker  will  lose  interest  in  a  de- 
ferred-payment plan.  The  reports  show  their  cumu- 
lative gains,  and  self  interest  impells  the  department 
heads  to  strive  for  greater  all  round  efficiency,  the 
elimination  of  waste,  etc. 

The  company's  experience  has  been  that  the  scheme 
has  furnished  a  great  incentive  to  constant  and  consci- 
entious effort.  It  brought  home  to  the  factory  execu- 
tives as  nothing  else  could  the  basic  elements  entering 
into  the  success  of  any  business  and  gave  them  the 
feeling  that  they  were  an  integral  part  of  the  concern. 
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Massachusetts'   Victory 
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'The  heart  of  the  people  has  proven  again 
sound  and  true.  No  misrepresent?»tion  has  blind- 
ed them,  no  sophistry  has  turned  them.  They 
have  listened  to  the  truth  and  followed  it.  They 
have  again  disappointed  those  who  distrusted  them. 
They  have  turned  away  from  those  who  sought  to 
play  upon  their  selfishness.  They  have  justified 
those  who  trusted  them.  They  have  justified 
America. 

"Three  words  tell  the  result.  Massachusetts 
is  American.  The  election  will  be  a  welcome  demon- 
stration to  the  nation  and  to  people  everywhere  who 
believe  that  liberty  can  only  be  secured  by  obe- 
dience to  law." 

From  Governor  Coolidge'^s  message — 

to  the  People  on  Election  Night, 
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The  Coal  Strike  Injunctioii 


United  States  v.  Frank  J.  Hayes,  et  al.,  Dist.  Ct.  of 
of  the  U.  S.,  Dist.  of  Indiana. 

This  is  the  action  commenced  on  October  31st  by 
the  United  States  against  eighty-four  officers  and 
agents  of  the  United  Mine  Workers  of  America  for 
the  purpose  of  putting  a  stop  to  their  activities  in 
furtherance  of  the  coal  strike  in  the  bituminous  fields, 
which  they  had  called  for  midnight,  October  31st. 

The  Government's  bill  after  setting  forth  the  im- 
portance of  bituminous  coal  to  the  life  of  the  nation 
states  that  there  are  approximately  615,000  miners  in 
the  production  of  soft  coal,  of  whom  ovier  400,000  are 
unionized. 

The  bill  sets  forth  an  Act  of  Congress  of  August 
10,  1917,  (Lever  Act)  of  which  it  quotes  the  following 
paragraphs : 

"That  by  reason  of  the  existence  of  a  state  of  war, 
it  is  essential  to  the  national  security  and  defense, 
for  the  successful  prosecution  of  the  war,  and  for  the 
support  and  maintenance  of  the  Army  and  Navy,  to 
assure  an  adequate  supply  and  equitable  distribution, 
and  to  facilitate  the  movement,  of  foods,  feeds,  fuel 
including  fuel  oil  and  natural  gas,  and  fertilizer  and 
fertilizer  ingredients,  tools,  utensils,  implements,  ma- 
chinery, and  equipment  required  for  the  actual  pro- 
duction of  foods,  feed  and  fuel,  hereafter  in  this  Act 
called  necessaries  .   .   . ." 

"Sec.  4.  That  it  is  hereby  made  unlawful  for  any 
person  to  conspire,  combine,  agree,  or  arrange  with 
any  other  person  (a)  to  limit  the  facilities  for  trans- 
porting, producing,  harvesting,  manufacturing,  sup- 
plying, storing,  or  dealing  in  any  necessaries;  (b)  to 
restrict  the  supply  of  any  necessaries ;  (c)  to  restrict 
distribution  of  any  necessaries;"  etc. 

"Sec.  24.  That  the  provisions  of  this  act  shall  cease 
to  be  in  effect  when  the  existing  state  of  war  between 
the  United  States  and  Germany  shall  have  terminated, 
and  the  fact  and  date  of  such  termination  shall  be  as- 
certained and  proclaimed  by  the  President." 

It  narrates  the  creation  of  the  United  States  Fuel 
Administration  with  whese  official  approval  and  sanc- 
tion the  so-called  Washington  Wage  Agreement  of 
October  6,  1917,  was  entered  into  between  the  opera- 
tors and  the  union  providing  for  "An  advance  of  10 
cents  per  ton  to  miners,  and  for  advances  ranging  from 
75  cents  to  $1.40  per  day  to  laborers,  and  fcr  Ln  ad- 
vance of  15  per  cent  for  yardage  and  dead  work,  re- 
sulting in  an  increase  to  miners  of  50  per  cent  and 
to  the  best  paid  laborers  of  78  per  cent  over  the 
wages  of  April  1,  1914.  The  said  agreement  also 
provided  for  the  establishment  of  automatic  penalties 
to  be  imposed  upon  miners  for  working  less  than 


eight  hours  per  day  as  stipulated  in  the  then  existing 
wage  agreements,  in  order  to  avoid  a  shortage  of 
coal — it  being  considered  that  no  such  shortage  would 
develop  if  the  miners  then  at  work  would  work  for 
eight  hours  per  day  during  five  days  of  the  week.  The 
said  agreement  also  contained  the  following  provision : 
'Subject  to  the  next  biennial  Convention  of  the 
United  Mine  Workers  of  America,  the  mine  workers' 
representatives  agree  that  the  present  contract  be  ex- 
tended during  the  continuance  of  war,  and  not  to 
exceed  two  years  from  April  1,  1918.'"  This  agree- 
ment was  ratified  by  the  Third  Biennial  Convention 
of  the  United  Mine  Workers  in  Indianapolis  in  Jan- 
uary, 1918. 

The  bill  then  alleges  that  at  the  Fourth  Biennial 
Convention  of  the  United  Mine  Workers  held  at 
Cleveland,  Ohio,  September  9th-23rd,  this  year,  John 
L.  Lewis,  Vice  President  and  Acting  President,  "Read 
a  report  in  which  he  recommended  that  this  Conven- 
tion <ake  action  declaring  the  Washington  Wage 
Agreement  officially  terminated  at  a  date  not  later 
than  November  1st ;  that  the  automatic  penalty  clause 
of  the  Washington  Wage  Agreement  be  eliminated 
in  the  next  contract ;  and  that  if  a  basic  agreement  for 
the  Central  Competitive  Field  should  not  be  negotiated 
by  November  1st  there  should  be  a  complete  cessation 
of  mining  operations  by  all  the  members  of  the  United 
Mine  Workers  of  America."  On  September  22nd  the 
Scale  Committee  of  the  Convention  reported,  recom- 
mending, "That  the  Convention  demand  a  sixty  per 
cent  increase  applicable  to  all  classifications  of  day 
labor  and  to  all  tonnage,  yardage,  and  deadwork  rates 
throughout  the  Central  Competitive  Field;  that  all 
new  wage  agreements  replacing  existing  agreement 
should  be  based  on  a  six-hour  work  day,  from  bank 
to  bank,  five  days  per  week ;  the  abolition  of  all  auto- 
matic penalty  clauses;  that  all  contracts  in  the  bitu- 
minous field  should  be  declared  to  expire  on  Novem- 
ber 1,  1919;  that  no  agreement  for  Central  Competi- 
tive Field  should  be  concluded  until  the  Convention 
should  have  been  reconvened  at  Indianapolis,  Indiana, 
on  a  date  to  be  designated  by  the  resident  international 
officers  and  until  it  should  have  ratified  such  contract ; 
and  that — 

"In  the  event  a  satisfactory  wage  agreement  is  not 
secured  for  the  Central  Competitive  Field  before  No- 
vember 1,  1919,  to  replace  the  one  now  in  effect,  that 
the  international  officials  be  authorized  to  and  are 
hereby  instructed  to  call  a  general  strike  of  all  bitu- 
minous miners  and  mine  workers  throughout  the 
United  States,  the  same  to  become  effective  November 
1.  1919."  Digitized  by  LnOOglC 
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The  Convention  adopted  this  report  and  gave  full 
power  to  the  national  officers  to  conduct  the  strike. 

On  September  25th  representatives  from  this  Con- 
vention of  the  United  Mine  Workers  and  the  operators 
met  in  joint  conference  in  Buffalo.  After  prolonged 
discussion  without  result  a  Sub-Committee  represent- 
ing both  miners  and  operators  met  in  Philadelphia, 
October  9th. 

The  bill  then  alleges  that  on  October  15th  or  16th 
in  furtherance  of  a  conspiracy  in  violation  of  the  Act 
of  August  10,  1917,  the  defendants,  John  L.  Lewis 
and  William  Green,  issued  strike  orders  to  the  various 
local  unions  to  cease  work  in  the  bituminous  mines 
at  midnight,  Friday,  October  31st,  and  that  since  that 
time  they  have  issued  further  orders  with  a  view  to 
the  fulfillment  of  their  orders  to  cease  work. 

The  bill  states  that  on  October  15th  the  Secretary 
of  Labor  called  a  conference  between  the  defendants 
and  the  operators  of  bituminous  mines  in  the  Central 
Competitive  Field  during  which  the  President  pro- 
posed that  the  mine  workers'  demands  be  submitted 
to  arbitration.  The  operators  consented  but  the  miners 
refused  arbitration. 

The  bill  further  sets  forth  the  appeal  of  the  Presi- 
August  29,  1916,  and  the  Presidential  Proclamation  of 
December  26,  1917,  under  which  the  Government  took 
possession  and  assumed  control  of  the  railroads  of 
the  nation.  It  then  sets  forth  the  clause  providing 
that  just  compensation  be  paid  the  owners  of  the 
railroads  during  their  operation  by  the  Government 
and  the  contracts  entered  into  by  the  Director  Gen- 
eral of  Railroads  pursuant  to  this  Act  of  Congress. 

The  bill  states  that  the  railroads  require  387,000 
tons  of  bituminous  coal  per  day  for  their  operation, 
and  that  the  Director  General  of  Railroads  has  made 
approximately  1,237  contracts  with  operators  of  bitu- 
minous mines  providing  for  the  supply  of  this  coal. 
Approximately  sixty  per  cent  of  such  contracts  are 
effective  by  their  terms  until  March  31,  1920,  and  the 
remainder  until  later  dates. 

The  bill  further  sets  up  the  Act  of  Congress  of 
dent  to  the  mine  workers  on  October  25th  which  was 
considered  by  their  officers  assembled  at  Indianapolis 
on  October  29th  and  their  refusal  to  respond  to  that 
appeal. 

The  Government  then  prays  that  an  injunction  issue 
restraining  the  defendants  from  issuing  further  orders 
or  giving  any  further  aid  by  way  of  exhortation  or 
advice  or  by  strike  benefits  to  the  strikers,  and  that 
after  notice  and  hearing  that  an  order  issue  compelling 
the  defendants  to  withdraw  their  strike  order.  A 
temporary  restraining  order  was  signed  by  the  Court, 
Albert  B.  Anderson,  J.,  sitting,  in  the  following  terms : 

''And  now,  on  this  thirty-first  day  of  October,  1919, 
at  10.40  A.  M.  this  cause  coming  on  to  be  heard  on 


the  motioa  of  the  Plaintiff  for  a  temporary  restraining 
order,  as  prayed  in  said  Bill,  and  Plaintiff  having 
exhibited  its  sworn  Bill  to  the  Honorable  Albert  B. 
Anderson,  Judge  of  the  United  States  District  Court 
for  the  District  of  Indiana,  and  the  Court  now  being 
fully  advised  in  the  premises  and  having  heard  read 
said  Bia 

''It  is  ordered  that  a  temporary  restraining  order 
issue  out  of  and  under  the  seal  of  this  Court  command* 
ing  the  said  Defendants,  Prank  J.  Hayes,  John  L. 
Lewis,  William  Green,  Thomas  Davis,  William 
Donaldson,  John  O'Leary,  A.  R  Watkins;  N.  J.  Ferry, 
Lawrence  Bramlet,  John  J.  Matea,  Sam  Caddy,  W.  D. 
VanHom,  John  Zimmerman,  Samuel  Ballantyne,  G. 
L.  Peck,  Luke  Brennan,  B.  A.  Scott,  Prank  Walters, 
William  Dalrymple,  Hugh  McLeon,  George  Baker, 
William  Muir,  Andrew  Steele,  Silby  Barrett,  Adam 
Wilkinson,  Lawrence  Dwjrer,  John  T.  Dempsey,  John 
Brophy,  Philip  Murray,  John  Moore,  Thomas  Ken- 
nedy, John  Roman,  Christ  J.  Golden,  Robert  H. 
Harlin,  Edward  Stewart,  Prank  Parrington,  J.  C. 
Lewis,  Alex  Howat,  George  O.  Johnson,  Prancis 
Drum,  C.  P.  Keeney,  S.  A.  Keller,  J.  R.  Kennamer, 
John  Wilkinson,  Martin  Cahill,  W.  D.  Duncan,  Wil- 
liam Stevenson,  D.  A.  Prampton,  Henry  Drennan,  J. 
R.  Gilmore,  John  Mack,  Richard  Grilbert,  William 
Hargest,  G.  W.  Savage,  John  Yourishin,  Ira  Stoner, 
James  J.  McAndrewa,  Ernest  Newsham,  William 
Mitch,  Walter  Nesbit,  John  Gay,  Thomas  Harvey,  H. 
C.  Stewart,  William  Trickett,  Pred  Mooney,  E.  L. 
Reed,  J.  L.  Clemo,  E.  P.  Ross,  James  Morgan,  H.  H* 
Vincent,  John  Murray,  George  Hepple,  J.  B.  McLach* 
Ian,  Robert  Condon,  John  Gatherum,  John  Moaaop, 
Albert  Neutzling,  T.  G.  Morgan,  Percy  Tetlow,  Wil- 
liam Young,  Thomas  Paskell,  Thomas  Holliday,  Ellis 
Searles,  and  Robert  Livett,  both  individually  and  in 
their  representative  capacities  as  officers  of  tiie  Inter- 
national Union,  United  Mine  Workers  of  America,  or 
as  members  of  said  organization  or  any  of  its  district 
or  local  unions  or  any  committee  thereof,  and  all  per- 
sons c(MXibining,  conspiring,  agreeing  or  arranging 
with  them,  and  all  other  persons  whomsoever,  not  to 
issue  any  messages  lliat  the  strike  of  the  miners  and 
mine  workers  in  the  bituminous  coal  fields  of  the 
United  States,  heretofore  ordered  by  the  said  De- 
fendants, or  some  of  them,  to  take  effect  at  midnight 
on  October  31,  1919,  is  to  be  enfcuxed  as  previously 
announced  or  otherwise  and  to  desist  and  r^rain  from 
doing^any  further  act  whatsoever  to  bring  about  or 
continue  in  effect  the  above  described  strike  and  ces- 
sation from  work  on  the  part  of  tfie  miners  and  mine 
woricers  in  the  bituminous  mines;  from  issuing  any 
further  strike  orders  to  local  unions  and  members  of 
local  unions  or  to  district  unions  for  the  purpose  of 
keeping  such  strike  in  tStc^^gt^fift  the  purpose  of 
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supporting  such  strike  by  bringing  idbout  or  maintain* 
tng  any  other  strikes;  from  issuing  any  instructionSv 
written  or  oral,  covering  or  arranging  for  the  details 
of  enforcing  such  strike  ordered  to  begin  at  midnight 
on  October  31,  1919;  from  issuing  any  messages  of 
encouragement  or  exhortation  to  strildng  miners  or 
mine  worlcers  or  unions  thereof  to  abstain  from  work 
and  not  to  return  to  the  mines  in  pursuance  of  such 
strike;  and  from  issuing  and  distributing  or  taking 
any  steps  to  procure  the  issuance  or  distribution,  to 
miners  and  mine  workers  striking  and  abstaining  from 
work  in  pursuance  of  such  strike,  of  so-called  strike 
benefits  or  sums  of  money  previously  accumulated  or 
subsequentiy  acquired  to  assist  such  striking  miners 
and  mine  workers  to  subsist  while  striking  or  to  aid 
them  in  any  way  by  reason  of  or  with  reference  to  such 
strike  and  abstaining  from  work,  and  from  conspiring, 
combining,  agreeing  or  arranging  with  each  other 
or  any  other  person  to  limit  the  facilities  for  the  pro- 
duction oi  coal,  or  to  restrict  the  supply  or  distribu- 
tion of  coal  or  from  aiding,  or  abetting  the  doing  of 
any  such  act  or  thing. 

**It  is  further  ordered  that  this  cause  be  set  down  for 
restraining  order  shall  be  in  f<Mxe  and  binding  upon 
such  of  said  Defendants  as  are  named  herein  from  and 
after  the  service  upon  them  severally  of  this  writ  by 
delivering  to  them  severaUy  a  copy  of  this  writ,  or  by 
reading  the  same  to  them,  and  the  service  upon  them 
respectively  of  the  writ  of  subpoena  herein. 

'^It  is  further  ordered  that  the  aforesaid  temporary 
hearing,  upon  the  applicaticm  for  temporary  injunction, 
on  the  8th  day  of  November,  1919,  at  10  o'clock,  A.  M., 
in  the  United  States  District  Court  Room,  in  tiie  City 
of  Indianapolis,  Indiana ;  and  the  said  Defendants  and 
each  of  them  are  hereby  notified  o£  said  hearing  and 
this  temporary  restraining  order  shall  remain  in  full 
force  and  efFect  until  said  hearing  and  the  further  order 
of  the  Court." 

Upon  the  return  of  the  order  on  November  8th  a 
brief  argument  was  made  by  C.  A.  Ames,  Assistant 
to  the  Attorney-General  in  favor  of  the  injunction. 
The  Government's  case  rested  on  three  distinct  points. 

1.  That  the  strike  was  a  direct  violation  of  the 
Lever  Act  of  August  10,  1917,  providing  against  any 
restraint  of  trade  in  the  necessaries  of  life  during  the 
war. 

2.  That  it  will  compel  the  Government  to  cease  the 
operation  of  the  railroads  which  would  practically 
put  a  stop  to  the  maintenance  of  the  mails,  the  Army 
and  Navy  and  most  of  the  functions  of  Government. 

3.  That  the  strike  was  in  violation  of  contracts 
between  the  mine  workers  and  the  operators  and  that 
its  uncscapable  result  would  compel  the  breach  of 
contracts  between  operators  and  the  Government. 

Judge  Anderson  indicated  that  he  placed  his  deci- 


sion in  granting  the  injunction  upon  the  Lever  Act, 
but  that  the  Government's  interest  in  and  necessity 
for  the  operation  of  the  railroads  would  be  ample 
reason  for  the  issuance  of  an  injunction.  As  to  the 
merit  of  the.  case  upon  the  contracts  the  Judge  is  not 
reported  to  have  given  any  intimation  of  his  views. 

In  the  course  of  the  argument  by  Henry  Warrum, 
attorney  for  the  defendants,  against  the  continuance  of 
the  injunction  and  the  issuance  of  an  order  compelling 
the  withdrawal  of  the  strike  order,  the  Court  said : 

*'The  restraining  order  ought  to  be  made  a  tempo- 
rary injunction  and  a  direct  order  to  revoke  the  strike 
order  ought  to  be  added.  Of  course,  if  your  clients 
don't  like  it  that  way,  I'll  make  them  obey  it. 

''There  cannot  be  an  imperitmi  in  imperio  in  this 
country,  as  counsel  for  the  Government  has  said.  The 
Government  is  supreme  eiven  over  a  labor  union,  and 
superior  to  it. 

''I  think  this  strike  is  about  the  most  lawless  thing 
I  have  seen  in  this  country.  If  it  goes  on  I  think  it 
is  rebellion.  That  is  what  I  think  it  is." 

After  the  hearing,  the  Court  continued  the  injunc- 
tion and  signed  the  following  further  order : 

''It  is  further  ordered  that  the  above  mentioned  de- 
fendants, and  each  of  them,  be  and  they  are  hereby 
further  enjoined  from  permitting  the  strike  order  is- 
sued on  or  about  October,  1919,  to  the  miners  and  mine 
workers  in  the  bituminous  coal  fields  of  the  United 
States  to  take  effect  on  midnight  of  October  31,  1919, 
longer  to  remain  in  effect,  commanding  them  to  desist 
from  aiding  said  strike  by  permitting  said  strike  order 
to  remain  in  effect,  and  commanding  them  to  issue  a 
withdrawal  and  cancellation  of  said  strike  order  and 
communicate  the  same  to  district  or  local  unions,  com- 
mittees and  members  of  said  international  union 
United  Mine  Workers  of  America,  as  full  and  com- 
pletely as  the  said  strike  order  has  been  heretofore 
distributed  and  circulated  to  the  said  organization,  its 
members,  district  or  local  unions  or  any  committee 
thereof,  and  the  said  defendants  are  allowed  until  6 
o'clock  P.  M.  on  the  11th  day  of  November,  1919,  with- 
in which  to  withdraw  and  cancel  said  strike  order  and 
notify  the  membership,  committees,  local  and  district 
unions  of  the  said  international  union  United  Mine 
Workers  of  America  of  the  withdrawal  and  cancellation 
thereof,  said  notice  of  withdrawal  and  cancellation  to 
be  submitted  to  the  court  for  its  approval  within 
seventy-two  hours. 

"This  temporary  injunction  shall  take  effect  forth- 
with as  to  the  defendants  hereinabove  named,  and  as 
to  all  other  defendants  or  persons  when  they  are  served 
with  a  copy  thereof  or  when  notice  thereof  has  came 
to  their  attention." 

In  compliance  with  that  order  the  officers  of  the 
United  Mine  Workers  after  consultation  in  Indian- 
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apoHs  on  Monday,  November  10th,  issued  the  follow- 
ing letter  withdrawing  the  strike  order,  after  receiving 
Judge  Andepson's  approval  of  it: 

**To  the  officers  and  members  of  the  United  Mine 
Workers  of  America. 

''Dear  Sirs  and  Brothers:  In  obedience  to  the  man- 
date issued  on  November  8  by  the  United  States  Court, 


District  of  Indiana,  Judge  A.  B.  Anderson  presiding, 
the  undersigned  hereby  advise  you  that  the  order  of 
October  15,  directing  a  cessation  of  mining  operations 
in  the  bituminous  coal  fields  of  our  jurisdiction,  is 
withdrawn  and  canceled.    Yours  fraternally, 

WILLIAM  GREEN,  Secretary  Treasurer. 

JOHN  L.  LEWIS,  President/' 


We  set  forth  in  full  the  statements  of  President 
Wilson,  of  Attorney-General  Palmer,  of  the  officers 
of  the  United  Mine  Workers  and  of  the  American 
Federation  of  Labor,  and  measures  in  Congress  issued 
between  October  24th  and  November  10th  on  the 
strike  and  injunction.  These  statements  were  all  pub- 
lished in  full  in  the  newspapers  and  received  the  widest 


possible  circulation  but  their  re-production  here  in 
juxtaposition  affords  a  valuable  record  and  shows  the 
degree  of  moral  pressure  which  the  Government  ex- 
erted to  avoid  the  strike  and  the  defhmt  position  taken 
by  the  labor  leaders  until  it  became  apparent  that  the 
Government  would  not  tolerate  the  strike  at  any 
cost. 


The  President's  Appeal  for  Arbitration^  October  24tli. 


*'I  have  been  watching  with  deep  and  sincere  interest 
your  (The  Secretary  of  Labor)  efforts  to  bring  about 
a  just  settlement  of  the  differences  between  the  op- 
erators and  the  coal  miners  in  the  bituminous  coal 
fields  of  the  country.  It  is  to  be  hoped  that  the  good 
judgment  that  has  been  exercised  by  both  operators 
and  miners  in  years  gone  by  in  the  adjustment  of  their 
differences  will  again  prevail  in  the  present  crisis. 

''All  organized  society  is  dependent  upon  the  main- 
tenance of  the  fuel  supply  for  the  continuance  of  its 
existence.  The  Government  has  appealed  with  suc- 
cess to  other  classes  of  workers  to  postpone  similar 
questions  until  a  reasonable  adjustment  could  be  ar- 
rived at. 

''With  the  parties  of  this  controversy  rests  the  re- 
sponsibility of  seeing  that  the  fuel  supply  of  the  nation 
is  maintained.  At  this  time  when  the  world  is  in  need 
of  more  supplies  it  would  be  a  cruel  neglect  of  our 
high  duty  to  humanity  to  fail  tl\em. 

"I  have  read  with  interest  the  suggestion  made  by 
you  that  the  wage  scale  committees  of  the  operators 
and  miners  go  into  conference  without  reservation  for 
the  purpose  of  negotiating  an  agreement  as  though  no 


demands  had  been  made  or  rejected,  having  due  re- 
gard to  the  interests  of  their  respective  groups.  I  am 
in  accord  with  that  suggestion. 

"No  body  of  men  knows  better  the  details,  intrica- 
cies, and  technicalities  of  mining  than  do  the  miners 
and  operators.  No  body  of  men  can  virork  out  the  de- 
tails of  the  wage  scale  on  a  more  equitable  basis. 
Their  judgment  would  undoubtedly  be  based  upon  a 
sum  total  (rf  knowledge  of  the  industry.  Whatever 
their  differences  may  be,  no  matter  how  widely  diver- 
gent their  viewpoints  may  be  from  each  other,  it  is  a 
duty  that  they  owe  society  to  make  an  earnest  effort 
to  negotiate  those  differences  and  to  keep  the  mines 
of  our  coimtry  in  operation. 

"After  all,  the  public  interest  in  this  vital  matter  is 
the  paramount  consideration  of  the  Government  and 
admits  of  no  other  action  than  that  of  consideration 
of  a  peaceful  settlement  of  the  matter  as  suggested  by 
you.  If  for  any  reason  the  miners  and  operators  fail 
to  come  to  a  mutual  understanding  the  interests  of  the 
public  are  of  such  vital  importance  in  connection  with 
the  production  of  coal  that  it  is  incumbent  upon  them 
to  refer  the  matter  in  dispute  to  a  board  of  arbitration 
for  determination  and  to  continue  the  operation  of  the 
mines  pending  the  decision  of  the  board.*' 


Tlie  President's  Statement  on  October  25. 


"On  September  23,  1919,  the  convention  of  the 
United  Mine  Workers  of  America  at  Cleveland  adopt- 
ed a  proposal  declaring  that  all  contracts  in  the  bitu- 
minous field  shall  be  declared  as  having  automatically 
expired  November  1,  1919,  and  making  various  de- 
mands, inrltidinor  a  fiO  ner  cent  increase  in  wac^es  and 


the  adoption  of  a  six-hour  work  day  and  a  five-day 
week,  and  providing,  in  the  event  a  satisfactory  wage 
agreement  should  not  be  secured  for  the  central  com- 
petitive field  before  November  1,  1919,  the  national 
officials  Should  be  authorized  and  instructed  to  call 
a  C'eneral  strike  of  all  bituminous  miners  and  mine 
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workers  throughout  the  United  States,  effective  No- 
vember 1,  1919. 

'Tursuant  to  these  instructions,  the  officers  of  the 
organization  have  issued  a  call  to  make  the  strike 
effective  November  1.  This  is  one  of  the  gravest  steps 
ever  proposed  in  this  country,  affecting  the  economic 
welfare  and  the  domestic  comfort  and  health  of  the 
people.  It  is  proposed  to  abrogate  an  agreement  as  to 
wages  which  was  made  with  the  sanction  of  the 
United  States  fuel  administration,  and  which  was  to 
run  during  the  continuance  of  the  war,  but  not  be- 
yond April  1,  1920. 

'This  strike  is  proposed  at  a  time  when  the  Govern- 
ment is  makhig  the  most  earnest  effort  to  reduce  the 
cost  of  living  and  has  appealed  with  success  to  other 
classes  of  workers  to  postpone  similar  disputes  until 
a  reasonable  opportunity  has  been  afforded  for  dealing 
with  the  cost  of  living.  It  is  recognized  that  the  strike 
would  practically  shut  off  the  country's  supply  of  its 
principal  fuel  at  a  time  when  interference  with  that 
supply  is  calculated  to  create  a  disastrous  fuel  famine. 

"All  interests  would  be  affected  alike  by  a  strike  of 
this  character,  and  its  victims  would  be  not  the  rich 
only,  but  the  poor  and  the  needy  as  well — those  least 
able  to  provide  in  advance  a  fuel  supply  for  domestic 
use. 

"It  would  involve  the  shutting  down  of  countless 
industries  and  the  throwing  out  of  employment  of  a 
large  number  of  the  workers  of  the  country. 

"It  would  involve  stopping  the  operation  of  rail- 
roads, electric  light  and  gas  plants,  street  railway  lines 
and  other  public  utilities,  and  the  shipping  to  and  from 
this  country,  thus  preventing  our  giving  aid  to  the 
allied  countries  with  the  supplies  which  they  so  seri- 
ously need.  The  country  is  confronted  with  this  pros- 
pect at  a  time  when  the  war  itself  is  still  a  fact,  when 
^he  world  is  still  in  suspense  as  to  negotiations  for 
peace,  when  our  troops  are  still  being  transported, 
and  when  their  means  of  transport  is  in  urgent  need  of 
fuel. 

"From  whatever  angle  the  subject  may  be  viewed, 
it  is  apparent  that  such  a  strike  in  such  circumstances 
would  be  the  most  far-reaching  plan  ever  presented  in 
this  country  to  limit  the  facilities  of  production  and 
distribution  of  a  necessity  of  life,  and  thus  indirectly 
to  restrict  the  production  and  distribution  t)f  all  the 
necessaries  of  life.  A  strike  under  these  circumstances 
is  jiot  only  unjustifiable,  it  is  unlawful. 

"The  action  proposed  has  apparently  been  taken 
without  any  vote  upon  the  specific  proposition  by  the 
individual  members  of  the  United  Mine  Workers  of 


America  throughout  the  United  States,  an  almost 
unprecedented  proceeding.  I  cannot  believe  that  any 
right  of  any  American  worker  needs  for  its  protection 
the  taking  of  this  extraordinary  step,  and  I  am  con- 
vinced that  when  the  time  and  money  are  considered, 
it  constitutes  a  fundamental  attack,  which  is  wrong 
both  morally  and  legally,  upon  the  rights  of  society 
and  upon  the  welfare  of  our  country.  I  feel  convinced 
that  individual  members  of  the  United  Mine  Workers 
would  not  vote,  upon  full  consideration,  in  favor  of 
such  a  strike  under  these  conditions. 

"When  a  movement  reaches  a  point  where  it  appears 
to  involve  practically  the  entire  productive  capacity 
of  the  country  with  respect  to  one  of  the  mos.t  vital 
necessities  of  daily  domestic  and  industrial  life,  and 
when  the  movement  is  asserted  in  the  circumstance  I 
have  stated,  and  at  a  time  and  in  a  manner  calculated 
to  involve  the  maximum  of  dangers  to  the  public  wel- 
fare in  this  critical  hour  of  our  country's  life,  the  pub- 
lic interest  becomes  the  paramount  consideration. 

"In  these  circumstances  I  solemnly  request  both  the 
national  and  the  local  officers  and  also  the  individual 
members  of  the  United  Mine  Workers  of  America 
to  recall  all  orders  looking  to  a  strike  on  November  1, 
and  to  take  whatever  steps  may  be  necessary  to  pre- 
vent any  stoppage  of  work. 

"It  is  time  for  plain  speaking.  These  matters,  with 
which  we  now  deal,  touch  not  only  the  welfare  of  a 
class,  but  vitally  concern  the  well  being,  the  comfort 
and  the  very  life  of  all  the  people. 

"I  feel  it  is  my  duty  in  the  public  interest  to  declare 
that  any  attempt  to  carry  out  the  purpose  of  this  strike 
and  thus  to  paralyze  the  industry  of  the  country,  with 
the  consequent  suffering  and  distress  of  all  our  people, 
must  be  considered  a  grave  moral  and  legal  wrong 
against  the  Government  and  the  people  of  the  United 
States.  I  can  do  nothing  else  than  to  say  that  the  law 
will  be  enforced,  and  the  means  will  be  found  to  pro- 
tect the  interests  of  the  nation  in  any  emergency  that 
may  arise  out  of  this  unhappy  business. 

"I  express  no  opinion  on  the  merits  of  the  contro- 
versy. I  have  already  suggested  a  plan  by  which  a 
settlement  may  be  reached,  and  I  hold  myself,  in 
readiness  at  the  request  of  either  or  both  sides  to 
appoint  at  once  a  tribunal  to  investigate  all  the  facts, 
with  a  view  to  aiding  in  the  earliest  po^ible  orderly 
settlement  of  the  questions  at  issue  between  the  coal 
operators  and  the  coal  miners,  to  the  end  that  the  just 
rights,  not  only  of  those  interests,  but  also  of  the 
general  public,  may  be  fully  protected." 
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Acting  President  Lewis's  Reply  to  the  President,  October  30th 


In  a  telegram  to  Secretary  Wilson,  Lewis  said: 

"Your  telegram  29th  instant  was  read  by  mc  to 
assembled  conference  of  members  of  our  international 
executive  board,  scale  committee  of  central  competi- 
tive field  and  presidents  of  our  various  districts  yes- 
terday. On  behalf  of  conference  I  am  authorized  to 
make  you  this  reply : 

"Scale  committee  representing  United  Mine  Work- 
ers convened  with  operators  of  central  competitive 
field  at  Buffalo  September  25  and  presented  to  opera- 
tors the  wage  demands  as  formulated  by  our  inter- 
national convention,  which  was  thoroughly  representa- 
tive of  the  views  of  our  membership.  Operators  de- 
clined to  consider  the  merits  of  our  demands  and  re- 
fused to  negotiate  on  a  basis  which  would  be  produc- 
tive of  any  results.  After  one  week  adjournment  was 
taken  to  reconvene  in  Philadelphia  October  9,  and 
joint  session  of  three  days  was  held  in  that  city. 
Miners'  representatives  made  every  effort  to  negotiate 
agreement,  but  were  met  by  uncompromising  refusal 
of  coal  operators  to  consider  merits  of  our  position. 

"At  that  time  no  strike  order  was  in  effect  and  none 
would  have  been  issued  had  there  been  any  construc- 
tive suggestions  of  a  competent  nature  offered  by 
the  coal  operators.  Miners  left  Philadelphia  confer- 
ence with  deepest  reluctance  and  heavy  hearts.  Later 
on  when  we  were  called  into  conference  by  yourself 
at  Washington,  day  by  day  we  reiterated  wc  were 
anxious  and  willing  to  go  into  joint  negotiations  with- 
out reservations,  having  in  mind  only  interest  of  our 
people,  for  purpose  of  negotiating  wage  agreement 
which  would  avert  strike  in  bituminous  industry. 

"Our  position  remains  the  same  today.  We  shall 
hold  ourselves  in  readiness  to  attend  any  joint  con- 
ference which  may  be  arranged  by  you  upon  fair  basis 
and  stand  ready  to  reconvene  international  convention 
of  our  organization  whenever  our  scale  committee  has 
received  an  honorable  proposition  for  presentation  to 
such  convention. 

"Permit  me  to  say  to  you,  sir,  the  unprecedented 
and  unwarranted  action  of  the  Cabinet  and  the  Presi* 
dent  of  the  United  States  in  issuing  statement  of 
Saturday  last  has  done  more  to  prevent  satisfactory 
settlement  of  impending  strike  and  working  out  of 
wage  agreement  than  any  other  element  which  has 
entered  into  situation.  The  President's  statement  is 
a  fiercely  partisan  document,  because  it  attacks  the 
intention  of  the  mine  workers  without  even  suggesting 
that  mine  operators  may  have  brought  about  this  un- 
happy situation,  and  further  because  threat  is  made  to 
exercise  full  force  of  government  to  prevent  stoppage 
of  work  without  any  corresponding  threat  to  exert  full 


force  of  government  to  enforce  fair  working  conditions 
and  a  living  wage. 

"It  is  indeed  a  sad  commentary  upon  the  principles 
of  square  dealing  when  the  President  of  the  United 
States  and  his  Cabinet  by  a  tmanimous  vote  ally 
themselves  with  sinister  financial  interests  which  seek 
to  deny  justice  to  labor  and  precipitate  our  country 
into  industrial  turmoil.  The  President  states:  The 
mine  workers'  projected  strike  is  not  only  unjustifi- 
able, but  unlawful.'  He  states  further:  'It  is  wrong 
both  morally  and  legally.'  In  other  words,  the  Presi- 
dent says  it  is  a  crime  for  the  miners  to  strike  and 
threatens  punishment  for  the  crime. 

"May  I  point  out  to  you  that  under  the  laws  of  the 
United  States,  beyond  any  Presidential  amendment 
or  abrogation,  it  is  not  a  crime  to  strike,  it  cannot 
be  made  a  crime  to  strike  and  that  an  individual  can- 
not be  punished  for  striking  as  for  the  commission  of 
a  crime? 

"The  President  of  the  United  States  is  the  servant 
and  not  the  master  of  the  Constitution.  The  Consti- 
tution is  the  supreme  law  of  the  land.  In  the  interpre- 
tation and  application  of  the  Constitution  the  decisions 
of  the  Supreme  Court  are  final  authority. 

"The  Presidential  statement  of  October  25,  1919, 
threatens  invasion  of  constitutional  and  inalienable 
rights  of  American  citizens.  It  is  the  climax  of  a  long 
series  of  attempted  usurpations  of  Executive  power. 

"The  Presidential  statement  announced  as  its  ex- 
cuse for  threatening  invasion  of  constitutional  rights 
'that  the  war  itself  is  still  a  fact.'  Two  days  later, 
however,  in  a  veto,  message  to  Congress,  the  Presi- 
dent refused  to  approve  of  enforcement  of  an  act  which 
he  said  'was  passed  by  reason  of  the  emergency  of 
war  and  whose  objects  have  been  satisfied  in  the  de- 
mobilization of  the  army  and  navy.'  If  the  President 
was  right  on  Monday  I  submit,  sir,  that  he  was  wrong 
on  Saturday. 

"The  Presidential  edict  threatens  to  deny  to  mine 
workers  protection  of  both  the  thirteenth  and  four- 
teenth amendments  to  the  Constitution.  They  are 
threatened  with  involuntary  servitude  by  the  Presi- 
dential attempt  to  make  a  refusal  to  work  individually 
or  collectively  a  crime. 

"This  despite  the  Supreme  Court  has  repeatedly 
held  that  under  these  amendments  a  laborer  cannot 
be  forced  even  under  guise  of  a  contract  obligation 
to  render  involuntary  service.  Supreme  Court  of 
United  States  has  always  asserted  'there  is  no  more 
important  concern  than  to  safeguard  the  freedom  of 
labor,  upon  which  alot^  c^n  ^enduring  prosperity  be 
based.' 
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''It  is  difficult  to  believe  the  President  would  have 
issued  such  a  document  had  he  been  physically  capa- 
ble of  obtaining  first-hand  information  and  of  exercis- 
ing his  own  uninfluenced  intelligence  in  this  most 
important  problem.  Yet  his  statement  of  October  25 
threatens  the  mine  workers  with  a  sanctified  peonage ; 
demands  that  they  perform  involuntary  service;  pro- 
claims a  refusal  to  be  a  crime  when  no  such  crime 


exists,  nor  can  such  a  crime  be  defined  under  the 
Constitution. 

"The  right  and  the  duty  rests  upon  free  American 
labor  to  maintain  unimpaired  the  constitutional  privi- 
leges and  guarantees  of  all  American  citizens.  The 
United  Mine  Workers  of  America  believe  the  great 
majority  of  our  citizenship  will  resent  any  trespass 
upon  these  principles." 


The  Officers  of  the  United  Mine  Workers  Issued  the  Following 

Statement  on  October  29th 


"The  conference  of  United  Mine  Workers,  com- 
posed of  members  of  the  International  Executive 
Board,  the  Scale  Committee  of  the  central  competitive 
district,  and  the  District  Presidents,  gave  most  pro- 
found consideration  to  the  statement  of  the  President 
of  the  United  States,  which  appeared  in  the  public 
press  recently,  relative  to  the  impending  strike  of 
bituminous  miners  set  for  November  1.  No  com- 
munication was  received  by  the  international  oflficers 
of  the  United  Mine  Workers  of  American  from  either 
the  President  or  any  representative  of  the  Federal 
Government. 

"A  canvass  of  the  entire  situation  shows  that  a  strike 
of  bituminous  miners  cannot  be  avoided.  A  regularly 
constituted  convention  of  representatives  of  the  United 
Mine  Workers  held  at  Cleveland,  O.,  on  Sept.  25 
ordered  a  strike  of  bituminous  mine  workers  to  become 
eflfective  Nov.  1  in  the  event  a  wage  scale  was  not 
negotiated  by  that  time.  The  highest  authority  in  the 
organization  has  acted  in  this  manner,  and  no  repre- 
sentatives of  the  organization  have  authority  to  set 
such  action  aside.  The  facts  are  that  the  same  supreme 
authority  which  ordered  the  pending  strike  is  the  same 
as  that  which  approved  the  contract  which  has  now 
expired. 

"The  responsibility  for  the  strike  rests  with  the 
coal  operators.  They  have  refused  to  negotiate  a  wage 
agreement,  notwithstanding  the  fact  the  mine  workers' 
representatives  have  urged  and  beseeched  them  to  do 
so. 

"The  fundamental  causes  which  prompted  the  mine 
workers  to  take  this  drastic  action  are  deep-seated. 
For  two  years  their  wages  have  remained  stationary. 
They  appealed  one  year  ago  to  the  Federal  Fuel  Ad- 
ministrator, Dr.  Garfield,  and  from  him  to  the  Presi- 
dent of  the  United  States,  for  an  increase  in  wages 
sufficient  to  meet  the  increase  in  the  cost  of  the  neces- 
saries of  life. 


"Their  appeal  was  rejected  and  their  request  re- 
fused. Notwithstanding  this,  they  continued  mining 
coal  until  now  their  contract  expires,  when  they  are 
determined  that  their  grievances  must  be  adjusted  in 
a  reasonably  satisfactory  manner. 

"The  courts  have  held  that  the  working  men  have  a 
right  to  strike  and  may  quite  work  either  singly  or 
collectively  for  the  purpose  of  redressing  grievances 
and  righting  wages.  The  Constitution  and  guarantees 
of  this  free  Government  give  men  the  right  to  work  or 
quit  work  individually  or  collectively. 

"The  mine  workers  therefore  are  but  exercising  the 
right  guaranteed  by  the  Constitution  and  which  can- 
not be  taken  away  by  the  representatives  of  Govern- 
ment when  they  quit  work  or  when  they  refuse  to 
work  until  their  grievances  are  adjusted.  The  mine 
workers'  representatives  are  ready,  willing  and  anxious 
to  meet  the  coal  operators  for  the  purpose  of  negotiat- 
ing an  agreement  and  bringing  about  a  settlement  of 
the  present  unhappy  situation.  They  will  respond  at 
any  time  to  a  call  for  such  a  meeting  and  will  honestly 
endeavor  to  work  out  a  wage  agreement  upon  a  fair 
and  equitable  basis. 

"Such  action  alone  will  put  the  mines  in  operation 
and  guarantee  the  nation  an  adequate  supply  of  coal. 
We  assert  that  the  mine  workers  have  no  other  pur- 
pose in  view — other  than  to  secure  a  working  wage 
agreement.  All  of  their  demands  are  incorporated  in 
the  wage  proposal  submitted  to  the  coal  operators,  and 
each  and  all  are  subject  to  negotiation. 

"Conscious  of  the  grave  responsibility  resting  upon 
the  representatives  of  the  coal  miners,  we  have  no 
other  alternative  than  to  carry  out  the  instructions  of 
the  United  Mine  Workers'  Convention.  The  issue  has 
been  made,  and  if  it  must  be  settled  upon  the  field 
of  industrial  battle,  the  responsibility  rests  fairly  and 
squarely  upon  the  coal  barons  alone." 
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Attorney-General  Palmer  made  the  following  Statement,  on  October 
27th,  on  the  Power  of  the  Government  to  Overcome  the  Strike 

"There  can  be  no  doubt  that  the  Government  has     only  a  part  of  the  coal  fields,  but  the  strike  order  was 


the  power  in  the  public  interest,  under  the  law,  to 
deal  with  the  projected  strike  of  the  bituminous  coal 
miners,  without  infringing  upon  the  recognized  right 
of  men  in  any  line  of  industry  to  work  when  they 
please  and  quit  work  when  they  please. 

"The  illegality  of  this  strike  can  and  will  be  es- 
tablished without  in  any  way  impairing  the  general 
right  to  strike,  and  the  general  right  to  strike  is  not 
in  issue  in  any  sense  whatever  in  the  present  situa- 
tion. This  is  true  because  the  circumstances  diflfer- 
entiate  this  case  from  the  case  of  any  other  strike 
that  has  ever  taken  place  in  the  country.  It  does  not 
follow  that  every  strike  is  lawful  merely  because  the 
right  to  strike  is  recognized  to  exist.  Every  case 
must  stand  upon  its  own  bottom  and  be  governed  by 
its  own  facts.  Therefore,  when  the  President  said  in 
his  statement  last  Saturday  that  'such  a  strike  in  such 
circumstances  is  not  only  unjustifiable  but  unlawful,' 
reference  was  had  only  to  the  conditions  in  the  im- 
pending situation. 

"The  proposed  strike  was  ordered  in  a  manner,  for 
a  purpose  and  with  a  necessary  effect  which  taken  to- 
gether put  it  outside  the  pale  of  the  law.  After  the 
war  began,  the  production  of  fuel  was  regarded  as 
one  of  the  subjects  of  such  peculiar  public  impor- 
tance as  to  justify  a  special  statutory  enactment. 
The  Fuel  Administration  was  created  to  super- 
vise the  subject  and  matters  of  wages  as  well  as 
prices  were  considered  and  sanctioned  by  the  Fuel 
Administration.  After  the  cessation  of  hostilities  the 
Fuel  Administration  suspended  certain  of  its  orders, 
but  did  not  terminate  them,  and  they  arc  subject  to 
reinstatement  at  any  time  upon  the  President's  order 
and  the  statute  under  which  the  orders  were  made 
is  still  in  full  force. 

"With  this  situation  existing,  the  convention  of 
United  Mine  Workers  at  Cleveland  last  September 
decided  to  annul  all  wage  contracts  on  Nov.  1  and  took 
the  unprecedented  steps  of  deciding,  in  advance  of 
any  opportunity  for  consultation  either  with  the  Gov- 
ernment or  with  the  coal  operators,  to  strike  on  Nov. 
1  unless  satisfactory  new  arrangements  should  be 
made. 

"Without  any  expression  from  the  worj^ers  them- 
selves, the  organization  promulgated  a  demand  for  a 
60  per  cent,  increase  in  wages,  a  six-hour  day  and  a 
five-day  week,  and  authorized  a  strike  to  be  effective 
Nov.  1  before  the  demands  were  even  presented  to 
the  operators. 


sent  broadcast  to  workers  in  other  fields  where  oper- 
ators had  been  given  no  opportunity  to  even  consider 
demands  for  increased  wages  or  decreased  hours. 

"All  this  has  been  done  while  the  miners  in  every 
field,  through  their  right  of  collective  bargaining,  had 
entered  into  a  solemn  contract  with  the  operators 
fixing  wages  and  hours  for  a  definite  period  which  has 
not  yet  expired.  The  operators,  upon  the  insistence 
of  the  President,  indicated  their  willingness  to  nego- 
tiate and  arbitrate  providing  the  strike  is  deferred, 
while  the  miners  rejected  the  President's  request  for 
arbitration  as  a  means  of  settlement  and  refused  to 
defer  the  strike. 

"Some  of  the  wage  contracts  were  made  with  the 
sanction  of  the  Federal  Government,  operating 
through  the  Fuel  Administration,  to  run  during  the 
continuation  of  the  war,  or  until  April  1,  1920.  Many 
others,  however,  run  until  a  time  still  in  the  future 
without  regard  for  the  continuation  of  the  war. 

"While  it  is  perfectly  plain  that  the  war  is  still  on 
and  any  contract  running  until  its  conclusion  is  still 
in  force,  whatever  weight  may  be  given  to  the  argu- 
ment that  the  successful  operation  of  the  war  no  longer 
requires  such  contracts,  it  has  no  application  whatever 
to  the  large  number  of  such  contracts  which  expire 
at  a  fixed  date  without  regard  for  the  war  period. 
The  armistice  did  not  end  the  war  and  the  courts 
in  many  cases  have  held  that  the  war  emergency  stat- 
utes are  still  in  force. 

"The  same  rule  must  apply  to  war  emergency  con- 
tracts. The  Congress  has  held  to  this  position  so 
late  as  Oct.  22,  when  an  act  of  Congress  was  approved 
making  even  more  effective  the  Food  and  Fuel  Con- 
trol Act. 

"The  suspension  of  restrictions  as  to  the  price  of 
coal  is  not  necessarily  permanent  and  conditions  war- 
rant a  renewal  of  these  restrictions  at  this  time,  and 
yet  the  Government,  if  it  reinstates  the  order  fixing  a 
maximum  price,  would  be  absolutely  helpless  to  pro- 
tect the  people  against  exorbitant  prices  of  the  pro- 
duct if  the  contracts  made  under  its  sanction  should 
now  be  deliberately  broken. 

"This  does  not  mean  that  a  change  could  not  be 
negotiated,  and  either  agreed  upon  or  arbitrated,  if 
proper  protection  of  the  public  be  accorded  in  the 
settlement,  but  it  does  mean  that  the  public  welfare 
in  the  wartime  emergency  must  still  be  the  same  per- 
manent interest  to  be  served  by  both  parties.    The 


'The  demand  for  a  new  wage  agreement  covered  Government  is  the  protector  of  the  public  welfare. 


Page  10 


Law    tmd    Labor 


December,  1919 


"The  proposed  strike,  if  carried  to  its  logical  con- 
clusion, will  paralyze  transportation  and  industry.  It 
will  deprive  unnumbered  thousands  of  men  who  are 
making  no  complaint  about  their  employment  of  their 
right  to  earn  a  livelihood  for  themselves  and  their 
families,  will  put  cities  in  darkness,  and,  if  continued 
only  for  a  few  days,  will  bring  cold  and  hunger  to 
millions  of  our  people;  if  continued  for  a  month,  it 
will  leave  death  and  starvation  in  its  wake.  It  would 
be  a  more  deadly  attack  upon  the  life  of  the  Nation 
than  an  invading  army. 

"By  enacting  the  Food  and  Fuel  Control  Act,  Con- 
gress has  recognized  the  vital  importance  of  the  pres- 
ent circumstances  of  maintaining  production  and  dis- 
tribution of  the  necessaries  of  life  and  has  made  it 
unlawful  for  any  concerted  action,  agreement  or  ar- 
rangement to  be  made  by  two  or  more  persons  to  limit 
the  facilities  of  transportation  and  production,  or  to 
restrict  the  supply  and  distribution  of  fuel,  or  to  aid 
or  abet  the  doing  of  any  act  having  this  purpose  or 
eflFect.    Making  a  strike  eflFective  under  the  circum- 


stances which  I  have  described  amounts  to  such  con- 
certed action  or  arrangement. 

"It  is  the  solemn  duty  of  the  Department  of  Jus- 
tice to  enforce  this  statute.  We  have  enforced  it  in 
many  cases.  We  must  continue  to  do  so  irrespective 
of  the  persons  involved  in  its  violation.  I  hope  it 
will  not  be  necessary  to  enforce  it  in  this  case.  In- 
deed, I  am  hearing  from  many  sources  that  large  num- 
bers of  the  miners  themselves  do  not  wish  to  quit 
work  and  will  not  do  so  if  assured  of  the  protection 
of  the  Government,  of  which  they  properly  feel  them- 
selves a  part. 

"It  is  probably  unnecessary  for  me  to  say  that  such 
protection  will  everywhere  be  given,  so  that  men  may 
exercise  their  undoubted  right  of  continuing  to  work 
under  such  terms  and  conditions  us  they  shall  see  fit. 

"The  facts  present  a  situation  which  challenges  the 
supremacy  of  the  law,  and  every  resource  of  the  Gov- 
ernment will  be  brought  to  bear  to  prevent  the  national 
disaster  which  would  ine*--tably  result  from  the  cessa- 
tion of  mining  operations.*' 


The  American  Federation  of  Labor  on  tlie  Injunction 

Order,  November  9th, 


The  following  statement  was  issued  over  the  sig- 
natures of  Samuel  Gompers,  Frank  Morrison,  Daniel 
J.  Tobin,  Frank  Duffy,  W.  D.  Mahon,  T.  A.  Rickert, 
Jacob  Fischer  and  Matthew  WoU : 

"The  executive  council  of  the  American  Federa- 
tion of  Labor,  called  into  special  session  in  the  city 
of  Washington  for  the  express  purpose  of  considering 
the  coal  strike,  the  conditions  which' brought  on  the 
strike,  as  well  as  the  court  proceedings  brought  by 
the  government,  submit  to  our  fellow  citizens  and  to 
our  fellow  workers,  the  following  statement: 

"The  executive  council  is  of  the  opinion  that  the 
officers  of  the  United  Mine  Workers  of  America  did 
everything  in  their  power  to  avert  this  great  indus- 
trial controversy.  Of  all  the  great  industries  in  our 
country,  there  is  none  so  dangerous  to  human  life  as 
the  coal  industry.  The  men  who  go  down  under  the 
ground  to  dig  coal,  so  the  domestic  and  industrial 
needs  of  the  nation  may  be  supplied,  are  engaged  in 
work  more  hazardous  than  any  other  employment. 

"Due  consideration  has  never  been  given  to  the 
danger  surrounding  the  coal  miners.  There  is  no  other 
class  of  employment  where  each  individual  worker  is 
so  isolated  and  in  whose  districts  there  is  such  a  lack 
of  opportunity  for  social  intercourse  and  enjoyment. 
The  condition  of  the  miner  and  his  family  is  such  that 
he  is  practically  deprived  not  only  of  sunshine  and 
fresh  air,  but  to  a  certain  extent  he  is  deprived  of  the 
association  and  companionship  of  all  other  human  be- 


ings outside  of  his  own  particular  class  who  are  them- 
selves engaged  in  the  dangerous  and  unhealthy  occu- 
pation of  coal  mining. 

"The  miners  suffer  more  than  any  other  workers 
from  periods  of  compulsory  unemployment.  Au- 
thentic statistics  show  the  miners  have  less  than  200 
days  of  employment  during  each  year.  The  wages 
of  the  miners,  consequently,  having  to  spread  over  the 
entire  year,  are  greatly  reduced  as  a  result  of  non- 
employment  existing  in  that  industry. 

"The  high  cost  of  living  has  presented  itself  in 
perhaps  a  more  serious  form  in  isolated  mining  camps 
than  in  large  industrial  centers.  There  is  usually  not 
the  same  opportunity  for  the  miners  in  the  mining 
camps  to  make  their  purchases  to  such  advantage  as 
is  presented  to  other  localities.  Their  isolation  pre- 
vents. The  United  Mine  Workers,  in  their  convention 
held  during  the  month  of  September  in  the  city  of 
Cleveland,  adopted  a  positive  declaration  demanding 
improved  conditions  of  employment  for  the  miners. 
They  further  instructed  the  officers  to  proceed  to  ob- 
tain by  negotiations  with  the  operators  the  working 
conditions  that  the  convention  unanimously  adopted. 

"There  were  almost  2,200  delegates  seated  in  the 
convention,  representing  500,000  organized  miners. 
They  further  positively  and  explicitly  instructed  their 
officers  that  unless  an  agreement  was  reported  on  or 
before  the  first  day  of  November,  1919,  the  resolu- 
tion of  the  convention  calling  for  a  strike  on  November 
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1,  1919,  should  be  communicated  to  the  membership. 
There  was  no  alternative  except  for  the  officers, 
who  are  elected  by  the  membership,  to  carry  out  the 
direct  instructions  of  the  membership  or  resign  from 
their  positions  as  officers,  in  which  event  chaos  and 
confusion  would  result. 

"The  officers  of  the  mine  workers,  with  their  scale 
committee,  entered  into  conferences  and  discussions 
with  the  operators  in  the  city  of  Buffalo.  They  stated 
at  the  conference  that  they  had  full  power  to  nego- 
tiate an  agreement ;  in  other  words,  that  they  had  the 
power  to  give  and  take  in  the  conference.  The  em- 
ployers refused  to  make  any  offer  whatever.  Later 
the  miners  answered  the  call  of  the  Secretary  of  La- 
bor and  further  endeavored  to  reach  an  agreement 
but  failed.  The  officers  then  proceeded  to  carry  out 
the  instructions  of  their  membership  and  communi- 
cated the  results  of  the  failure  of  negotiations,  and 
by  order  of  the  convention  the  strike  automatically 
took  effect  November  1,  1919. 

"The  machinery  which  has  existed  f6r  years,  and 
which  has  been  successful  in  bringing  about  agree- 
ments between  the  miners  and  the  operators,  still 
exists  and  they,  as  representatives  of  the  miners,  were 
and  are  ready  and  willing  to  enter  into  negotiations 
without  reservations  to  reach  an  agreement. 

"At  this  time  our  Government  interjected  itself  and 
applied  for  an  injunction. 

"A  temporary  restraining  order  was  granted  by  a 
Federal  judge  which  restrains  the  officials  of  the  min- 
ers from  in  any  way  advising  their  membership  on 
the  situation,  or  contributing  any  of  the  moneys  of  the 
mine  workers  to  the  assistance  of  the  men  on  strike ; 
also  restraining  them  from  discussing,  writing  or  en- 
tering into  any  kind  of  a  conversation  with  their 
membership  on  the  strike  situation. 

"The  Government  then  proceeded  further  to  in- 
vade the  rights  of  the  miners,  not  only  by  restraining 
the  miners,  their  officers  and  members,  from  further- 
ing the  purposes  for  which  the  men  contended,  but 
went  to  further  lengths  of  demanding  from  the  court 
an  order  commanding  the  officers  of  the  miners'  union 
to  recall  and  withdraw  the  strike  notification,  and  the 
court  complacently  complied  and  issued  the  order. 

"Never  in  the  history  of  our  country  has  any  such 
a  mandatory  order  been  obtained,  or  even  applied  for 
by  the  Government  or  by  any  person,  company  or 
corporation. 

"Both  the  restraining  order  and  the  injunction,  in 
so  far  as  its  prohibitory  features  are  concerned,  are 
predicated  upon  the  Lever  Act,  a  law  enacted  by  Con- 
gress for  the  purpose  of  preventing  speculation  and 
profiteering  in  the  food  and  fuel  supplies  of  the  coun- 
try. There  never  was  in  the  minds  of  the  Congress 
in  enacting  that  law,  or  in  the  mind  of  the  President 


when  he  signed  it,  that  the  Lever  Act  would  be  ap- 
plied to  workers  in  cases  of  strikes  or  lock-outs.  The 
food  controller,  Mr.  Hoover,  specifically  so  stated. 
Members  of  the  committee  having  the  bill  in  charge 
have  in  writing  declared  it  was  not  in  the  minds  of 
the  committee,  and  the  then  Attorney  General,  Mr. 
Gregory,  gave  assurance  that  the  Government  would 
not  apply  that  law  to  the  workers'  effort  to  obtain 
improved  working  conditions. 

"Every  assurance  from  the  highest  authority  of  our 
Government  was  given  that  the  law  would  not  be 
so  applied. 

"In  the  course  of  President  Wilson's  address  to  the 
Buffalo  convention  of  the  American  Federation  of  La- 
bor, November,  1917,  among  other  things  he  said : 

"'While  we  are  fighting  for  freedom  we  must  see 
among  other  things  that  labor  is  free,  and  that  means 
a  number  of  interesting  things.  It  means  not  only 
that  we  must  do  what  we  have  declared  our  purpose 
to  do— see  that  the  conditions  of  labor  are  not  ren- 
dered more  onerous  by  the  war,  but  also  that  we  shall 
see  to  it  that  the  instrumentalities  by  which  the  con- 
ditions of  labor  are  improved  are  not  blocked  or 
checked.    That  we  must  do.' 

"The  autocratic  action  of  our  Government  in  these 
proceedings  is  of  such  a  nature  that  it  staggers  the 
human  mind.  In  a  free  country  to  conceive  of  a 
government  applying  for  and  obtaining  a  restraining 
order  prohibiting  the  officials  of  a  labor  organization 
from  contributing  their  own  money  for  the  purpose 
of  procuring  food  for  women  and  children  that  might 
be  starving  is  something  that  when  known  will  shock 
the  sensibilities  of  men  and  will  cause  resentment. 
Surely  the  thousands  of  men  who  are  lying  in  France 
under  the  soil,  whose  blood  was  offered  for  the  free- 
dom of  the  world,  never  dreamed  that  so  shortly 
afterward  in  their  own  country  450,000  workers  en- 
deavoring to  better  their  working  conditions  would 
have  the  Government  decide  they  were  not  entitled 
to  the  assistance  of  their  fellow  men  and  that  their 
wives  and  children  should  starve  by  order  of  the  Gov- 
ernment. 

"It  is  a  well  established  principle  that  the  inher- 
ent purpose  of  the  injunction  processes,  where  there 
is  no  other  adequate  remedy  at  law,  was  for  the  pur- 
pose of  protecting  property  and  property  rights  only, 
thereby  exercising  the  equity  power  of  the  courts  to 
prevent  immediate  and  irreparable  injury. 

"It  was  never  intended  and  there  is  no  warrant  of 
the  law  in  all  our  country  to  use  the  injunction  of 
the  equity  courts  to  curtail  personal  rights  or  regu- 
late personal  relations.  It  was  never  intended  to 
take  the  place  of  government  by  law  by  substituting 
personal  and  discretionary  government. )0QIC 
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"The  Lever  Act  provides  its  own  penalties  for  vio- 
lators of  its  provisions.  The  injunction  issued  in  this 
case  has  for  its  purpose  not  a  trial  by  court  and  a 
jury,  but  an  order  of  the  court,  predicated  upon  the 
assumption  that  the  law  might  be  violated  and  by 
which  the  defendants  may  be  brought  before  the  court 
for  contempt  and  without  any  trial  by  jury. 

"We  declare  that  the  proceedings  in  this  case  are 
unwarranted,  as  they  are  unparalleled  in  the  history 
of  our  country,  and  we  declare  that  it  is  an  injustice 
which  not  only  the  workers  but  all  liberty  loving 
Americans  will  repudiate  and  demand  redress. 

"The  citizenship  of  our  country  cannot  afford  to 


permit  the  establishment  or  maintenance  of  a  prin- 
ciple which  strikes  at  the  very  foundation  of  justice 
and  freedom.  To  restore  the  confidence  in  the  insti- 
tutions of  our  country  and  the  respect  due  the  courts, 
this  injunction  should  be  withdrawn  and  the  records 
cleansed  from  so  outrageous  a  proceeding. 

"By  all  the  facts  in  the  case  the  miners'  strike  is 
justified.  We  indorse  it.  We  are  convinced  of  the 
justice  of  the  miners*  cause.  We  pledge  to  the  miners 
the  full  support  of  the  American  Federation  of  Labor 
and  appeal  to  the  workers  and  the  citizenship  of  our 
country  to  give  like  indorsement  and  aid  to  the  men 
engaged  in  this  momentous  struggle." 


Measures  In  Congress 


The  following  concurrent  resolution  introduced  by 
Senator  Thomas  of  Colorado  was  agreed  to  by  both 
branches  of  Congress  on  October  30th : 

"Whereas  the  enforcement  of  the  law  and  the  main* 
tenance  of  order  for  the  security  of  life  and  prop- 
erty and  the  protection  of  the  individual  citizen 
in  the  exercise  of  his  constitutioaal  rights  is  the 
first  and  paramount  duty  of  tiie  Government  and 
must  be  at  all  times  vigorously  and  e£Fectively 
safeguarded  by  the  use  of  every  means  essential 
to  that  end:    Therefore  be  it 

"RESOLVED  by  the  Senate  (the  House  of  Repre- 
sentatives concurring),  That  we  hereby  give  the 
national  administration  and  all  others  in  authority 
the  assurance  of  our  constant,  continuous,  and  un- 
qualified support  in  the  use  of  such  constitutional 
and  lawful  means  as  may  be  necessary  to  meet 
the  present  industrial  emergency  and  in  vindi- 
cating the  majesty  and  power  of  the  Government 
in  enforcing  obedience  to  and  respect  ior  the  Con- 
stitution and  the  laws,  and  in  fully  protecting 
every  citizen  in  the  maintenance  and  exercise  of 
his  lawful  rights  and  the  observance  of  his  law- 
ful obligations." 

Senator  Kenyon  introduced  a  joint  resolution  on 
November  3rd,  calling  for  the  appointment  of  a  spe- 
cial commission  to  investigate  the  coal  strike  and  to 
recommend  action  by  Congress. 

A  resolution  was  introduced  in  the  House  on  No- 
vember 5th  by  Mr.  Burke,  of  Pennsylvania,  author- 
izing the  President  of  the  United  States  to  take  over 
the  coal  mines  and  operate  them  "for  a  period  of  one 
year  or  so  long  thereafter  as  in  his  discretion  may 
be  necessary  for  the  public  good."  The  provisions 
of  the  resolution  were  preceded  by  the  following 
declarative  clause: 


"Whereas,  owing  to  the  acute  and  serious  condi- 
tion existing  in  the  coal  industry,  the  fact  that  the 
operators  of  the  coal  mines  have  refused  to  consider 
the  demands  of  the  miners,  or  enter  into  any  nego- 
tiations with  the  miners*  committee  with  a  view  of 
adjusting  their  differences,  or  formulating  a  more  sat- 
isfactory wage  and  working  schedule :" 

Mr.  Hagen,  of  Iowa,  introduced  a  bill  (H.  R.  10376) 
in  the  House  to  amend  the  Act  of  Congress  of  Au- 
gust 10,  1917  (The  Lever  Act),  to  provide  that  this 
Act  shall  remain  in  force  six  months  after  the  existing 
state  of  war  between  the  United  States  and  Germany 
is  terminated,  and  providing  that  any  right  or  obliga- 
tion accruing  or  accrued,  or  any  suit  or  proceeding 
had  or  commenced  under  the  Act  shall  continue  and 
be  in  force  as  if  the  Act  had  not  terminated.  Accord- 
ing to  the  newspapers  this  measure  was  introduced 
at  the  request  of  the  Attorney  General. 

Mr.  Edge,  of  New  Jersey,  introduced  a  bill  (S.  3378), 
in  the  Senate  on  November  3rd  amending  the  Act  of 
November  4,  1919,  providing  for  deficiencies  in  ap- 
propriations for  the  fiscal  year  ending  June  30,  1920, 
by  striking  out  the  two  provisos  therein  attached  to 
the  appropriation  for  the  prosecution  of  the  Anti-Trust 
Laws  by  the  Department  of  Justice,  which  read  as 
follows : 

"Provided,  however.  That  no  part  of  this  money 
shall  be  spent  in  the  prosecution  of  any  organiza- 
tion other  than  an  organization  of  public  officers  or 
any  individual  other  than  a  public  officer  for  enter- 
ing into  any  combination  or  agreement  having  in  view 
the  increasing  of  wages,  shortening  of  hours,  or  bet- 
tering the  conditions  of  labor,  or  for  any  act  done 
in  furtherance  thereof,  not  in  itself  unlawful:  Pro- 
vided further.  That  no  part  of  this  appropriation  shall 
be  expended  for  the  prosecution  of  producers  of  farm 
products  and  associations  of  farmers  who  co-operate 
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and  organize  in  an  effort  to  and  for  the  purpose  to 
obtain  and  maintain  a  fair  and  reasonable  price  for 
their  products." 

Mr.  Jones  of  Washington  introduced  in  the  Senate 
(S.  R.  228)   a  resolution  providing  that  the   Senate 


Committee  on  Education  and  Labor  be  directed  to  in- 
vestigate the  coal  strike. 

Congress  adjourned  before  any  of  these  measures 
were  passed. 


Injunctive  Relief 


The  coal  strike  crisis  revives  discussion  of  the 
merits  of  injunction.  Much  of  the  criticism  of  in- 
junctions in  the  past  has  been  but  sentimental  gush, 
with  little  support  in  fact.  The  injunction  remedy 
has  not  been  abused,  any  more  than  other  legal  reme- 
dies. The  strength  of  the  opposition  to  injunctions 
by  labor  organizations  is  perhaps  a  fair  measure  of 
their  efficacy  in  dealing  with  unlawful  combinations. 
Labor  does  not  laugh  at  injunctions;  it  fears  and  op- 
poses them. 

As  to  the  efficacy  of  an  injunction,  there  is  no  bet- 
ter testimony  than  the  evidence  given  by  Eugene  V. 
Debs  at  the  time  of  the  Pullman  strike  in  1894,  when 
he  said: 

"It  was  not  the  soldiers  that  ended  the  strike — 
it  was  simply  the  United  States  Courts  that  ended  the 
strike — Our  men  were  in  a  position  that  never 
would  have  been  shaken  under  any  circumstances  if 
we  had  been  permitted  to  remain  upon  the  field  among 
them.  Once  we  were  taken  from  the  scene  of  action 
and  restrained  from  sending  telegrams  or  issuing  or- 
ders or  answering  questions,  then  the  minions  of  the 
corporations  would  be  put  to  work  .  .  .  Our  head- 
quarters were  temporarily  demoralized  and  aband- 
oned and  we  could  not  answer  any  messages. 
The  men  went  back  to  work  and  the  ranks  were  broken 
and  the  strike  was  broken  up  .  .  .  not  by  the 
army,  and  not  by  any  other  power,  but  simply  and 
solely  by  the  action  of  the  United  States  Courts  in 
restraining  us  from  discharging  our  duties  as  officers 
and  representatives  of  our  employees." 

When  the  restraining  order  in  the  recent  coal  strike 
was  served  upon  the  coal  miners'  officials,  the  labor 
leaders  made  much  talk  to  the  effect  that  you  cannot 
mine  coal  with  bayonets,  that  the  right  to  quit  work 
can  no  longer  be  questioned,  and  that  involuntary  ser- 
vitude will  not  be  tolerated.  Several  of  the  leading 
newspapers  questioned  the  merit  of  the  Government's 
action  as  a  means  of  securing  the  return  of  the  min- 
ers to  work.  But  the  volume  of  the  noise  which  was 
made  is  indicative  of  the  apprehension  which  labor 
leaders  feel  when  an  injunction  looms  in  sight. 

There  is  no  mystery  about  injunctive  relief,  yet 
it  haunts  the  realms  of  misunderstanding  in  the  public 
mind.  It  has  been  a  subject  of  well-devised  misrep- 
resentation by  the  labor  press  and  careless  comment 
by  the  public  press  for  many  years. 


The  law  knows  no  instrumentality  and  seeks  to  find 
none  by  which  it  can  compel  an  individual  to  work, 
but  it  is  not  so  impotent  that  it  will  leave  persons 
free  to  induce  others  to  quit  work  in  violation  of  their 
agreements,  or  against  the  public  interest,  or  to  at- 
tain a  purpose  in  conflict  with  public  policy,  or  to 
induce  them  to  quit  work  under  any  circumstances  by 
methods  which  amount  to  coercion.  The  right  of  an 
individual  to  work  or  not  to  work  upon  his  own  judg- 
ment or  whim  cannot  justify  the  pressure  of  an  or- 
ganization upon  him  to  guide  his  judgment  or  excite 
his  whim  to  do  a  wrongful  act. 

If  a  man  quits  work  in  violation  of  his  agreement 
or  in  violation  of  the  public  interest,  he  creates  an 
injury  for  which  he  may  be  held  to  pay  in  money 
damages.  If  he  has  not  money  to  pay,  the  person 
injured  is  without  remedy,  because  it  is  more  fitting 
that  he  should  sustain  that  damage  than  that  the  law 
should  tolerate  men  to  be  compelled  to  work  against 
their  will.  But  if  the  reason  of  a  man's  quitting  work 
is  the  inducement  of  some  other  person,  maybe  a  fel- 
low worker,  maybe  an  outsider,  then  that  other  per- 
son is  liable  for  the  damage  that  is  done.  However, 
if  he  cannot  pay  the  damage,  or  if  the  damage  is  liable 
to  be  very  great  and  difficult  of  computation,  or  to 
be  continuing  and  cumulative,  then  surely  if  that 
third  person  cannot  be  restrained  from  inducing  the 
worker  to  quit,  uncountable  millions  of  damage  could 
be  done  every  year  and  the  wealth  and  prosperity  of 
our  country  cut  off  and  destroyed  by  the  work  of 
a  few  handfuls  of  radicals. 

Without  the  power  of  the  courts  to  enjoin  the  ac- 
tivities of  those  who  induce  workmen  to  break  their 
contracts,  or  to  quit  their  service  in  combination 
against  the  public  interests  or  for  objects  opposed  to 
the  public  policy,  the  power  and  the  dignity  of  the 
law  would  shrink  to  a  little  thing  and  leave  the 
great  organizations  of  labor  and  of  industry  and  of 
capital  alike  open  to  the  attack  and  destruction  of 
every  mob  leader. 

But  the  difficult  governmental  problems  presented 
by  the  great  organizations  of  labor  furnish  the  strong- 
est reason  for  supporting  injunctions.  Capital  can  al- 
ways be  held  in  leash  by  society,  because  its  property 
constitutes  a  hostage  for  good  behavior.  The  property 
interests  of  organized  labor  afford  a  less  effective  point 
of  control.    What  mesfy||^^jj^gifjy^r^  Available  to  the 


Page  14 


Law    €md    Labor 


December,  1919 


Government  to  protect  the  public  welfare  from  in- 
defensible combinations  to  inflict  privations  upon  so- 
ciety? It  cannot  successfully  jail  hundreds  of  thou- 
sands of  men  who  engage  in  anti-social  strikes ;  it  can 
only  resort  to  {he  injunctive  remedy  to  prevent  or- 
ganizations from  using  their  machinery,  resources  and 
power  to  make  such  wrongful  strikes  eflfective.  In- 
junctions, by  forbidding  picketing,  payment  of  strike 
benefits,  the  holding  of  organization  meetings  and  the 
use  of  all  exhortations,  are  highly  serviceable  in  de- 
stroying the  efficacy  of  the  strike  after  the  first  excite- 
ment of  the  men  has  subsided.  When,  therefore,  com- 
binations of  the  character  presented  by  the  coal  strike, 
or  the  threatened  railroad  strike,  inflict  losses  and 
suflFering,  the  Government  should  always  have  the 
power  to  resort  to  injunctive  relief  for  the  protection 
of  society  as  a  whole.  The  only  criticism  of  its  action 
in  the  coal  strike  is  that  it  did  not  anticipate  the  strike 
call  by  enjoining  the  leaders  from  issuing  it.  Such 
a  step  would  probably  have  anticipated  all  diflFiculty. 

In  defense  of  the  activities  of  labor  organizers,  lead- 
ers and  representatives,  the  plea  is  always  made  that 
they  are  merely  the  agents  and  advisors  of  the  work- 
man and  that  if  he  cannot  do  through  counsel  what 
he  might  do  himself  the  law  is  but  a  tool  of  the  capi- 
talist class  and  affords  no  real  freedom  to  the  work- 
man. This  argument  is  specious  in  two  respects.  (1) 
Workmen  may  not  induce  each  other  to  break  con- 
tracts, to  quit  in  concert  in  violation  of  a  public  in- 
terest or  for  a  purpose  opposed  to  public  policy,  and 
what  they  may  not  do  their  agents  cannot  do.  (2)  An 
agent  can  not  determine  his  own  authority  and  he 
must  really  represent  the  person  or  persons  he  says 
he  does,  and  the  conduct  and  management  of  labor 
controversies  by  many  of  the  leaders  leaves  that  ques- 
tion of  fact  in  doubt  or  resolves  it  against  the  leaders. 

The  injunction  is  strictly  a  remedial  process. 
It  is  simply  a  method  by  which  they  may  be 
compelled  to  keep  their  conduct  within  their  rights. 
It  cannot  be  said  that  a  people  can  make  pro- 
gress as  a  result  of  limiting  the  remedies  which 
enable  litigants  to  obtain  their  rights.     In  attacking 


the  injunction  the  labor  leaders  are  engaged  in  a 
subterfuge.  They  know  that  they  cannot  alter  the 
law  so  that  it  will  be  regarded  as  a  matter  of  right 
that  an  outsider  or  even  his  own  attorney  may  induce 
a  workman  to  breach  a  contract  of  employment  or 
leave  his  service  against  the  public  interest  or  for  a 
purpose  opposed  to  public  policy  upon  the  promise 
that  a  better  bargain  can  be  made  for  him  if  he 
will  do  so.  The  conscience  of  men  has  risen  too  often 
to  protest  against  such  practices.  Too  often  have  vast 
armies  gathered  to  defeat  such  purposes  to  make  it 
possible  to  change  the  law  upon  this  question.  And  so 
a  stream  of  misrepresentation  and  abuse  has  been 
poured  upon  the  injunctive  process  because,  if  it  Can 
be  got  rid  of  the  labor  leaders  see  no  adequate  method 
by  which  those  whose  rights  they  infringe  could  pro- 
tect themselves. 

Our  League,  as  indicated  by  the  proposed  laws 
which  it  is  urging  for  enactment,  firmly  believes  that 
the  time  has  arrived  for  society  to  draw  a  distinc- 
tion between  the  legitimate  use  of  a  strike  as  a  last 
resort  and  its  illegitimate  use  for  anti-social  purposes. 
We  have  endeavored  to  lay  down  certain  fundamental 
principled;  drawing  a  clean  line  of  demarcation  be- 
tween strikes  which  may  be  justifiable  and  those  which 
are  always  unjustifiable.  If  a  measure  of  this  kind 
is  to  be  considered  by  the  country,  the  only  effective 
remedy  for  the  enforcement  of  such  standards  for  pub- 
lic protection  is  the  use  of  the  injunctive  power  to 
forbid  organizations,  either  of  capital  or  labor,  from 
using  their  resources  or  influence  to  make  effective 
any  such  wrongful  kind  of  industrial  warfare. 

The  injunctive  process  will  stand  and  grow  more 
powerful  with  increased  use.  The  sanctity  of  con- 
tracts and  the  supremacy  of  the  public  interests  will 
not  be  abated,  and  as  for  the  legislative  attempts  to 
overthrow  or  weaken  the  injunctive  remedy,  it  is 
sufficient  to  say,  as  Mr.  Gompers  himself  said  in  the 
November  "Federationist"  (p.  1047),  "laws  have  not 
availed  to  accomplish  the  defeat  of  that  which  it  should 
be  the  object  of  all  to  promote." 


Senate  Report  on  the  Steel  Strike 


Mr.  Kenyon  from  the  Senate  Committee  on  Educa- 
tion and  Labor  submitted  the  report  of  the  Commit- 
tee to  investigate  the  steel  strike  on  November  8th. 

The  report  sets  forth  the  preparation  of  the  Ameri- 
can Federation  of  Labor  to  organize  the  steel  indus* 
try  by  virtue  of  the  action  taken  at  its  annual  con- 
ventions in  1918  and  1919.  It  submits  the  letter  of  Mr. 
Gompers,  dated  June  20,  1919,  to  Judge  Gary  stating 
that  more  than  100,000  employees  in  the  iron  and  steel 


industry  were  unionized  and  requesting  him  to  meet 
in  conference  with  John  Fitzpatrick,  William  Z.  Fos- 
ter, David  J.  Davis,  William  Hannan  and  Edward 
Evans.  To  this  letter.  Judge  Gary  made  no  reply. 
The  labor  leaders  named  to  mefct  the  Judge  addressed 
a  letter  to  him  on  August  26th  requesting  a  confer- 
ence, to  which  Mr.  Gary  replied  on  August  27th  de- 
clining the  conference  and  stating  that  he  did  not 
believe  that  they  were  authprized  toi  re; 
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sentiment  of  a  majority  of  the  employees  of  the  United 
States  Steel  Corporations  and  its  subsidiaries.  The 
leaders  answered  on  the  same  day  stating  that  un- 
less he  received  them  in  conference  they  would  have 
no  course  except  to  demonstrate  to  him  that  they 
did  represent  the  majority  of  its  employees  by  calling 
a  strike. 

On  September  10th  the  President  telegraphed  Mr. 
Gompers  asking  him  to  exert  his  influence  to  post- 
pone the  strike  until  after  the  Industrial  Conference 
set  for  October  6th.  Mr,  Gompers  transmitted  this 
telegram  to  Mr.  Fitzpatrick  urging  him  to  act  in  ac- 
cordance with  the  President's  request.  In  replying 
thereto  on  September  12th  Mr.  Fitzpatrick  said: 

''You  may  not  be  aware  that  seven  of  our  organiz- 
ers and  members  have  been  brutally  murdered  in  cold 
blood  during  the  past  few  days  and  the  campaign  of 
terrorism  on  the  part  of  the  steel  companies  is  be- 
yond description.  After  a  two  da}rs'  conference  of  the 
responsible  heads  and  representatives  of  tlie  24  inter- 
national unions,  it  was  decided  by  unanimous  vote 
that  the  only  way  to  safeguard  their  interests  in  such 
a  situation  was  to  set  the  strike  for  September  22. 
Every  man  connected  with  this  movement  it  deeply 
conscious  of  the  great  responsibility  devolving  upon 
him»  and  it  was  only  after  every  avenue  of  approach 
had  been  closed  that  the  above  action  was  taken." 

On  September  18th  the  leaders  addressed  a  letter 
to  the  President  signed  "Sincerely  and  patriotically 
yours/*  which,  after  reviewing  the  necessity  for  or- 
ganizing the  steel  industry  and  referring  to  the  strike 
vote  taken  between  July  20th  and  August  20th  in 
which  they  allege  98%  of  the  men  voted  for  the  strike, 
said  that  they  would  gladly  postpone  the  strike  were 
it  not  for  the  following  facts: 

"1.  Mr.  Gary  has  asserted  that  his  men  need  no 
trained  representation  in  their  behalf  in  presenting 
their  grievances,  notwithstanding  that  they  can  nei- 
ther economically,  by  lack  of  means,  nor  intelligently, 
by  lack  of  schooling,  cope  with  him  or  his  represen- 
tatives. 

"2.  That,  ever  since  the  men  started  to  organize,  a 
systematic  persecution  was  instituted,  beginning  with 
discharge  and  ending  with  murder,  recalling  to  us 
vividly  the  days  of  Homestead  and  the  reign  of  despot- 
ism in  Russia. 

"3.  Through  the  efforts  of  the  representatives  of  the 
steel  industry,  officials  in  various  localities  have  de- 
nied the  men  free  assembly  and  free  speech.  Instances 
are  too  numerous  where  meetings  have  been  sup- 
pressed, men  arrested,  tried  on  various  unfounded 
charges,  excessive  bail  required,  and  cruel  piuiishment 
imposed,  all  without  warrant  in  law  and  justice. 

•*4.  As  one  of  many  examples — ^in  the  city  of  Mc- 
Keetport  a  meeting  held  by  the  men  within  their  con- 


stitutional rights  was  broken  up  and  men  arrested 
and  thrown  into  jail,  charged  with  riot  and  held  to  tiie 
excessive  bail  of  $3,000  each,  while  one  of  the  hirelings 
of  the  steel  industry,  arrested  for  the  murder  of  a  wo- 
man speaker  at  Brackenridge,  Pa.,  is  being  held  under 
bail  of  but  $2,500.  Another  patent  example  is,  Ham- 
mond, Ind.,  where  four  defenseless  imion  men  were 
charged  upon  and  killed  by  hired  detectives  of  the 
steel  industry  and  witnesses  in  behalf  of  tiieir  sur- 
vivors have  been  so  intimidated  and  maltreated  that 
the  truth  of  the  killing  was  suppressed. 

''5.  Guns  and  cannon  have  been  planted  in  mills, 
highly  charged  electric  wires  have  been  strung  around 
their  premises. 

''6.  Armed  men  in  large  numbers  are  going  about 
intimidating,  not  only  the  workers,  but  everybody  in 
many  communities  who  show  the  slightest  indication 
of  sympathy  with  the  men. 

'7.  Men  have  been  discharged  in  increasingly  large 
ntmibers  day  by  day.  Threats  and  intimidations  are 
resorted  to  for  the  purpose  of  putting  the  men  in  fear 
and  preventing  them  from  the  exercise  of  their  own 
free  will,  coerced  into  signing  statements  that  tiiey 
are  not  members,  nor  will  become  members  of  any 
labor  organization,  and  threatened  with  eviction, 
blacklist,  denial  of  credit,  and  starvation. 

''8.  That  a  forced  decline  of  the  market  would  be 
imposed  so  as  to  wipe  out  their  holdings  in  stock, 
which  tiiey  were  induced  to  purchase  in  years  past. 
Threats  to  mofve  the  mills  and  close  them  up  indefi- 
nitely. 

''9.  That  an  organized  propaganda  for  vilification  of 
the  American  Federation  of  Labor,  spreading  rumors 
that  tiie  strike  will  be  delayed,  and  that  such  delay 
is  only  a  sell-out. 

''10.  Showing  no  opposition  to  the  men  joining  dual 
organizations.  As  a  result  of  this  propaganda,  the  I. 
W.  W.  is  making  rapid  headway  in  some  of  the  dis- 
tricts. 

"11.  That  the  real  reason  for  opposition  to  organ- 
ized labor  representation  on  behalf  of  the  men  who 
have  grievances  is  that  the  steel  industry  is  preparing 
to  cut  VTages  and  to  lower  the  standards  to  prewar 
times,  and  to  return  to  a  condition  that  encouraged  the 
padrone  system,  so  prevalent  in  that  particular  in- 
dustry. 

"Mr.  President,  delay  is  no  longer  possible.  We 
have  tried  to  find  a  way,  but  can  not  We  r^^et  that 
for  the  first  time  your  call  upon  organized  labor  can 
not  meet  with  favorable  response.  Believe  us,  the 
fault  is  not  ours.  If  delay  were  no  more  than  delay, 
even  at  the  cost  of  loss  of  membership  in  our  organi- 
zation, we  would  urge  the  same  to  the  fullest  of  our 
ability,  notwithstanding  the  men  are  firmly  set  for 
an  inmiediate  strike.    But  delaj^^^J^pieans  the  sur- 
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render  of  all  hope.  This  strike  is  not  at  the  call  of 
its  leaders,  but  that  of  the  men  involved.  Win  or 
lose,  the  strike  is  inevitable,  and  will  continue  until 
industrial  despotism  will  recede  from  the  untenable 
position  now  occupied  by  Mr.  Gary.  We  have  faith 
in  your  desire  to  bring  about  a  conference  and  hope 
you  will  succeed  therein.  We  fully  imderstand  the 
hardships  that  meanwhile  will  follow,  and  the  reign 
of  terror  that  unfair  employers  will  institute.  The 
burden  falls  upon  the  men,  but  the  great  responsibil- 
ity tiierefor  rests  upon  the  other  side.'* 

The  Senate  report  then  says : 

"We  may  say  in  passing  that  the  statement  in  the 
letter  to  Mr.  Gompers  that  seven  of  the  organizers 
and  members  had  been  brutally  murdered  in  cold 
blood  during*  the  past  few  days  is  false.  Many  state- 
ments in  the  letter  to  the  President  likewise  are  very 
greatly  exaggerated  or  false.*' 

The  report  goes  on  to  show  that  Messrs.  Fitzpat- 
rfck,  Tighe,  and  Foster  were  primarily  responsible  for 
failure  to  delay  the  strike  and  that  Mr.  Gompers  at 
a  meeting  of  the  twenty-four  responsible  leaders  of 
the  unions  involved  decided  with  them  that  delay 
would  result  in  failure  to  hold  the  men  from  striking. 

The  demands  which  the  leaders  informed  the  Sen- 
ate Committee  they  would  have  presented  as  a  basis 
of  discussion  at  a  conference  with  Mr.  Gary  were: 

''1.  Right  of  collective  bargaining. 

"2.  Reinstatement  of  all  men  discharged  for  union 
activities  with  pay  for  time  lost. 

"3.  The  eight-hour  day. 

"4.  One  da/s  rest  in  seven. 

''5.  AboUtion  of  24-hour  shifts. 

^6.  Increase  in  wages  su£Ficient  to  guarantee  Ameri* 
can  standards  of  living. 

*7.  Standard  scale  of  wages  for  all  crafts  and  classi- 
fication of  the  workers. 

''8.  Double  rates  of  pay  for  all  overtime  work  and 
for  work  on  Sunda3rs  and  holidays. 

''9.  Check-off  system  of  collecting  union  dues  and 
assessments. 

^'10.  Principle  of  seniority  to  apply  in  maintaining, 
reducing,  and  increasing  working  force. 

^'11.  Abolition  of  company  account. 

''12.  Abolition  of  physical  examination  of  applicant 
for  emplo3rment." 

The  report  incorporates  Mr.  Gary's  letter  to  presi- 
dents of  the  various  companies  which  form  the  steel 
corporation  as  expressive  of  Mr.  Gary's  attitude.  In 
this  letter  Mr.  Gary  said  among  other  things : 

''This  coimtry  will  not  stand  for  the  'closed  shop.' 
It  can  not  afford  it.  In  the  light  of  experience  we 
know  it  would  signify  decreased  production,  increased 
cost  of  living,  and  initiative,  development,  and  enter- 
prise dwarfed.    It  would  be  the  beginning  of  indus- 


trial decay  and  an  injustice  to  the  workmen  them- 
selves, who  prosper  only  when  industry  succeeds.  The 
'open  shop'  generally  will  be  approved  by  them,  for 
this  permits  them  to  engage  in  any  employment, 
whether  they  are  or  are  not  members  of  a  labor  union. 

"It  is  appropriate,  further,  to  emphasize  what  has 
been  said  many  times  in  regard  to  our  employees. 
Evetyone,  without  exception,  must  be  treated  by  all 
others  justly  and  according  to  merit  In  accordance 
with  our  established  custom,  one  of  our  workmen,  or 
a  number  of  our  workmen  from  any  department,  will 
continue  to  be  received  by  the  management  to  con- 
sider for  adjustment  any  question  presented. 

"It  is  the  settled  determination  of  the  United  States 
Steel  Corporation  and  its  subsidiaries  that  the  wages 
and  working  conditions  of  their  employees  shall  com- 
pare favorably  with  the  highest  standards  of  propriety 
and  justice.  Misrepresentations  have  already  been 
made  and  hereafter  will  be  made;  unfavorable  criti- 
cisms may  be  indulged  in  by  outsiders,  especially  by 
those  who  have  little  knowledge  of  the  facts;  our  em- 
ployees may  be  threatened  and  abused  in  the  effort 
to  influence  them  to  join  the  union  against  their  own 
desires;  but,  whatever  the  circumstances  may  be,  we 
should  proceed  with  the  conduct  of  our  business  in  the 
usual  way  and  should  give  evidence  to  our  employees 
that  we  mean  to  be  fair  with  tiiem.'* 

On  the  question  of  wages,  the  committee  found 
that  the  average  wage  in  July,  1919,  was  $627  per 
day  and  that  the  lowest  paid  wage  for  unskilled  labor 
was  $4.62  per  day.  On  the  subject  of  wages  generally 
the  report  says: 

"The  question  of  wages  is  not  involved  in  the  con- 
troversy. Few  of  the  witnesses  examined  made  any 
complaint  as  to  wages.  Some  of  them  did  contend 
that  they  should  have  12-hour  pay  for  8-hour  work, 
but  most  of  them,  while  striking  for  an  8-hour  day, 
claimed  only  a  fair  living  wage.  It  is  the  opinion  of 
the  committee  that,  broadly  speaking,  the  employees 
of  the  steel  industty  at  the  time  of  the  strike  were 
fairly  well  satisfied  with  the  wages  received,  and  that 
such  question  was  not  persuasive  at  all  in  any  con- 
sideration of  a  strike." 

On  the  general  conditions  surrounding  the  life  of 
the  workers,  the  report  says: 

"We  find  also  little  complaint  as  to  lack  of  safety 
appliances,  as  to  improved  machinery,  or  as  to  con- 
ditions in  general  outside  of  the  long  hours  of  work. 
In  encouraging  and  assisting  its  employees  to  become 
owners  of  its  stock;  in  guarding  its  en:4>loyees  against 
accidental  injiuies;  in  caring  for  the  sick;  and  in  sani- 
tary precautions  generaUy  the  work  of  the  United 
States  Steel  Corporation  at  the  present  time  is  in  the 
main  admirable,  and  in  refreshing  contrast  to  the 
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ihortsighted  selfishness  that  ttiU  persists  in  many 
manufacturing  concerns.^ 

"It  may  also  be  said  that  most  of  the  men  speak 
highly  of  such  homes  as  are  furnished  by  the  com- 
pany. There  is  undoubtedly  great  need  of  more  homes 
to  be  sold  to  ^le  men  in  order  to  encourage  home 
owning.  They  rent  these  homea  at  veiy  reasonable 
prices,  and  die .  general  condition  of  these  homes 
seems  fairly  good.** 

The  report  states  emphatically  that  **The  underly- 
ing cause  of  the  strike  is  the  determination  of  the 
American  Federation  of  Labor  to  organise  the  steel 
workers  in  opposition  to  the  known  and  long-estab- 
lished policy  of  the  steel  industry  against  unioniza- 
tion." As  to  the  causes  of  the  strike  as  stated  by  the 
labor  leaders  and  the  workmen  themselves,  who  were 
interviewed  by  the  committee,  the  report  finds  that 
the  following  causes  were  given: 

""(a)  The  refusal  of  Mr.  Gary  to  confer  with  the 
committee  claiming  to  represent  the  employees.  Mr. 
Fitzpatrick  gives  this  as  the  reason  why  the  strike  was 
called. 

''(b)  The  denial  of  the  right  of  the  employees  to 
be  heard  by  their  own  representatives  through  spokes- 
men of  their  own  choosing. 

''(c)  The  demand  for  the  right  of  collective  bar- 
gaining to  be  brought  about  through  unionization  of 
the  steel  plants. 

"(d)  The  demand  for  an  eight-hour  day. 

"(e)  The  12  demands  of  the  organizers  hereinbe- 
fore set  forth  not  included  in  the  above  aubdivisions. 

"We  think,  however,  that  thosa  above  mentioned, 
including  subdivisions  (a),  (b),  (c),  and  (d)  are  the 
fundamental  ones,  and  that  the  other  demands,  in- 
cluded under  (e),  were  not  sufficient,  in  the  judgment 
of  even  of  the  employees,  to  warrant  any  strike.** 

The  report  finds  that  the  Steel  Company  contends 
that  an  eight-hour  day  means  three  shifts  and  that 
it  cannot  find  enough  men  to  operate  three  shifts,  but 
that  a  basic  eight-hour  day  as  to  pay  is  in  effect  and 
that  the  Company  is  considering  establishing  an  eight- 
hour  day. 

The  report  sets  forth  the  conflicting  testimony  of 
Mr.  Gary  and  Mr.  Gompers  as  to  whether  or  not  the 
consequence  of  recognition  of  the  Unions  would  lead 
to  the  closed-shop. 

On  the  point  raised  by  the  Corporation  that  the 
strike  is  only  successful  among  the  large  foreign  ele- 
ment working  in  the  mills,  the  report  summarizes 
the  labor  leaders'  answer  in  the  following  paragraph : 

"While  they  admit  that  a  large  percentage  of  the 
strikers  are  foreigners,  and  that  there  are  some  radi- 
cal elements  in  their  ranks,  yet  they  contend  that  theso 
radical  elements  in  no  way  dominate  or  have  had  any* 


thing  to  do  with  bringing  about  the  strike.  That  if 
tiiere  are  a  large  number  of  foreigners  working  in  the 
mills,  which  is  admitted,  that  the  Steel  Co.  and  other 
large  concerns  are  responsible  for  bringing  them  in 
and  can  not  now  be  heard  to  blame  them  for  the  txoi^ 
bles  brought  about** 

The  report  criticises  both  the  labor  leaders  and  Mr. 
Gary  for  failure  to  comply  with  the  request  of  the 
President,  that  the  strike  be  postponed,  and  that  Mr. 
Gary  confer  with  the  labor  leaders.  These  refusals 
are  regarded  as  evidence  on  both  sides  of  a  lack  of 
consideration  for  the  public  interest,  but  the  refusal 
of  the  labor  leaders  to  postpone  the  strike  is  regarded 
as  evidence  '^That  radical  leadership  instead  of  con- 
seitvative  leadership  was  taking  possession  of  and 
guiding  this  particular  strike.** 

The  findings  of  the  Senate  Committee  are  summar- 
ized as  follows : 

"(a)  That  the  laborers  in  the  steel  mills  had  a  just 
complaint  relative  to  the  long  hours  of  service  on  the 
part  of  some  of  them  and  the  right  to  have  that  com- 
plaint heard  by  ^le  company. 

"(b)  That  they  had  the  right  to  have  the  repre- 
sentatives of  their  own  choosing  present  grievances 
to 'the  employers.  Some  members  of  the  committee 
believe  that  more  friendly  relations  would  be  main- 
tained between  employer  and  employee  if  the  repr^ 
sentatives  who  are  chosen  to  present  grievances  to  the 
employers  were  actually  working  in  the  industry  and 
that  such  representatives  ought  not  to  be  from  out- 
side of  the  industry. 

"(c)  That  behind  this  strike  there  is  massed  a  con- 
siderable element  of  I.  W.  W.'s,  anarchists,  revolu^ 
tionists,  and  Russian  Soviets,  and  that  some  radical 
men  not  in  harmony  with  the  conservative  elements 
of  the  American  Federation  of  Labor  are  attempting 
to  use  the  strike  as  a  means  of  elevating  themselves 
to  power  within  the  ranks  of  organized  laboi^.** 

In  its  discussion  of  (a),  the  question  of  the  eight- 
hour  day,  the  Committee  says: 

"It  is  true  some  of  the  workers  testified  that  they 
wanted  to  work  longer  in  order  to  get  the  increased 
compensation,  but  most  of  them  seemed  anxious  for 
an  8-hour  day  vrith  a  living  veage.  The  policy  of 
working  men  10  and  12  hours  per  day  in  the  steel 
mills  is,  it  seems  to  the  committee,  an  unwise  and  un- 
American  policy.  There  are  many  hundreds  of  thou- 
sands of  employees  in  the  steel  mills,  a  considerable 
portion  who  can  not  read,  speak,  or  write  the  Eng- 
lish language.  It  is  claimed  by  the  Steel  Co.  that  a 
very  large  proportion  of  those  who  are  out  on  the 
strike  are  foreigners,  which  is  defined  in  the  evidence 
to  be  non-English-speaking  people.  The  testimony 
sustams  this  contention. 

"The  8-hour  day  is  involved  in  die  solution  of  this 
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question.  These  non-English-speaking  aliens  must  be 
Americanized  and  must  learn  our  language,  so  the 
question  of  a  reasonable  working  day  is  involved  in 
the  question  of  Americanization.  Men  can  not  work 
10  and  12  hours  per  day  and  attend  classes  at  night 
school.  It  is  the  general  consensus  of  opinion  of  the 
best  economic  writers  and  thinkers  that  the  establish- 
ment of  8-hour-day  systems  does  not  diminish  produc- 
tion. Nor  do  we  think  the  claim  made  that  an  8-hour 
day  is  impossible  because  the  workmen  can  not  be  se- 
cured for  three  shifts  is  tenable.  An  8-hour  day  with 
a  living  wage  that  will  enable  men  to  support  their 
families  and  bring  up  their  children  according  to  the 
standards  of  American  life  ought  to  be  a  cardinal  part 
of  our  industrial  policy  and  the  sooner  the  principle  is 
recognized  the  better  it  will  be  for  the  entire  country. 
''The  public  also  has  an  interest  in  the  problem  of 
an  8-hour  day.  Fatigue  in  himian  kind  is  a  breeder  of 
unrest  and  dissatisfaction." 

In  its  discussion  of  (b),  collective  bargaining,  the 
Committee  says : 

"The  representatives  selected  should  be  those  who 
believe  in  the  principles  of  the  American  Government. 
In  the  instance  of  Judge  Gary  refusing  to  receive  a 
committee  claiming  to  represent  the  men  in  the  em- 
ployment of  the  company,  he  could  well  have  objected 
to  receiving  a  man  with  the  views  of  Mr.  Foster.  He 
did  not  put  his  refusal  on  that  ground,  but  put  it  rather 
on  the  ground  that  the  men  did  not  represent  the  em- 
ployees, though  himself  conceding  that  10  to  15  per 
cent  of  the  mills  were  probably  unionized.  It  seems 
to  us  that  even  10  to  15  per  cent  of  the  men  had  the 
right  to  select  their  own  representatives  and  present 
their  grievances  to  the  steel  company,  and  that  they 
should  have  been  heard.  Judge  Gary  could  have  an- 
nounced to  them,  as  well  as  he  did  afterwards  in  his  let- 
ters to  the  presidents  of  his  subsidiary  companies,  that 
he  would  not  deal  with  representatives  of  the  unions, 
and  that  he  considered  the  question  one  of  open  and 
closed  shop ;  likewise,  it  seems  to  us  unfortunate  that 
Mr.  Gary  did  not  answer  the  letter  of  Samuel  Gom- 
pers,  the  accredited  representative  of  the  American 
Federation  of  Labor  and  president  thereof.  Such 
things  do  not  tend  to  harmonize  conditions  but  rather 
to  accentuate  them.  The  proposition  under  discussion 
raises  the  question  of  collective  bargaining,  unionism, 
closed  and  open  shop,  and  on  these  propositions  there 
is  much  controversy. 

'The  committee  is  agreed  that  the  principle  of  col- 
lective bargaining  is  a  right  of  men  working  in  indus- 
try. Collective  bargaining  has  generally  been  recog- 
nized as  a  right  of  labor.  It  is  apparently  one  of  the 
effective  methods  that  labor  has  used  to  secure  its 
rights.    The  right  of  collective  bargaining,  however. 


should  not  be  employed  for  the  purpose  of  discrimin- 
ating against  any  class  of  workmen  whether  union  or 
non-union  men.  Furthermore,  the  right  when  exer- 
cised should  involve  full  responsibility  on  either  side 
to  abide  by  the  terms  of  the  bargain." 

Turning  to  the  question  of  the  closed  shop  the  Com- 
mitted seems  to  have  had  great  difficulty  in  arriving 
at  a  conclusion,  but  the  report  declares  that  a  shop 
closed  against  either  the  non-union  man  or  the  union 
man  in  un-American.  It  holds  that  the  recognition  of 
the  union  should  not  involve  the  closed  shop  and 
points  out  "That  if  the  unions  would  recognize  the 
right  of  men  to  work  and  be  treated  as  fellow  WM-k- 
ers,  even  though  they  do  not  belong  to  the  unions, 
it  would  not  of  necessity  result  in  a  closed  shop.'*  The 
report  states  that  testimony  taken  did  not  disclose 
either  class  of  closed  shop  in  the  steel  industry. 

The  Committee  found  that  the  strike  had  been 
seized  upon  by  the  I.  W.  W.'s,  Bolshevists  and  an- 
archists for  their  own  interests  and  that  their  influ- 
ence in  the  strike  was  powerful.  The  report  devotes 
nearly  eight  pages  to  th#  influence  of  the  radical  ele- 
ments, citing  their  past  attempts  to  capture  the  Ameri- 
can Federation  of  Labor  and  the  stalwart  fight  of  Mr. 
Gompers  against  the  radical  element  during  the  war 
in  proof  of  which  the  Committee  incorporates  in  the 
report  extracts  from  Mr.  Gompers'  own  articles  in  the 
magazines  during  the  spring  of  this  year.  The  re- 
port gives  two  pages  to  extracts  from  "Syndicalism," 
the  book  published  by  Mr.  Foster  in  1911.  The  Com- 
mittee finds  no  ground  for  the  alleged  change  of 
heart  which  Mr.  Foster  is  supposed  to  have  had  since 
"Syndicalism"  was  written  and  it  finds  that  he  is 
in  close  touch  with  Emma  Goldman,  Berkman,  Mar- 
golis,  the  I.  W.  W.  attorney,  and  Vincent  St.  John,  an 
I.  W.  W.  leader. 

As  to  the  position  in  which  the  American  Fed- 
eration of  Labor  has  placed  itself  by  its  relations  with 
Mr.  Foster  and  his  friends,  the  report  says : 

"The  Committee  is  of  the  opinion  that  the  Ameri- 
can Federation  of  Labor  has  made  a  serious  mistake 
and  has  lost  much  favorable  public  opinion  which 
otherwise  they  would  possess  by  permitting  the  lead- 
ership of  this  strike  movement  to  pass  into  the  hands 
of  some  who  heretofore  have  entertained  most  radi- 
cal and  dangerous  doctrines.  If  labor  is  to  retain  the 
confidence  of  that  large  element  of  our  population 
which  affiliates  neither  with  labor  organizations  nor 
capital,  it  must  keep  men  who  entertain  and  formu- 
late im-American  doctrines  out  of  its  ranks  and  join 
with  the  employers  of  labor  in  eliminating  this  element 
from  the  industrial  life  of  our  Nation.  Unquestionably, 
the  United  States  Steel  Corporation  has  had  the  sup- 
port of  a  larger  and  of  a  wider  circle  in  the  coimtry 
during  the  strike  because  ^gjl^^character  of  some 
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of  the  Strike  leadership.  Labor  organizations  should 
not  place  the  workingmen  in  the  position  of  any  sym- 
pathy with  un-American  doctrines  or  make  them  fol- 
lowers of  any  such  leadership.  Such  practice  will  re- 
sult in  defeating  the  accomplishment  of  tiieir  de- 
mands.'' 

As  to  the  twelve  demands  of  the  organizers,  the  re- 
port says: 

'*We  have  not  discussed  the  12  demands  of  the  or- 
ganizers, but  only  a  portion  of  them.  They  were 
undoubtedly  to  be  used  as  a  basis  for  compromise, 
and  we  see  no  particular  need  in  the  discussion  of  any 
of  them  except  those  heretofore  considered." 

The  report  takes  up  the  coniplaints  made  by  the 
labor  leaders  that  the  right  of  freedom  of  speech  and 
the  right  to  congregate  were  abridged  by  the  authori- 
ties and  that  the  orders  of  the  State  and  municipal 
authorities  and  the  conduct  of  the  police  during  the 
strike  were  abusive.  The  report  makes  the  following 
well  tempered  remark: 

"Officials  should  not  hesitate  to  prevent  meetings 
called  together  for  the  purpose  of  advocating  tbe  over- 
throw of  the  Government  On  the  other  hand,  they 
ought  not  to  be  permitted  to  prevent  men  meeting 
and  talking  over  their  grievances  and  presenting  to 
the  men  their  arguments  in  favor  oi  joining  the  union 
or  refraining  from  joining  the  union.  Incidents  have 
been  presented  to  the  committee  of  imnecessary  force 
by  police  officers.  Probably  there  will  always  be 
abuses  in  times  of  excitement,  but  apparently  there 
have  been  cases  of  unoffending  men  and  women  ar- 
rested without  reason  by  the  officers,  put  into  jail,  and 
in  some  cases  fined  by  magistrates  without  warrant 
or  justification.  It  is  not  necessary  to  refer  to  spe- 
cial cases  as  disclosed  by  the  evidence.  The  action 
in  many  instances  was  such  as  to  lead  one  side  of 
this  controversy  to  the  belief  that  Ae  officers  of  the 
law  were  acting  on  the  side  of  the  Steel  Co.  Such 
a  situation  is  imfortunate  and  helps  to  breed  discon- 
tent As  long  as  officers  are  human  beings  they  will 
make  mistakes.  They  should  be  vety  careful  that  in 
ina^"tai"i"g  the  majesty  and  dignity  of  the  law  they 
do  nothing  to  bring  it  into  disrespect. 

"As  to  the  complaint  of  the  action  of  the  courts, 
we  are  inclined  to  believe  that  there  is  some  ground 
for  complaint  and  that  the  magisterial  courts  in  the 
taking  of  bonds  and  the  forfeiting  of  bonds,  in  the  ar- 
resting of  people  merely  as  suspicious  characters  and 
sending  them  to  jail  therefor,  has  not  in  every  in- 
stance been  justifiable.  The  courts  should  be  very 
careful  that  they  are  not  subject  to  just  criticism  for 
curtailing  the  rights  of  defendants. 

'^he  foreigners  whom  the  needs  of  our  industries 
bring  among  us  can  not  be  dragooned  into  love  for 


America  and  loyalty  to  its  institutions.  Public  offi- 
cials should  always  be  ready  to  receive  sympathetic 
suggestions  for  the  relief  of  just  complaints  or  viola- 
tions of  or  interference  with  the  legal  or  humane  rights 
of  labor,  as  well  as  the  insistence  upon  a  protection 
of  the  property  rights  of  capital  and  the  preservation 
of  law  and  order." 

Concerning  the  interests  of  the  public  in  the  event 
of  a  great  strike,  the  report  says : 

"Strikes  are  a  relic  of  industrial  barbarism,  but  at 
present  strikes  are  apparently  the  only  way  for  labor 
to  secure  even  its  just  demands  if  employers  refuse 
to  grant  them  or  to  submit  them  to  arbitration.  It 
is  not  to  the  credit  of  our  Nation  that  no  way  has  been 
devised  to  settle  these  disputes  outside  of  strikes.  They 
are  destructive  and  wrecking  to  the  industrial  life  of 
the  Nation.  Somebody  has  to  pay  the  bill  and  in  every 
instance  it  is  the  public.  The  public  has  a  right  to 
demand  that  capital  shall  not  arrogate  to  itself  the 
right  to  determine  in  its  own  way  these  industrial 
questions,  and  it  is  the  same  as  to  labor,  and  the  duty 
is  upon  the  Congress  as  representing  the  people  to 
provide  some  means  for  the  adjustment  of  these  dif- 
ficulties." 

The  report  recommends  the  deportation  of  aliens 
who  enter  the  country  for  the  purpose  of  overthrow- 
ing our  Government  and  states  emphatically  that 
"Men  who  try  to  destroy  a  Government  should  not 
be  permitted  to  appeal  to  that  Government  to  protect 
them  in  the  processes  of  destruction."  At  the  same 
time  the  Committee  recognizes  the  responsibility  of 
the  Government  to  afford  an  ample  opportunity  to 
aliens  '7o  learn  the  American  language  and  start  on 
the  road  to  American  citizenship." 

1.  The  Committee  recommends: 

That  a  Board  or  Commission  "somewhat  similar  to 
the  War  Labor  Board"  be  established  with  the  power 
"of  compulsory  investigation,"  and  "have  large  power 
in  mediation  and  conciliation  and  recommendations" 
but  "not  to  the  extent  of  compulsory  arbitration." 

2.  That  an  Americanization  bill  be  passed  by  Con- 
gress for  the  effective  education  and  Americanization 
of  alien  and  native  illiterates. 

3.  That  the  work  for  providing  homes  for  work- 
men be  extended. 

4.  That  the  naturalization  laws  be  amended  to  re- 
quire the  naturalization  and  some  education  "at  least 
to  the  extent  of  speaking  the  American  language"  of 
all  aliens  within  a  period  of  five  years  after  their 
arrival,  with  limitations  upon  immigration  until  those 
already  here  have  an  opportunty  to  become  natural- 
ized. 

5.  An  effective  law  to  deal  with  anarchists,  revolu- 
tionists and  all  who  ^ould  ^^^^^^c^^^  American 
Government.  y  Y  ^^ 
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The  report  is  signed  by  Senators  William  S*  Ken- 
yon  of  Iowa,  Thomas  Sterling  of  South  Dakota,  Law- 
rence C.  Phipps  of  Colorado,  Kenneth  McKeller  of 
Tennessee  and  David  I.  Walsh  of  Massachusetts. 

It  is  worthy  of  attention  that  Senator  Kenyon, 
Chairman  of  the  Committee,  has  insistently,  consist* 
cntly  and  persistently  supported  all  measures  coming 
before  the  Senate  favored  by  the  A.  F.  of  L.,  whatever 


their  character.  Whenever  it  has  been  proposed  to 
exempt  labor  unions  from  the  operation  of  general 
laws  or  to  forbid  their  prosecution  for  violation  of 
the  anti-Trust  Laws  or  to  limit  the  power  of  the 
courts  to  issue  injunctions  in  labor  cases,  he  has  sup- 
ported those  propositions  by  his  votes  and  his 
speeches.  There  can  be  no  charge  that  this  report  was 
controlled  by  "hirelings  of  the  steel  octopus." 


Labor  Provisions  of  the  Proposed  Railroad  Legislation 


The  Senate  BilL 

The  Cummins  Bill  (S.  3288),  introduced  in  the  Sen- 
ate on  October  22nd,  providing  for  the  return  of  the 
railroads  to  private  ownership  makes  provision  for  the 
regulation  of  disputes  between  the  carriers  and  their 
employees  in  the  following  manner: 

A  Committee  of  Wages  and  Working  Conditions 
and  three  Regional  Boards  of  Adjustment  are  estab- 
lished. The  Committee  of  Wages  and  Working  Con- 
ditions is  to  be  composed  of  eight  members,  four  rep- 
resenting labor  and  four  representing  the  carriers, 
their  term  of  oflFice  to  be  four  years.  The  Board  of 
Transportation  shall  -make  the  appointments  from 
among  representatives  chosen  one  each  by  the  rail- 
way unions  and  one  each  by  the  carriers.  The  Com- 
mittee shall  have  jurisdiction  over  controversies  re- 
specting wages  and  working  conditions  and  appellate 
jurisdiction  over  cases  decided  by  the  regional  boards 
where  such  boards  are  evenly  divided  or  are  unable 
to  reach  a  majority  decision.  However,  'The  de- 
cision of  the  said  Committee  shall  be  certified  to  the 
Board  (the  Transportation  Board)  and  shall  take  ef- 
fect when  approved  by  the  Board."  If  the  Committee 
is  unable  to  arrive  at  a  majority  decision,  the  dis- 
pute shall  be  referred  to  the  Board  and  its  decision 
shall  be  final. 

The  Transportation  Board  which  is  given  final  con- 
trol over  the  management  of  the  entire  transportation 
system  of  the  country  is  composed  of  five  persona  to 
be  appointed  by  the  President,  by  and  with  the  ad- 
vice of  the  Senate,  for  terms  of  ten  years,  and  no  more 
than  three  shall  be  of  the  same  political  party. 

The  Regional  Boards  of  Adjustment  shall  be  lo- 
cated as  the  Transportation  Board  may  determine. 
They  shall  have  six  members  each,  three  representing 
labor  and  three  representing  the  carriers  chosen  in 
the  same  way  that  the  members  of  the  Committee  of 
Wages  and  Working  Conditions  are  chosen. 

''The  Regional  Boards  of  Adjustment  shall  be  em- 
powered to  hear  and  determine  all  complaints,  griev- 
ances, matters,  and  disputes,  including  questions  of 
discipline  and  controversies  arising  in  ordinary  rail- 
way operations,  other  than  controversies  relating  to 


wages  and  working  conditions,  where  the  ofiFicers  of 
a  railroad  corporation  and  the  accredited  representa- 
tives of  an  employee  or  group  of  employees  fail  or 
are  unable  to  reach  a  satisfactory  settlement,  it  be- 
ing the  intention  to  encourage  the  voluntary  settle- 
ment of  disputes  between  carriers  and  their  em- 
ployees :  Provided,  however.  That  where  there  is  in 
eflFect  as  to  any  carrier  an  agreement  between  such 
carrier  and  individual  labor  crafts  or  associated  em- 
ployees such  Regional  Boards  of  Adjustment  shall 
have  due  regard  for  such  agreements  where  they  arc 
applicable  to  a  case  In  dispute." 

The  decision  of  the  Regional  Boards,  except  those 
relating  to  personal  discipline,  must  be  filed  with  the 
Committee  of  Wages  and  Working  Conditions,  which, 
for  the  purpose  of  securing  uniformity,  may  within 
thirty  days  review  and  amend  or  disapprove  any  de- 
cision. 

The  Committee  and  the  Regional  Boards  may  sub- 
divide themselves  and  such  sub-divisions  may  hold 
hearings  at  any  place  in  the  United  States.  The  Com- 
mittee and  the  Regional  Boards  have  power  to  com- 
pel the  attendance  of  witnesses,  the  taking  of  testi- 
mony under  oath  and  the  production  of  all  books,  pa- 
pers, agreements,  etc.,  relating  to  any  matter  under 
investigation  and  the  aid  of  the  courts  may  be  in- 
voked to  compel  obedience  to  their  orders  for  the 
production  of  testimony. 

The  act  makes  it  unlawful  for  any  two  or  more 
persons  being  officers,  directors,  managers,  agents, 
attorneys,  or  employees  of  any  carrier  or  carriers  for 
the  purpose  of  maintaining,  adjusting,  or  settling  any 
dispute,  demand  or  controversy  which  can  be  sub- 
mitted for  the  settlement  of  the  Committee  of  Wages 
and  Working  Conditions  or  a  Regional  Board  of 
Adjustment : 

^o  enter  into  any  combioation  or  agreement  with 
the  intent  substantially  to  hinder,  restrain,  or  prevent 
the  operation  of  trains  or  other  facilities  of  transpor- 
tation for  the  movement  of  commoditiea  or  persona 
in  interstate  commerce,  or  in  pursuance  of  any  such 
combination  or  agreement  and  with  like  pnrpoae  sub- 
stantially to  hinder,  restrain,  or  prevent  tiie  cqig^tioii 
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of  trains  or  other  facilities  of  transportation  for  the 
movement  of  commodities  or  persons  in  interstate 
commerce;  and,  upon  conviction,  any  such  persons 
shall  be  punished  by  a  fine  not  exceeding  $500  or  by 
imprisonment  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment;  Provided,  That  nothing 
herein  shall  be  taken  to  deny  to  any  individual  the 
right  to  quit  his  employment  for  any  reason. 

'"Whoever  knowingly  and  with  like  intent  shall 
aid,  abet,  counsel,  command,  induce,  or  procure  the 
commission  or  performance  of  any  act  made  unlaw- 
fill  in  the  last  preceding  section  hereof  shall  be  held 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
punished  by  a  fine  not  exceediag  $500,  or  by  impris- 
onment not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment/' 

Concerning  this  proposed  Anti-Strike  Legislation 
Senator  Cummins  writing  the  report  of  the  Committee 
(Senate  Report  304)  says: 

^'Hitherto,  the  Government  has  not  undertaken  to 
adjudge  the  disputes  which  have  so  disturbed  the  field 
of  transportation  and  which  promise  to  be  still  more 
serious  in  the  future  than  they  have  been  in  the  past 
All  that  legislation  has  done  up  to  this  time  has  been 
to  authorize  mediation  and  cooidliation  and  to  pre- 
sent an  opportunity  for  voluntary  arbitration.  Aiter 
tht  most  careful  consideration,  it  is  the  judgment  of 
the  Committee  that  the  time  has  come  to  make  an- 
other advance  in  the  settlement  of  disputes  likely  to 
end  in  the  suspension  or  restraint  of  transportation. 
This  forward  step  must  be  clearly  understood  in  or- 
der to  be  justly  considered.  In  a  controversy  between 
railway  workers  and  railway  managers  with  respect 
to  wages  and  working  conditions  and  which  could 
only  be  settled  by  agreement  between  the  disputants, 
die  right  to  strike,  that  is,  a  c<mcerted  cessation  of 
work,  seems  inevitable;  for  it  is  the  only  weapon 
which  the  workers  could  effectually  employ.  A  pro- 
posal to  prohibit  an  agreement  among  workers  to 
quit  their  emplosrment  at  a  given  time  without  substi- 
tuting some  other  instrumentality  for  securing  justice 
would  not  receive  at  the  hands  of  Congress  a  mo- 
ment's consideration.  In  making  the  strike  unlawful* . 
it  is  obvious  that  there  must  be  something  given  to  | 
the  workers  in  exchange  for  it  The  thing  substi- 
tuted for  the  strike  idiould  be  more  certain  in  attain- 
ing justice  and  should  do  what  the  strike  can  not  do; 
namely,  protect  the  great  masses  of  the  people  who 
are  not  directly  Involved  in  the  controversy.  The 
ccmunittee  has  substituted  for  the  strike  the  justice 
which  will  be  administered  by  the  tribmials  created  in 
the  bill  for  adjudging  disputes  whidi  may  hereafter 
arise. 

^From  die  public  standpoint  and  in  die  interest  of 
the  people  generally,  it  has  become  perfectly  dear 


that,  in  transportation,  at  least,  both  the  strike  and 
the  lockout  must  cease.  This  country  has  been  so 
developed,  its  population  is  so  situated,  its  commerce  I 
so  crystalUzed  that  regularity  and  continuity  in  trans-  J 
portation  have  become  absolutely  indispensable  to  the 
lives  andliealth  of  the  people  and  the  existence  of  our 
industrial  and  commercial  welfare.  A  general  sus- 
pension in  the  movement  of  traffic  for  a  fortnight 
would  starve  or  freeze,  or  both,  a  very  large  ntmiber 
of  men,  women  and  children;  and,  if  it  were  continued 
a  month  or  two  months,  it  would  practically  destroy 
half  our  population.  Our  business  affairs  would  be 
so  disordered  that  the  loss  would  be  greater  than  in 
any  conceivable  war  in  which  we  might  engage.  It 
is  just  as  much  the  function  of  the  Government  in 
these  circumstances  to  see  to  it  that  transportation  is 
adequate,  continuous,  and  regular  as  it  is  to  maintain 
order,  punish  crime  and  render  justice  in  any  other 
field  of  human  activity.  It  is  clear,  therefore,  that  the 
Government  must  settie  the  controversies  between 
railway  managers  and  railway  employees  which,  if 
left  to  be  fought  out  between  the  parties  themselves, 
will  lead  to  the  consequences  just  described.  TheYe 
is  but  one  way  in  which  this  can  be  done:  The  Gov- 
ernment must  undertake  to  declare,  in  any  such  case, 
what  is  justice,  what  is  fair  and  right,  between  the 
parties  to  the  dispute,  and  then  there  must  be  no  con- 
certed rebellion  or  conspiracy  among  those  whose 
rights  have  been  adjudged  for  the  purpose  of  coercing 
eitiier  of  the  parties  to  the  dispute  into  another  and 
different  settiement 

'7he  railway  unions  are  especially  opposed  to  these 
provisions  of  the  bill,  and  the  committee  addresses  a 
word  directly  to  them.  In  the  step  the  committee  has 
taken  there  is  no  hostility  to  unionized  labor;  no  op- 
position to  collective  bargaining.  Indeed,  the  unions 
and  collective  bargaining  are  necessary  parts  of  the 
plan  suggested  in  the  bilL  The  unions  can  be  more 
effective  in  securing  justice  under  the  proposed  ar- 
rangement than  they  ever  have  been  through  the 
strike,  for  after  all,  even  the  most  zealous  of  the  union 
leaders  must  admit  that  their  efforts  through  the 
strike,  from  their  own  standpoint,  have  substantially 
failed.  The  existing  complaints  with  respect  to  wages 
and  working  conditions  must  be  sufficient  evidence 
to  these  leaders  that  they  have  not  been  able  to  attain 
their  objects  in  the  old  way.  Why  not,  then,  ex-( 
change  the  instrumentality  wiiich  they  are  now  insist- 
ing upon  and  which  can  be  tolerated  no  longer  in  a 
free  country  for  a  better  one;  namely,  the  justice  of 
an  impartial  goivemmental  adjudication?  The  com- 
mittee is  aware  that  the  union  leaders  feel  that  they 
can  not  hope  for  justice  from  the  Government,  but  hi 
the  opinion  of  the  committee  tiiis  distrust  has  no 
foundation  and  ought  to  give  way  to  confidence  and 
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hope.  If  we  can  not  organise  tribunals  which  will  do 
justice  to  employees,  employers,  and  to  the  public 
in  a  buuness  wUch  so  vitally  affects  the  welfare  of 
the  Nation,  then  the  Government  is  a  complete  failure 
and  free  institutions  must  be  abondoned  as  an  un- 
successful experiment.  The  committee  believes  that, 
when  the  heat  of  the  immediate  conflict  over  this  legis- 
lation has  subsided,  a  great  majority  of  the  railway 
workers  will  hail  the  substitution  of  intelligent  and 
impartial  tribunals,  which  will  render  justice  to  them, 
for  the  right  to  enter  into  an  agreement  or  combina- 
tion to  destroy  transportation  as  a  deliverance;  and 
as  a  better  way  to  secure  what  rightly  belongs  to  them 
than  the  mediods  which  they  have  heretofore  em- 
ployed." 

The  House  Bill 

The  Esch  bill  (H.  R.  10453)  as  it  finally  passed  the 
House  on  November  17,  1919,  in  Title  HI  thereof,  pro- 
vided for  disputes  between  carriers  and  their  employ- 
ees in  the  following  manner. 

The  act  makes  it  the  duty  of  the  carriers  "to  exert 
every  reasonable  eflfort  and  adopt  every  available  and 
reasonable  means"  to  prevent  interruption  of  operation 
by  reason  of  controversies  over  questions  of  wages, 
working  conditions  or  the  discipline  of  employees ;  and 
the  carriers  and  their  employees  are  directed  to  hold 
conferences  with  a  view  to  settling  such  controversies. 
If  labor  disputes  cannot  be  settled  between  the  parties, 
they  will  be  referred  to  one  of  three  Railway  Boards 
of  Adjustment,  and  if  not  settled  by  majority  de- 
cision of  such  boards,  they  will  be  certified  to  and 
finally  settled  by  one  of  three  Commissions  on  Labor 
Disputes. 

The  Railway  Boards  of  Adjustment  and  the  Com- 
missions on  Labor  Disputes  are  numbered  One,  Two 
and  Three.  The  Railway  Board  of  Adjustment  Num- 
bered One  shall  consist  of  eight  members,  four  to  be 
selected  and  compensated  by  the  carriers,  and  one  each 
by  the  chief  executive  officer  of  the  Brotherhood  of. 
Locomotive  Engineers,  The  Brotherhood  of  Firemen 
and  Enginemen,  The  Order  of  Railway  Conductors 
and  The  Brotherhood  of  Railroad  Trainmen.  Com- 
missions on  Labor  Disputes  Numbered  One  shall  con- 
sist of  eight  members,  four  to  be  selected  by  the  car- 
riers and  four  "who  shall  be  the  chief  executive  offi- 
cers of  the  organizations  of  employees,  or  sohie  person 
designated  by  them,  hereinbefore  mentioned  in  con- 
nection with  the  creation  of  Board  of  Adjustment 
Numbered  One." 

Railroad  Board  of  Adjustment  Numbered  Two  shall 
consist  of  twelve  members,  six  chosen  by  the  carriers 
and  one  each  by  the  chief  executive  officers  of  the  In- 
ternational Association  of  Machinists,  International 
Brotherhood  of  Boiler  Makers,  Iron  Ship  Builders  and 


Helpers  of  America,  The  International  Brotherhood 
of  Blacksmiths  and  Helpers,  The  Brotherhood  of  Rail- 
way Carmen  of  America,  The  Amalgamated  Sheet, 
Metal  Workers'  International  Alliance  and  the  Inter- 
national Brotherhood  of  Electrical  Workers.  The 
Commission  on  Labor  Disputes  Numbered  Two  shall 
consist  of  twelve  members  chosen  in  the  same  manner 
as  the  Commission  Numbered  One. 

The  Railway  Board  of  Adjustment  Numbered  Three 
shall  consist  of  eight  members,  four  selected  by  the  car- 
riers and  one  each  by  the  chief  executive  officers  of 
The  Order  of  Railway  Telegraphers,  The  Switchmen's 
Union  of  North  America,  The  Brotherhood  of  Railway 
Clerks  and  the  United  Brotherhood  of  Maintenance  of 
Way  Employees  and  Railway  Shop  Laborers.  The 
Commission  Numbered  Three  is  to  be  organized  in 
the  corresponding  way. 

The  exact  jurisdiction  of  the  Railway  Boards  of  Ad- 
justment is  not  made  clear  by  the  act,  but  it  may  be  in- 
ferred that  the  Boards  will  hear  the  controversies  af- 
fecting the  employees  who  belong  to  the  union  which 
their  membership  represents  respectively,  because  the 
act  provides  that,  "Additional  Boards  of  Adjustment 
and  Commissions  on  Labor  Disputes  may  be  organ- 
ized from  time  to  time  to  cover  other  employees  or 
classes  of  employees  under  the  provisions  of  this  Act." 
The  Boards  and  the  Commissions  shall  meet  in  Wash- 
ington once  a  month  and  continue  in  session  until  all 
the  business  then  before  them  is  concluded,  but  the 
Railway  Boards  of  Adjustment  may  appoint  any  two 
of  their  members  to  hold  hearings  and  take  testimony 
in  any  part  of  the  United  States. 

Discussion 

The  Senate  Bill  provides  for  the  selection  of  the  la- 
bor representatives  on  the  boards  of  original  jurisdic- 
tion from  a  panel  presented  by  the  labor  interests  and 
for  a  final  non-partisan  review  of  every  dispute  by  the 
Transportation  Board  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the  Senate.  In  the 
House  Bill  no  such  opportunity  for  a  final  non-partisan 
determination  of  questions  is  provided  and  the  labor 
representatives  on  the  Boards  and  Commissions  are 
chosen  by  the  interests  who  are  parties  to  the  disputes 
and  who  have  taken  their  position  in  regard  to  the  dis- 
putes before  they  reach  the  Boards.  There  is  no  rea- 
son to  believe  that  the  members  of  the  Railway  Boards 
of  Adjustment  or  the  Commissions  on  Labor  Disputes 
will  be  more  likely  to  arrive  at  a  majority  decision  than 
the  parties  themselves  are  able  to  arrive  at  a  decision 
in  conference.  The  House  Bill  does  not  seem  to  be  an 
adequate  attempt  to  assist  in  the  solution  of  labor  dis- 
putes on  the  railroads  of  the  United  States. 

The  failure  of  the  House  to  take  the  position  of  the 


December,  1919 


Law    and    Labor 


Page  23 


Senate  Committee,  that,  when  an  adequate  means  for 
the  adjustment  of  disputes  can  be  secured  industrial 
warfare  cease  in  the  public  interest,  cannot  possibly 
commend  itself  to  the  public  mind.  When  the  govern- 
ment of  a  democratic  country  provides  for  the  impar- 
tial consideration  and  determination  of  any  controversy 
which  may  arise  between  citizens,  then,  if  those  citi- 


zens are  not  compelled  to  accept  such  impartial  deter- 
mination of  their  controversy,  democracy  is  a  failure 
and  the  boast  of  our  civilization  is  a  tinkling  symbol. 
When  the  Cummins  Bill  has  been  considered  and 
passed  by  the  Senate,  the  Senate  and  House  will  go 
into  conference  and  the  House  Bill  is  certain  to  under- 
go radical  changes. 


Organized  Labor  and  The  Railroad  Bills 


The  Railroad  Brotherhoods  threw  the  shadow  of 
the  "right  to  strike"  across  the  country-  in  September, 
1916,  and  startled  the  Government  into  the  passage 
of  the  Adamson  Law.  That  was  a  grave  mistake  both 
on  the  part  of  the  Brotherhoods  and  on  the  part 
of  the  Government.  Our  system  and  theory  of 
Government  does  not  provide  that  persons  engaged 
in  a  private  enterprise,  however  affected  with  the  pub- 
lic interest,  may  go  to  the  Government  to  get  their 
wages  raised  and  those  who  try  to  do  such  a  thing 
must  pay  for  it  some  time.  The  anti-strike  provisions 
of  the  Cummins  Bill  are  the  fair  result  of  the  Adam- 
son  Act.  Mr.  Gompers  has  said  before  the  Commit- 
tees in  the  Senate  and  in  the  House  what  he  said  in 
1916,  that  anti-strike  legislation  would  not  be  obeyed, 
could  not  be  enforced  and  that  he,  as  President  of 
the  American  Federation  of  Labor,  would  not  lend  his 
influence  for  obedience  to  such  a  law.  During  the 
discussion  of  anti-strike  legfislation  in  1916,  Mr. 
Gompers  said:  ''Law  or  no  law.  President  or  no 
President,  such  a  law  would  not  be  obqred.*'  And 
testifying  before  a  Committee  of  Congress  this  year 
Mr.  Gompers  said :  ''With  a  full  sense  of  my  respon- 
sibility, I  say  that  I  should  have  no  more;  hesitancy 
about  participating  in  a  strike  after  its  passage  than 
I  do  now.  It  wouldn't  stop  strikes;  it  would  make 
law  breakers," 

In  the  "Federationist"  for  November,  1919,  after 
setting  forth  the  Thirteenth  Amendment  to  the  Con- 
stitution of  the  United  States  in  heavy  black  type, 
followed  by  the  provisions  of  the  Cummins  Bill 
against  strikes,  Mr.  Gompers  says,  among  other 
things : 

"The  measure  is  intended  to  prevent  strikes.  It 
evidently  does  not  occur  to  the  Senator  who  fathered 
the  bill  that  while  under  its  terms  strikes  would  be 
made  illegal,  they  would  not  be  prevented. 

''Besides  the  bill  proposes  an  incentive  to  strikes. 
It  provides  that  a  board  of  five  members  shall  arbi- 
trarily fix  'wages,  hours  and  working  conditions'  for 
the  2,000,000  railroad  workers  and  against  its  decision 
there  can  be  no  appeal. 


"The  board  can  order  the  railroad  employees  to 
work  ten,  twelve  or  sixteen  hours  a  day  and  they 
must  do  it  or  go  to  jail  if  they  refuse.  It  can  reduce 
wages  10,  20  or  even  50  per  cent  and  the  employees 
must  accept  it  without  a  murmur  or  go  to  jail. 

"The  2,000,000  railroad  employees  must  therefore 
agree  to  involuntary  servitude  or  be  imprisoned.  ♦  ♦  ♦ 

"A  great  many  persons  have  reached  the  conclu- 
sion that  since  railway  strikes  are  an  inconvenience 
there  should  be.  no  railway  strikes  and  that  hence  it 
should  be  made  impossible  for  railway  men  to  strike. 

"It  can  not  be  made  impossible  for  railway  men 
to  strike.  In  the  first  place  it  would  be  a  physical 
task  impossible  of  achievement  It  may  be  set  down 
as  an  absolute  certainty  that  if  railway  men,  or  any 
other  group  of  workers^  feel  a  sufficient  sense  of  un- 
remedied injustices  they  will  cease  work  until  such 
time  as  they  feel  that  the  injustice  has  been  removed." 

Following  these  paragraphs  there  is  a  laudation  of 
the  trades  unions  movement  which  sweeps  Mr. 
Gompers  on  to  the  remark  that  "Any  effort  to  abridge 
by  law  the  legitimate  activities  of  the  trade  union 
movement  is  an  effort  to  abridge  human  progress." 

The  questions  which  Mr.  Gompers  raises  by  his 
defiance  of  anti-strike  legislation  are  two : 

(1)  Will  the  American  Federation  of  Labor  con- 
spire to  violate  the  law? 

(2)  Is  the  American  Federation  of  Labor  so  weak 
that  it  cannot  control  its  members  if  they  are  inclined 
to  violate  the  law? 

These  questions  are  perhaps  academic.  They  cer- 
tainly have  nothing  to  do  with  the  merit  of  the  pro- 
posed legislation.  It  cannot  offend  the  tradition  or 
moral  sense  of  the  American  people  to  set  it  upon  the 
statute  books  that  the  life  and  protection  of  the  people 
is  paramount  to  the  interest  of  any  group  or  set  of 
people  whatever  their  lot  may  be.  If  it  offends  any 
element  of  the  population  to  say  so,  then  theiij  ideas 
and  their  morality  belong  to  the  feudal  ages.  ^  ^^ 
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Letter  from  the  President  of  the  National  Milk  Producers'  Federation 
to  the  President  of  the  American  Federation  of  Labor 


Following  the  sudden  adjournment  of  the  Industrial 
Conference,  Mr.  Gompers  announced  that  there  would 
be  a  meeting  of  labor  leaders  at  Washington  on  De- 
cember 13th.  To  this  meeting  he  invited  Milo  D. 
Campbell,  President  of  the  National  Milk  Producers' 
Federation,  and  in  answer  to  this  invitation  Mr.  Camp- 
bell sent  the  following  letter : 

"I  am  just  in  receipt  of  your  letter  of  invitation  ex- 
tended to  the  National  Milk  Producers'  Federation  to 
join  in  a  conference  with  organized  labor  at  a  meeting 
which  you  have  called  for  December  13  at  Labor  Fed- 
eration headquarters  in  Washington. 

"In  your  invitation  you  announce  the  purpose, 
among  other  things,  to  consider  'collective  bargain- 
ing' for  farmers,  and  that  other  farm  organizations 
are  to  be  invited. 

"The  reference  you  make  to  the  preliminary  meet- 
ing to  consider  this  call  is  familiar,  as  I  was  present  at 
the  first  meeting  of  the  same. 

"I  was  not  present,  however,  when  any  agreement 
was  reached  approving  the  same  under  conditions 
then  or  now  existing. 

"The  annual  meeting  of  the  National  Milk  Pro- 
ducers' Federation  will  not  take  place  until  the  16th 
and  17th  of  December,  at  Chicago,  and  as  president  of 
such  federation  I  would  not  consider  a  matter  of  this 
importance  one  within  my  power  to  determine. 

"I  will,  however,  confer  at  once  with  the  executive 
committee  and  abide  by  their  decision. 

"The  National  BoArd  of  Farm  Organizations  is  made 
up  of  many  distinct  associations  and  farm  bodies. 
While  I  am  chairman  of  the  general  board,  I  feel  that 
in  a  matter  of  this  importance  each  organization 
should  act  for  itself,  deciding  its  own  course. 

"I  fully  agree  with  you  that  the  farmers  of  the 
country  have  many  common  interests  with  the  toilers 
of  the  cities.    Tt  is  unnecessary  to  enumerate  them. 

"But  events  of  the  last  year,  and  particularly  of  the 
last  few  weeks,  have,  in  my  opinion,  alienated  much 
of  the  good  will  toward  organized  labor  that  was  pre- 
viously in  the  heart  of  the  farmers.  ^ 

"For  this  condition  you  may  not  be  responsible,  nor 
other  sane  and  conservative  members  of  the  A.  F.  of  L. 

"I  think  that  I  can  appreciate  the  difficult  position 
you  hold;  but  at  this  moment  your  team  is  running 
away.  We,  as  farmers,  would  be  glad  to  aid  in  stop- 
ping them,  but  not  to  ride  in  the  wagon. 

"We  do  want  the  right  to  collectively  sell  our  farm 
products  and  the  right  to  buy  our  necessities  collec- 
tively. 

"But  we  do  not  ask  the  right  to  imp#se  our  collec- 


tive agent  upon  any  purchaser,  nor  the  right  to  tell 
any  purchaser  that  if  he  does  not  want  our  collected 
products  at  the  price  we  name  that  he  must  arbitrate ; 
or  that  he  must  not  supply  his  wants  from  any  other 
source  if  he  would  avoid  trouble. 

"We  do  not  ask  through  legal  enactment,  nor  in 
the  court  of  public  sentiment,  any  such  un-American 
advantage.   There  are  some  radical  diflferences,  I  fear,^ 
and  with  roots  reaching  down  too  deep  for  affiliation 
at  this  time. 

"  'Law  and  order'  are  words  that  have  not  yet  been 
erased  from  the  vocabulary  of  the  farmer,  and  can- 
not be  with  ease. 

"He  believes  in  the  open  shop.  He  is  not  opposed 
to  labor  unions.  He  may  be  divided  in  sentiment  upon 
the  right  to  quit  work,  to  strike,  and  under  what 
circumstances. 

"But  the  right  to  contract  between  men  is  to  him 
a  sacred  one. 

"With  the  great  coal  mining  strike  now  on;  with 
the  railroad  strike  threatened;  with  labor  unions  at 
the  throat  of  the  nation  under ' present  conditions; 
with  starvation  and  the  tortures  of  winter  cold  but 
a  few  weeks  or  days  ahead ;  do  not  offer  pleasant  con- 
templation for  the  convening  of  such  a  conference  as 
the  one  you  suggest. 

"Farmers  do  want  some  relief,  but  they  will  only 
ask  such  relief  through  channels  provided  by  the  con- 
stitution and  laws  of  the  country. 

"Now,  Mr.  Gompers,  I  may  be  wrong  in  writing  to 
you  of  these  things,  for  you  have  many  times  pro- 
tested that  the  conditions  above  were  not  to  your  lik- 
ing. But  they  exist  and  are  in  the  saddle  in  the  name 
of  organized  labor. 

"If  your  conference  is  for  the  purpose  of  rededicat- 
ing  both  labor  and  agriculture  to  the  support  of  the 
constitution  and  laws  of  the  country ;  to  the  preserva- 
tion of  law  and  order;  to  needed  changes  of  law 
through  lawful  means;  to  just  maintenance  of  prop- 
erty rights ;  to  fight  bolshevism  and  radical  socialism ; 
to  punish  violence ;  to  suppress  the  red  flag ;  to  justly 
benefit  the  condition  of  labor  and  agfriculture  without 
injustice  to  others,  then  I  am  with  you  heart  and  soul. 

"In  this  letter  I  have  only  spoken  my  own  opinions 
and  have  not  consulted  any  of  my  directors  or  others. 

"If  they  differ  with  me,  Ihey  will  undoubtedly  speak 
fo-  themselves.  But  as  you  asked  for  an  immediate 
reply,  I  am  giving  you  my  own  personal  views. 

"I'hey  may  be  nisinttrpreted,  for  no  man  can  ex- 
press himself  as  opposed  to  radicalism  in  these  days 
without  beiner  classed  as  an  enemv  to  labor."^ 
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The  President's  Second  Industrial  Conference 


Following  the  suggestion  of  the  Public  Group  in 
the  last  conference  that  another  conference  be  held» 
the  President  has  appointed  the  following  gentlemen 
to  meet  in  Washington  on  December  1st  to  consider 
questions  of  industrial  relations.  The  President's 
letter  of  invitation  says : 

"It  is  not  expected  that  you  will  deal  directly  with 
any  conditions  which  exist  today  but  that  you  may 
be  fortunate  enough  to  find  such  ways  as  will  avoid 
the  repetition  of  these  deplorable  conditions." 

Secretary  of  Labor  Wilson,  formerly  an  officer  of 
the  United  Mine  Workers. 

Thomas  W.  Gregory,  former  Attorney-General. 

George  W.  Wickersham,  Attorney-General  in  the 
Taft  Administration. 

Herbert  C.  Hoover. 

Oscar  S.  Straus,  Secretary  of  Commerce  and  Labor 
during  President  Roosevelt's  administration. 

Frank  W.  Taussig,  Political  Economist,  formerly 
on  the  Harvard  faculty. 

Samuel  W.  McCall,  Lawyer,  former  Governor  of 
Massachusetts. 


Martin  H.  Glynn,  Editor,  former  Governor  of  New 
York. 

Henry  C.  Stuart,  Banker,  former  Governor  of  Vir- 
ginia. 

William  O.  Thompson,  President  of  Ohio  State 
University. 

George  T.  Slade,  Railroad  man. 

Julius  Rosenwald,  President  Sears-Roebuck  Com- 
pany. 

Owen  D.  Young,  Vice-President,  General  Electric 
Company. 

Henry  J.  Waters,  President  Kansas  State  Agricul- 
tural College. 

Stanley  King,  Secretary  of  the  W.  H.  McElwain 
Company,  Shoe  Manufacturers. 

Henry  M.  Robinson,  an  Attorney  and  Adviser  to 
the  President  on  the  Peace  Conference. 

It  is  to  be  observed  that  Secretary  Wilson  is  the 
only  one  of  these  gentlemen  who  is,  or  ever  has  been, 
a  labor  leader. 


Federal  Court  Enjoins  Strike  to  Protect  Labor  Contracts 


Montgomery  et  aL  v.  Pacific  Electric  Railway  Co., 
258  Fed.,  382. 
The  Southern  Pacific  operates  electric  railways 
running  out  of  Los  Angeles  to  San  Pedro,  where  the 
government  established  a  naval  base ;  to  Arcadia  and 
Fort  I.i  J  Arthur,  where  it  established  army  encamp- 
ments; and  to  other  points  near  Los  Angeles,  where 
the  government  was  interested  in  work  valuable  to 
it  during  the  war.  In  May  and  June,  1918,  the  Brother- 
hood of  Railroad  Trainmen  and  the  Brotherhood  of 
Locomotive  Engineers  attempted  to  unionize  the  em- 
ployees of  these  electric  lines,  notwithstanding  the  fact 
that  their  employment  was  controlled  by  written  con- 
tracts in  which  it  was  stated  that  their  employment 
was  accepted  upon  the  condition  that  they  did  not 
belong  to  any  union.  The  agents  of  the  unions  boarded 
the  trains  and  used  coercive  methods  and  opprobrious 
language  in  inducing  the  trainmen  to  join  the  unions. 
At  1.30  P.  M.  on  July  2,  1918,  the  strike  leaders  handed 
the  General  Superintendent  a  statement  saying  that 
unless  he  recognized  the  unions  immediately  a  strike 
would  be  called  at  7  P.  M.  of  that  day.  This  he  refused 
to  do.  The  strike  was  called  and  at  9.30  P.  M.  of 
the  same  day  the  activities  of  the  leaders  were  en- 
joined by  a  restraining  order  of  the  Federal  Court. 
This  order  was  made  permanent  pending  the  trial  of 


the  case  upon  its  merits  and  from  that  order  the  de- 
fendants appealed. 

Before  the  Circuit  Court  of  Appeals  the  defendants 
claimed  that  their  activities  were  protected  by  the 
Clayton  Act.  They  admitted  that  the  case  fell  with- 
in the  rule  of  Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
against  inducing  breach  of  contract,  but  maintained 
that  the  United  States  Supreme  Court  in  passing  upon 
that  case  had  disregarded  the  Clayton  Act  because 
the  Clayton  Act  was  passed  after  the  occurrences 
which  gave  rise  to  the  Hitchman  case  had  taken  place, 
although  it  was  passed  before  the  case  got  to  the 
Supreme  Court. 

It  appeared  in  the  evidence  that  the  conduct  of  the 
unions  had  so  threatened  the  interruption  of  traflFic 
that  the  Commanding  Officer  of  the  Submarine  Base 
at  San  Pedro  had  seen  fit  to  put  a  military  guard  on 
each  train  to  see  that  it  ran  without  interruption. 

The  court  found  that  the  case  did  not  come  within 
the  protection  -of  the  Clayton  act  and  quoted  the 
Supreme  Court  in  the  Hitchman  case  where  the  court 
said:  "Needless  to  say  there  is  no  active  legislation 
to  which  defendant  may  resort  for  justification."  The 
court  further  found  the  case  outside  the  protection  of 
tfie  Clayton  Act  because  of  the  Cpniuctj^of  the  defend- 
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ants  in  organizing  the  employees  of  the  plaintiff.    On 
this  point  the  court  said : 

"With  the  contract  between  the  complainant  com- 
pany and  its  employees  the  appellants  Montgomery 
and  Farquharson  in  their  respective  capacity,  and 
others  acting  with  them,  undertook  to  interfere,  not 
by  'recommending,  or  advising,  (k*  persuading*  such 
emplojrees  to  break  their  contract  and  stop  the  work  in 
which  they  were  engaged  by  any  peaceful  or  lawful 
means,  but  by  threats,  opprobrious  epithets,  and  in- 
sults, to  such  an  extent  Uiat  it  became  necessary  for 
tiie  omunanding  officer  of  the  United  States  Sub- 
marine base  at  San  Pedro  to  give  public  warning  to 
all  persons  concerned  against  any  interference,  or 
Btttoapt  to  interfere,  or  attempt  to  obstruct  the  free 
passage  of  freight  or  passenger  trains  or  trolley  cars 
to  or  from  San  Pedro  and  the  Outer  Harbor  there,  and 
to  actually  put  naval  guards  on  each  car  to  enforce  his 
command.   Surely  nothing  more  need  be  said  to  show 


the  absurdity  of  the  pretension  that  the  appellants' 
interference  with  the  existing  contract  between  the 
complainant  company  and  its  emplojrees  was  not  that 
peaceful,  lawful  recommending,  advising,  or  persuad- 
ing the  latter  to  cease  work  and  terminate  their  em- 
plojrment,  permitted  by  the  provisions  of  the  act  of 
Congress  of  October  15, 1914  (Clayton  Act).'* 

The  Clayton  Act  will  come  before  the  Supreme  Court 
of  the  United  States  during  this  term  of  the  court,  in 
the  case  of  Duplex  Printing  Company  v.  Deering,  and 
no  doubt  the  opinion  in  that  case  will  settle  once  for 
all  whether  the  Congress  of  the  United  States  did, 
or  even  can,  enact  legislation  which  will  protect  any- 
body in  acts  of  disorder  and  violence,  by  reason  of  the 
fact  that  he  represents  a  labor  organization  or  any- 
thing else  under  the  sun.  And  in  the  meantime  the 
spirit  of  our  law  will  not  be  broken  by  any  amount 
of  argument  or  labored  reasoning. 


Fighting  for  the  Open  Shop  in  Massachusetts 


Polsom  Engraving  Co.  v.  McNeil  Wright  Company 
V.  McNeil.  Supreme  Judicial  Court,  Sussex 
County,  Mass.    In  Equity,  September  15,  1919. 

In  1909  the  International  Photo  Engravers'  Union 
called  a  general  strike  in  Boston  against  the  employers 
of  photo  engravers  for  the  purpose  primarily  of  en- 
forcing the  closed  shop.  This  strike  was  enjoined  and 
the  injunction  upheld  by  the  full  bench  in  the  case 
of  Folsom  V.  Lewis,  208  Mass.,  336.  In  its  decision 
the  court  stated: 

''Conduct  directly  affecting  an  employer  to  his  de- 
triment, by  interference  with  his  business,  is  not  justi- 
fiable in  law,  unless  it  is  of  a  kind  and  for  a  puri)ose 
that  has  a  direct  relation  to  benefits  that  the  laborers 
are  trying  to  obtain.  Strengthening  the  forces  of  a 
labor  union,  to  put  it  in  a  better  condition  to  make 
its  claims  in  controversies  that  may  afterwards  arise 
with  the  employers,  is  not  enough  to  justify  an  attack 
upon  the  business  of  an  employer  by  inducing  his  em- 
ployees to  strike.** 

In  April  of  this  year  the  Photo  Engravers'  Union 
in  Boston  revi*  M  its  attempt  to  unionize  the  shops 
there  and  demanded  that  the  employers  sign  a  con- 
tract, the  second  article  of  which  read : 

"In  order  to  secure  careful  and  competent  fellow 
servants  and  to  diminsh  so  far  as  possible  the  risks 
and  dangers  incident  to  those  engaged  in  the  art  of 
photo  engraving,  the  employing  photo  engravers  of 
Boston  agree  that  in  their  emplo3rment  of  journeymen 
and  apprentices  they  will  give  preferenfce  to  the  mem- 
bers of  the  Boston  Photo  Engravers*  Union,  No.  3, 
I.  P.  E.  U.,  by  notifying  the  Union  officials  when 


additional  journeymen  or  apprentices  are  needed.  If 
the  Union  cannot  furnish  and  supply  competent  help, 
the  employer  may  secure  such  help  from  other  sources. 

"And  it  is  distinctly  understood  and  agreed  that 
the  said  employing  photo  engravers  shall  assist  the 
officials  of  the  Boston  Photo  Engravers'  Union,  No. 
3,  I.  P.  E.  U.,  in  having  their  members  comply  with 
all  their  obligations  to  said  Union.'* 

The  Folsom  Engraving  Company  and  the  Wright 
Company  refused  to  sign  and  a  strike  ensued.  The 
companies  brought  two  actions  against  the  union 
which  were  heard  together.  Under  the  pr.ir:.c2  of 
Massachusetts  the  case  was  referred  to  a  Master  for 
the  findings  of  fact.  The  Master  found  that  the  strike 
was  accompanied  by  the  usual  incidents  of  picketing, 
such  as  crowding  about  an  employee  on  the  street, 
following  him,  calling  him  by  vulgar  and  obscene 
epithets,  and  by  assaults.  On  the  question  of  responsi- 
bility of  the  union  for  these  unlawful  practices,  the 
Master  made  the  following  finding,  which  is  interest- 
ing because  it  is  t3rpical : 

^The  officen  and  members  of  the  union  who  ap- 
peared before  me  were  all  of  gentlemanly  appearance 
and  denied  any  knowledge  of  any  of  the  occurrences 
related.  The  defendants  McNeil  and  Maguire  have 
repeatedly  stated  to  members  of  the  union  who  were 
assigned  for  picket  duty  that  pickets  must  refrain  from 
using  vulgar,  profane,  or  abusive  language  to  any  em- 
ployees of  the  shops  where  the  strike  was  in  effect  and 
not  to  urge  emplo]rees  who  were  under  contract  to 
violate  their  contract  and  to  employ  only  peaceful 
methods  in  their  ^^'leui'^^^^^j^fll^^^^  employees.  ^ 
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find,  however,  that  in  spite  of  these  instructions  the 
acts  before  related  have  taken  place,  although  it  was 
not  made  to  appear  that  in  all  of  the  instances  the 
things  said  or  done  were  by  persons  known  to  be  mem- 
bers of  the  union,  but  in  some  of  the  instances  the 
things  were  done  by  men  known  to  be  members  and 
in  nearly  all  instances  members  were  present  when 
the  things  were  said  or  done/' 

The  union  addressed  letters  to  printers  and  various 
customers  of  the  plaintiff,  advising  them  of  the  strike 
and  that  the  plaintiffs  were  "unfair*'  and  asking  for 
their  co-operation  in  the  fight  of  the  union  against  the 
employers.  One  of  these  letters  concluded  with  the 
phrase  "Yours  for  Americanism." 

The  Folsom  Engraving  Company  sent  the  secretary 
of  the  union  a  letter  on  June  3rd,  notifying  the  union 
of  the  names  of  its  employees  who  were  under  con- 
tract, but  after  the  receipt  of  that  letter  these  men 
were  still  threatened  with  injury  in  order  to  induce 
them  to  quit  their  employment. 

The  Master  found  that  the  plaintiffs  were  running 


an  open-shop  before  the  strike  occurred  and  that  more 
than  half  of  their  employees  were  members  of  the 
union.  An  injunction  issued  without  opinion  by  the 
court,  restraining  the  members  from  "combining  to 
induce  or  cause  any  person  under  written  contract  of 
employment  with  the  plaintiff  to  break  or  abandon 
such  contract"  and  from  paying  strike  benefits  to 
persons  under  contract  with  the  plaintiff  who  may 
have  broken  said  contract;  from  issuing  circulars  or 
statements  calculated  to  designate  the  plaintiff  as 
unfair  or  to  effect  a  boycott,  and  from  using  any 
coercive  methods  to  induce  persons  to  quit  employ- 
ment or  refrain  from  employment  with  the  plaintiff. 

The  injunction  was  not  as  broad  as  the  injunction  in 
Folsom  V.  Lewis,  but  the  skillful  wording  of  Article 
II  in  the  contract  proposed  by  the  union,  may  have 
sustained  the  claim  of  the  union  in  the  mind  of  the 
court  that  they  were  not  seeking  a  closed  shop.  How- 
ever, the  plaintiff's  are  now  able  to  operate  their  plants 
unmolested  and  are  continuing  their  course  wholly 
free  from  union  domination. 


Contempt  Proceedings  in  New  York  to  Upliold  an  Injunction  Order 


Kayter  v.  FiUgerald,  et  al.,  178  N.  Y.,  Supp.,  130.    In 
the  matter  of  the  Contempt  of  Stump,  et  aL 

On  July  24th  an  injunction  pendente  lite  was  en- 
tered in  the  case  of  Kayser  v.  Fitzgerald  to  protect  the 
operation  of  the  plaintiff's  factory  at  Sidney,  N.  Y., 
against  the  unlawful  activities  of  strikers^  under  the 
direction  of  Robert  F.  Stump,  Otto  Boelke,  Harry  T. 
Wilpers  and  Hanna  Chrisman.  On  July  29th  these 
leaders  were  directed  by  an  order  to  show  cause  why 
they  should  not  be  punished  for  contempt  of  the  in- 
junction. It  appeared  from  the  evidence  that  Stump 
told  a  large  crowd  when  served  with  the  order  that 
"the  injunction  order  did  not  amount  to  much  of  any- 
thing ;  that  it  was  a  matter  for  the  lawyers  to  see  to, 
and  that  it  did  not  concern  the  strikers."  Stump  and 
the  rest  of  the  leaders  continued  their  activity  in 
directing  the  pickets  just  as  before  the  injunction  had 


issued.  

The  court  made  some  review  of  the  activities  of 
pickets,  and  of  their  rights  under  the  New  York  law 
permitting  peaceful  picketing.  The  court  held  that  the 
test  of  the  rights  of  a  picket  were  to  be  found  in  the 
answer  to  the  question  "Would  this  be  lawful  if  no 
strike  existed?" 

"It  is  dear/'  said  the  court,  "if  one  does  not  desire 
speech  of  another  he  may  as  surely  have  his  privacy 
therefrom  as  the  privacy  of  his  home.  It  is  imdeniable 
that  the  so-called  right  of  peaceful  persuasion  may  be 
exercised  only  upon  those  who  are  willing  to  listen 
to  the  persuasive  arguments."  The  court  found  the 
defendants  guilty  and  sentenced  Stump  to  thirty  days 
in  prison  and  a  fine  of  $250 ;  Boelke  the  same ;  Wilpers 
to  twenty  days  in  prison  and  $250  fine,  and  Chrisman 
to  $250  fine. 


Announcement 

This  issue  of  Law  and  Labor  completes  Vol.  I,  Jan.-Dec.  1919.  Many  notes  in 
appreciation  of  the  publication  have  been  received  and  many  of  our  readers  have  expressed 
a  desire  for  a  bound  volume  containing  all  the  issues  for  the  year. 

We  have,  therefore,  decided  to  make  up  a  limited  number  of  bound  volumes  with 
a  complete  index,  which  we  will  be  prepared  to  furnish  to  those  desiring  copies  at  five 
dollars  {$5)  per  volume. 

If  vou  care  for  such  a  copy,  please  notify  the  League  for  Industrial  Rights  at  once, 
using  the  post-card  inserted  in  this  issue.  #     nnn\(> 


Dinitiyprl  h\/ 


Page  28 


Law    and   Labor 


December,  1919 


DISCUSSION   OF    INDUSTRIAL   RELATIONS 

Amid  the  rapidly  MhifHng  MceneB  of  indtuiriai  and  Mociai  life  of  today,  uniformity  of  idea»  is 
neither  to  he  deeired  nor  expected,  and  the  caaam  of  truth  will  he  heat  aerved  hy  placing  he  fore  men  or 
induatry  any  important  diacuaaion  of  induatrial  relationa.  it  ia  in  thia  apirit  that  owar  aaaodation  in-- 
tenda  to  puhliah  information  under  thia  title,  without  advoca^ofthe  ideaa  therein  contained. 

Employee  Representation  Plan  of  the  Printz-Biederman  Company, 

Cleveland,  Ohio 


This  plan  was  adopted  in  1914.  It  originally  pro- 
vided for  a  Cabinet,  a  Senate  and  a  House  of  Repre- 
sentatives, but  it  has  been  modified  and  under  the  pres- 
ent arrangement  the  House  of  Representatives  con- 
sists of  employees,  and  the  Planning  Board  of  Repre- 
sentatives of  the  management.  Arbitration  is  resorted 
to  if  both  sides  cannot  agree  upon  any  question. 

The  Management  says  that  the  system  is  a  success, 
and  it  is  is  evident  that  it  is  satisfactory  to  the  em- 
ployees, for  at  a  meeting  of  the  House  of  Represen- 
tatives in  April  of  this  year  a  secret  ballot  was  tak«n 
as  to  whether  the  workers  wanted  a  union  shop,  or 
whether  they  would  continue  under  the  plan,  and  there 
was  only  one  vote  for  a  union  shop. 
Representation 

One  Representative  is  elected  for  every  20  people. 
In  separate  departments  containing  less  than  20  peo- 
ple one  Representative  is  allowed.  The  Company  em- 
ploys about  820  people. 

House  of  Representatives 

This  body  is  composed  exclusively  of  the  elected 
Representatives  of  the  Employees  and  its  deliberations 
cover  matters  concerning  wages,  hours,  and  conditions 
of  employment.  It  elects  its  own  officers,  who  con- 
sist of  a  President,  Vice  President,  Secretary  and  Ser- 
geant-at-Arms  by  a  majority  vote,  using  the  Australian 
ballot.  Meetings  of  the  House  are  held  every  Tues- 
day between  10  and  11  A.  M.,  and  a  majority  of  active 
members  constitutes  a  quorum. 

Planning  Board 

This  body  represents  the  Management  and  is  com- 
posed the  executives  of  all  the  departments  in  the 
factory.  It  passes  on  all  questions  brought  up  in  the 
House  of  Representatives.  The  Secretary  of  the  House, 
who  is  also  a  member  of  the  Planning  Board  as  well 
as  being  in  charge  of  the  personnel  work  in  the  fac- 
tory, places  these  questions  before  the  Planning  Board. 
Terms  and  Qualifications  of  Employees*  Representa- 
tives and  Voters 

Representatives  are  elected  for  a  term  of  one  year 
and  are  required  to  have  had  six  months'  service  be- 
fore becoming  eligible  for  that  oflFice. 

Any  employee  who  has  been  six  months  in  the  ser- 
vice of  the  Company  is  entitled  to  vote. 
Nominations  and  Elections 

Voters  in  each  department  write  the  names  of  nom- 
inees on  slips  of  paper,  and  from  the  nominees  the 


employees'  Representatives  are  elected  by  Australian 
ballot.  Elections  are  held  during  the  first  week  of 
February  and  August. 

Employees'  Committees  and  Meetings 

The  Wage  Committee,  the  Betterment  Committee 
and  the  Board  of  Reviews  are  elected  by  a  majority 
vote  of  the  House  of  Representatives.  All  other  Com- 
mittees are  appointed  by  the  Chairman  of  the  House. 

The  Wage  Committee  consists  of  one  member  from 
each  major  department  of  the  plant;  the  Betterment 
Committee,  of  one  Representative  from  each  floor  of 
the  factory. 

The  Board  of  Reviews  is  composed  of  two  members 
of  the  H-juse,  but  these  members  are  elected  by  the 
House  Or  Representatives  each  time  a  case  is  submit- 
ted to  the  Board.  In  each  instance  the  Management 
also  appoints  two  members  of  this  Board,  and  the 
four  members  elect  an  additional  member  who  acts 
as  chairman.  This  Board  considers  all  cases  of  dis- 
charge when  referred  to  it,  and  may  make  reinstate- 
ments ;  but  if  the  testimony  of  a  particular  case  proves 
that  an  order  aflfecting  the  standards  of  discipline,  or 
standards  of  production  of  the  working  force,  has  been 
violated,  the  Board  cannot  reinstate  the  applicant.  Its 
decisions  are  final. 

Arbitration 

If  the  House  of  Representatives  and  the  Manage- 
ment cannot  agree  on  the  settlement  of  any  question, 
the  House  and  the  Management  jointly  choose  an  out- 
side person,  usually  a  judge,  to  act  as  arbitrator,  and 
the  decision  of  this  official  is  final  and  binding. 

Amendments 
Amendments  to  this  plan  may  be  introduced  only 
^pon  the  written  recommendation  of  at  least  three 
members  of  the  House  of  Representatives,  and  a  two- 
thirds  vote  of  the  entire  membership  is  necessary  to 
authorize  the  change. 

9|e        4t        *        ♦        ♦ 

The  employees  of  this  Company  drew  up  a  set  of 
"Rules  Governing  Employees"  which  was  submitted 
to  the  House  of  Representatives  and  passed  by  that 
body.  No  better  evidence  of  the  cordial  relations 
which  exist  between  the  Company  and  its  workers 
could  be  found  than  this  set  of  regulations.  They  are 
very  complete  and  the  strict  observance  of  them  by 
the  workers  has  brought  excellent  results.       ^ 
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LET  every  American,  every  lover  of  liberty, 
every  well-wisher  of  his  posterity,  swear  by 
the  blood  of  the  Revolution  never  to  violate  in 
the  least  particular  the  laws  of  the  country,  and 
never  to  tolerate  their  violation  by  others.  Let 
reverence  for  the  laws  be  breathed  by  every 
American  mother  to  the  lisping  babe  that 
prattles  on  her  lap;  let  it  be  taught  in  the  schools, 
in  seminaries  and  in  colleges;  let  it  be  written  in 
primers,  in  spelling  books,  and  in  almanacs;  let 
it  be  preached  from  the  pulpits,  proclaimed  in 
legislative  halls  and  enforced  in  courts  of  justice. 
And,  in  short,  let  it  become  the  political  religion 
of  the  Nation ;  and  let  the  old  and  the  young,  the 
rich  and  the  poor,  the  grave  and  the  gay  of  all 
sexes  and  tongues  and  colors  and  conditions, 
sacrifice  unceasingly  upon  its  altars.'* 

—Abraham  Lincoln. 
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Official  Letter  to  the  Members  of  the  League^for  Industrial  Rights 


The  past  year  of  the  Association's  activities  was 
marked  by  more  changes,  more  progress  and  more 
service,  than  during  any  other  year  in  its  entire 
history. 

Its  name  was  changed  from  the  American  Anti- 
Boycott  Association  to  the  League  for  Industrial 
Rights,  the  membership  vote  in  support  thereof  being 
almost  unanimous.  The  General  Executive  Board 
was  given  authority  in  its  discretion  to  make  terms 
for  group  membership  where  desirable  on  a  reduced 
basis  for  dues.  These  two  changes  in  our  constitu- 
tion have  been  productive  of  much  good.  The  change 
in  name  has  led  to  greater  recognition  of  the  League 
in  many  public  ways,  and  to  a  cautious  broadening 
of  the  work  of  the  organization  into  the  field  of  in- 
dustrial relations,  without  in  any  way  impairing  its 
energies  in  the  service  in  which  it  has  won  some  of 
its  greatest  achievements. 

In  January,  1919,  the  organization  launched  its 
publication  "Law  and  Labor,"  dealing  with  litigation, 
and  with  intelligent  discussions  of  Industrial  Rela- 
tions. It  has  met  with  a  most  notable  reception 
throughout  the  country.  Its  circulation  has  been 
doubled,  and  where  there  has  appeared  any  delay  in 
delivery,  urgent  re  ^uests  to  expedite  the  issue  have 
been  received.  The  magazine  is  unique,  dealing  with 
subjects  not  dealt  with  by  any  other  magazine  and 
appears  to  fill  a  long-felt  want. 

The  working  staff  of  the  organization  has  been 
trebled.  In  addition  to  our  regular  counsel  there 
has  been  permanently  retained  district  counsel  in 
Chicago,  Memphis  and  St.  Louis,  and  in  contempla- 
tion, a  similar  activity  in  San  Francisco,  now  urged 
by  our  friends  on  the  Pacific  Coast.  It  is  its  aim  to 
maintain  a  strong  national  legal  organization  in  con- 
nection with  labor  matters. 

Litigation  for  the  protection  of  our  members  is 
constantly  arising  and  assistance  rendered  and  at  this 
time  there  are  many  cases  pending  in  which  our 
counsel  are  taking  active  part.  The  conditions  of 
these  cases  are  all  reported  from  time  to  time  in 
"Law  and  Labor.*' 

The  League  has  established  itself  as  a  recognized 
national  storehouse  and  clearing  house  on  all  these 
great  questions,  and,  through  the  increasingly  wide- 
spread knowledge  of  the  experience  of  its  counsel, 
has  been  called  upon  to  co-operate  with  other  as- 
sociations and  their  attorneys  in  matters  relatkig  to 


industrial  conflicts  and  the  litigation  growing  out  of 
them.  As  an  advisory  body  specialized  in  this  field, 
the  League  is  of  the  greatest  usefulness.  Its  advisory 
work  has  grown  to  very  considerable  dimensions 
and  includes,  on  request,  the  drafting  of  suggestive 
contracts  between  employers  and  employees,  and 
Shop  Representation  Plans,  as  may  seem  to  be  locally 
applicable. 

Another  entirely  new  feature  in  its  work  is  the 
initiation  of  a  legislative  campaign  to  promote  the  en- 
actment of  laws  by  state  and  federal  legislatures  look- 
ing to  the  maintenance  of  sound  principles  of  law  and 
liberty  and  the  protection  of  society  against  the  over- 
reaching of  irresponsible  individuals  and  organiza- 
tions. Shortly  after  this  program  was  authorized, 
the  Washington  Conference  afforded  an  opportunity 
to  forward  a  pamphlet,  heretofore  placed  in  the  hands 
of  the  membership  of  the  League,  dealing  with  some 
of  the  main  features  of  this  particular  legislative  pro- 
gram. It  is  hoped  through  the  co-operation  of  state 
and  local  associations  to  promote  a  consideration  and 
debate  of  these  various  measures  in  many  states.  Its 
legisl^ive  program  in  the  public  interest  is  the 
fruition  of  over  a  decade  and  a  half  of  experience  in 
connection  with  these  questions  and  has  been  most 
carefully  digested  and  considered  and  is* meeting  with 
hearty  approval. 

Through  the  preparation  and  circulation  of  litera- 
ture, and  through  public  addresses  delivered  before 
many  Chambers  of  Commerce  and  Employers'  Asso- 
ciations, the  League  has  done  its  part  to  forwar'! 
cause  of  sound  education  in  industrial  rights. 

The  Association  carried  its  responsibilities  c 
ably  prior  to  the  war  with  a  comparatively  s 
membership,  but  no  such  limited  membership  and 
such  limited  activity  will  meet  the  grave  crisis  whi 
now   appears    to   confront   the   Government   of   tl. 
United  States.  , 

The  League  must  increase  its  resources,  ethical  and 
financial,  and  should  expand  its  activities  in  many  di- 
rections if  the  field  of  usefulness  generally  conceded 
to  it  is  to  be  fully  cultivated  and  the  duties  fully  per- 
formed. During  this  last  year  our  membership  and 
resources  increased  fifty  per  cent.  The  prospect  for 
the  coming  year  is  even  more  promising. 

Yours  very  truly, 

WALTER  WOOD,  Chairman. 
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Report  of  the  President's  Industrial  Conference 


The  President's  Industrial  Conference  issued  the 
following  report  on  December  29th. 

"I.  Introduction. — ^The  industrial  conference,  con- 
vened by  the  President  in  Washington  on  December  1, 
issues  this  statement  in  the  desire  that  certain  tenta- 
tive proposals  be  given  considerate  study  by  interested 
individuals  and  organizations  throughout  the  country. 
It  will  reassemble  on  January  12  and  will  then  care- 
fully consider  any  constructive  criticisms  that  may  be 
submitted  to  it. 

"The  conference  does  not  deem  it  useful  at  this  time 
to  enter  upon  a  discussion  of  the  causes  of  industrial 
unrest  It  believes  rather  that  its  most  important 
immediate  contribution  is  the  suggestion  of  practical 
measures  which  will  serve  to  avert  or  postpone  indus- 
trial conflicts. 

''In  confining  itself  to  the  proposal  of  machin- 
ery for  the  adjustment  of  disputes,  the  confer- 
ence is  far  from  wishing  to  exaggerate  the  impor- 
tance of  the  mechanical  as  contrasted  with  the  human 
elements  in  the  situation.  Our  modern  industrial 
organization,  if  it  is  not  to  become  a  failure,  must  yield 
to  the  individual  a  larger  satisfaction  with  life.  It 
makes  possible  a  greater  production  of  material  things. 
But  we  have  grown  so  accustomed  to  its  complexity 
that  we  are  in' danger  of  forgetting  that  men  are  today 
more  dependent  on  each  other  than  ever  before.  The 
spirit  of  human  fellowship  and  responsibility  was 
easier  to  maintain  when  two  or  three  worked  side  by 
side  and  saw  the  completed  product  pass  frdm  their 
hands.  Yet  their  co-operation  was  actually  less  neces- 
sary because  each  by  himself  was  more  nearly  capable, 
if  circumstances  demanded,  to  meet  the  needs  of  life. 
Today  we  have  a  complex  interweaving  of  vital  inter- 
ests. But  we  have  as  yet  failed  to  adjust  our  human 
relations  to  the  facts  of  our  economic  interdependence. 
The  process  toward  adjustment,  though  slow,  never- 
theless goes  on.  The  right  relationship  between 
employer  and  employee  in  large  industries  can  only  be 
promoted  by  the  deliberate  organization  of  that  rela- 
tionship. Not  only  must  the  theory  that  labor  is  a 
commodity  be  abandoned,  but  the  concept  of  leader- 
ship must  be  substituted  for  that  of  mastership^  New 
machinery  of  democratic  representation  may  be 
erected  to  suit  the  conditions  of  present  industry  and 
restore  a  measure  of  personal  contact  and  a  sense  of 
responsibility  between  employer  and  employee^  The 
more  recent  development  of  such  machinery  with  the 
co-operation  of  organized  labor  is  a  hopeful  sign.  But 
back  of  any  machinery  must  be  the  power  which  moves 
it    Human  fellowship  in  industry  may  be  either  an 


empty  phrase  or  a  living  fact.  There  is  no  magic 
formula.  It  can  be  a  fact  only  if  there  is  continuous 
and  sincere  effort  for  mutual  understanding  and  an 
unfailing  recognition  that  there  is  a  community  of 
interest  between  employer  and  employee. 

"Pending  the  growth  of  better  relationships  between 
employers  and  employees,  the  practical  approach  to 
the  problem  is  to  devise  a  method  of  preventing  or  re- 
tarding conflicts  by  providing  machinery  for  the  ad- 
justment of  differences.  The  conference  believes  that 
it  is  possible  to  set  up  a  more  effective  series  of  tribu- 
nals for  the  adjustment  of  disputes  than  at  present 
exists.  To  be  successful  such  tribunals  must  be  so 
organized  as  to  operate  promptly  as  well  as  impartially. 
There  must  be  full  participation  by  employers  and  em- 
ployees. There  must  be  representation  of  the  public  to 
safeguard  the  public  interest.  The  machinery  should 
not  be  used  to  promote  unfairly  the  interests  of  organ- 
izations, either  of  labor  or  of  capital.  The  plain  fact  is 
that  the  public  has  long  been  uneasy  about  the  power 
of  great  employers;  it  is  becoming  uneasy  about  the 
power  of  great  labor  organizations.  The  community 
must  be  assured  against  domination  by  either.  On  the 
other  hand,  there  must  be  equal  assurance  that  such 
machinery  will  not  be  used  to  discriminate  iagainst 
organizations  of  employees  or  ;,i  employers.  Both 
should  be  protected.  The  right  of  association  on 
either  side  should  not  be  affected  or  denied  as  a  result 
of  the  erection  of  such  tribunals. 

I  "The  plan  which  follows  does  not  propose  to  do 
away  with  the  ultimate  right  to  strike,  to  discharge, 
or  to  maintain  the  closed  or  the  open  shop.  It  is 
designed  to  bring  about  a  frank  meeting  of  the  inter- 
ested parties  and  cool  and  'calm  consideration  of  the 
questions  involved,  in  association  with  other  persons 
familiar  with  the  industry. 

"The  plan  is  national  in  scope  and  operation,  yet 
it  is  decentralized.  It  is  different  from  anything  in 
operation  elsewhere.  It  is  based  upon  American  experi- 
ence and  is  designed  to  meet  American  conditions. 
To  facilitate  discussion,  the  plan  submitted,  while 
entirely  tentative,  is  expressed  in  positive  form  and 
made  definite  as  to  most  details. 

"II.  Plan  for  Boards  of  Inquiry  and  Adjustment. — 
1.  National  Tribunal  and  Regional  Boards. — ^There 
shall  be  established  a  National  Industrial  Tribunal  and 
regional  boards  of  inquiry  and  adjustment. 

"2.  National  Industrial  Tribunal.— The  National 
Industrial  Tribunal  shall  have  its  headquarters  in 
Washington  and  shall  be  composed  of  nine  members 
chosen  by  the  President  and  confirmed  by  the  Senate. 
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Three  shall  represent  the  employers  of  the  country  and 
shall  be  appointed  upon  nomination  of  the  Secretary  of 
Commerce.  Three  shall  represent  employees  and  shall 
be  appointed  upon  nomination  of  the  Secretary  of 
Labor.  Three  shall  be  representatives  of  the  public 
interest.  Not  more  than  five  of  the  members  shall  be 
of  the  same  political  party. 

"The  tribunal  shall  be,  in  general,  a  board  of  appeal. 
Its  determinations  on  disputes  coming  to  it  upon  an 
appeal  shall  be  by  unanimous  vote.  In  case  it  is  unable 
to  reach  a  determination,  it  shall  make  and  publish 
majority  and  minority  reports  which  shall  be  matters 
of  public  record. 

"3.  Industrial  Regions.— The  United  States  shall  be 
divided  into  a  specified  number  of  industrialregions. 
The  conference  suggests  twelve  regions  with  bound- 
aries similar  to  those  established  under  the  Federal 
Reserve  system,  with  such  modification  as  the  indus- 
trial situation  may  midce  desirable. 

"4.  Regional  Chairmen  and  Vice-Chairmen. — In 
each  region  the  President  shall  appoint  a  regional 
chairmah.  He  shall  be  a  representative  of  the  public 
interest,  shall  be  appointed  for  a  term  of  three  years 
and  be  eligible  for  reappointment. 

"Whenever  in  any  industrial  region,  because  of  the 
multiplicity  of  disputes,  prompt  action  by  the  regional 
board  is  impossibie.  Or  where  the  situation  makes  it 
desirable,  the  National  Industrial  Tribunal  may  in  its 
discretion  choose  one  or  more  vice-chairmen  and  pro- 
vide for  the  establishment  under  their  chairmanship 
of  additional  regional  boards. 

"5.  Panel  of  Employers  and  Employees  for  Regional 
Boards. — Panels  of  employers  and  employees,  for  each 
region  shall  be  prepared  by  the  Secretary  of  Com- 
merce and  the  Secretary  of  Labor,  respectively,  after 
conference  with  the  employers  and  employees,  respec- 
tively, of  the  regions.  The  panels  Shall  be  approved 
by  the  President. 

"At  least  twenty  days  before  their  submission  to 
the  President  provisional  lists  for  the  panels  in  each 
region  shall  be  published  in  such  region. 

'The  panels  of  employers  shall  be  classified  by 
industries;  the  panels  of  employees  shall  be  classified 
by  industries  and  sub-classified  by  crafts.  The  names 
of  employers  and  employees  selected  shall  be  at  first 
entered  on  their  respective  panels  in  an  order  deter- 
mined by  lot 

"The  selection  from  the  panels  for  service  upon  the 
regional  boards  shall  be  made  in  rotation  by  the 
regional  chairman.  After  service  the  name  of  the  one 
so  chosen  shall  be  transferred  to  the  foot  of  his  panel. 

"6.  Regional  Board  of  Adjustment. — ^Whenever  a 
dispute  arises  in  a  plant  or  group  of  plants  which  is 
not  settled  by  agreement  of  the  parties  or  by  existing 


machinery  the  chairman  may  on  motion,  unless  dis- 
approved by  the  National  Industrial  Tribunal,  and 
shall  at  the  request  of  the  Secretary  of  Commerce  or 
the  Secretary  of  Labor  or  the  National  Industrial 
Tribunal,  request  each  side  concerned  in  such  dispute 
to  submit  it  for  adjustment  to  a  regional  board  of 
adjustment.  To  this  end  each  side  shall,  if  willing  to 
make  such  submission,  select  within  not  less  than  two 
nor  more  than  seven  days,  at  the  discretion  of  the 
chairman,  a  representative.  Such  selection  shall  be 
made  in  accordance  with  the  rules  and  regulations  to 
be  laid  down  by  the  National  Industrial  Tribunal  for 
the  purpose  of  insuring  free  and  prompt  choice  of  the 
representatives. 

"When  both  sides  shall  have  selected  their  repre- 
sentatives the  chairman  shall  take  from  the  top  of  the 
panels  for  the  industry  concerned,  or  in  the  case  of 
employees  for  the  craft  or  crafts  concerned,  names  of 
employers  and  employees,  respectively.  The  repre- 
sentatives selected  by  the  two  sides,  shall  be  entitled 
to  a  specified  number  of  peremptory  challenges  of  the 
names  so  taken  from  their  respective  panels.  When 
two  unchallenged  names  of  employers  and  eniployees 
shall  have  been  selected  in  this  manner  they,  with  the 
chairman  and  the  representative  selected  by  the  twp 
side^i^  shall  constitute  a  regional  board  of  adjustment. 

"The  appointment  of  representatives  of  both  sides 
shall  constitute  an  agreement  to  submit  the  issue  for 
adjustment,  and  further  shall  constitute  an  agreement 
by  both  sides  that  they  will  continue,  or  re-establish 
and  continue,  the  status  that  existed  at  the  time  the 
dispute  arose. 

"The  board  of  adjustment  so  constituted  shall  pro- 
ceed at  once  to  hear  the  two  sides  for  the  purpose  of 
reaching  a  determination.  Such  determination  must 
be  by  unanimous  vote.  In  case  the  board  is  unable  to 
reach  a  determination  the  question  shall,  unless 
referred  to  an  umpire,  as  provided  in  Section  9,  pass 
upon  appeal  to  the  National  Tribunal. 

*7.  Regional  Boards  of  Inquiry. — If  either  side  to 
the  dispute  fails,  within  the  period  fixed  by  the  chair- 
man, to  select  its  representative,  the  chairman  shall 
proceed  to  organize  a  regional  board  of  inquiry.  Such 
regional  board  of  inquiry  shall  consist  of  the  regional 
chairman,  two  employers  selected  in  the  manner  speci- 
fied from  the  employers'  panel,  and  two  emplojrees 
selected  in  like  manner  from  the  employees'  panel  and 
of  the  representative  of  either  side  that  may  have 
sleeted  a  representative  and  agreed  to  submit  the  dis- 
pute to  the  board.  If  neither  side  shall  select  a 
representative  within  the  time  fixed  by  the  chairman 
the  board  of  inquiry  shall  consist  of  the  chairman  and 
the  four  panel  members  only. 
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"Upon  the  selection  of  a  representative,  within  the 
specified  time,  the  side  concerned  shall  be  entitled  to 
the  specified  number  of  peremptory  challenges  as  pro- 
vided above.  The  representative  shall  have  the  right 
to  sit  on  the  board  of  inquiry,  and  to  take  full  part  as 
a  member  of  such  board  in  the  proceedings  thereof. 

"The  board  of  inquiry  as  so  constituted  shall  pro- 
ceed to  investigate  the  dispute  and  make  and  publish  a 
report,  or  majority  and  minority  reports,  of  the  con- 
clusions reached,  within  five  days  after  the  close  of  its 
hearings  and  within  not  more  than  thirty  days  from 
the  date  of  issue  of  the  original  request  by  the  chair- 
man to  the  two  sides  to  the  dispute,  unless  extended 
on  unanimous  request  of  the  board  or  the  National 
Industrial  Tribunal.  It  shall  transmit  copies  of  the 
report  or  reports  to  the  Secretaries  of  Commerce  and 
of  Labor,  respectively,  and  to  the  National  Industrial 
Tribunal,  where  they  shall  be  matters  of  public  record. 

"8.  Transformation  of  the  Regional  Board  of 
Inquiry  into  Regional  Boards  of  Adjustment. — At  any 
time  during  the  progress  of  the  inquiry  at  which  both 
sides  shall  have  selected  representatives  and  agreed  to 
submit  the  dispute  for  adjustment,  the  board  of  inquiry 
shall  become  a  board  of  adjustment  by  the  admission 
to  membership  on  the  board  of  such  representatives. 
The  side  or  sides  which  appoint  representatives  after 
tHe*  date  fixed  in  the  original  request  of  the  chaifman 
shall,  because  of  its  delay,  suffer  a  reduction  in  the 
number  of  peremptory  challenges  to  which  it  other- 
wise would  have  been  entitled. 

**The  board  of  adjustment  so  constituted  shall  pro- 
ceed to  the  determination  of  the  dispute  as  though  it 
had  been  organized  within  the  period  originally  fixed 
by  the  chairman. 

"9.  Umpire. — ^When  a  regional  board  of  adjustment 
is  unable  to  reach  a  unanimous  determination  it  may 
by  unanimous  vote  select  an  umpire  and  refer  the  dis- 
pute to  him,  with  the  provision  that  his  determination 
shall  be  final  and  shall  have  the  same  force  and  effect 
as  a  unanimous  determination  of  such  regional  board. 

"10.  Combination  of  Regions. — Whenever  the  ques- 
tions involved  in  a  dispute  extend  beyond  the  bound- 
aries of  a  single  region  the  regions  to  which  the  dis- 
pute extends  shall,  for  the  purpose  of  such  dispute,  be 
combined  by  order  of  the  National  Industrial  Tribunal, 
which  shall  designate  the  chairman  of  one  of  the 
regions  concerned  to  act  as  chairman  in  connection 
with  the  dispute  in  question. 

"Two  employer  members  and  two  employee  mem- 
bers shall  be  chosen  from  the  combined  panels  of  the 
regions  involved  in  the  dispute  under  rules  and  regula- 
tions to  be  established  by  the  National  Industrial 
Tribunal.    The  members  representing  the  two  side^ 


to  the  dispute  shall  be  chosen  as  in  the  case  of  a  dis- 
pute in  a  single  region. 

"A  Regional  Board  of  Inquiry  or  of  Adjustment 
constituted  for  a  dispute  extending  beyond  the  bound- 
aries of  a  single  region  shall  have  the  same  rights  and 
powers  conferred  upon  a  Regional  Board  for  a  single 
region. 

"11.  Effect  of  Decision. — ^Whenever  an  agreement  is 
reached  by  the  parties  to  a  dispute  or  a  determination 
is  announced  by  a  regional  board  of  adjustment,  or  by 
an  umpire,  or  by  the  National  Industrial  Tribunal,  the 
agreement  or  determination  shall  have  the  full  force 
and  effect  of  a  trade  agreement,  which  the  parties  to 
the  dispute  are  bound  to  carry  out. 

"12.  General  Provisions. — In  connection  with  their 
task  of  inquiry  and  adjustment  the  regional  boards  and 
the  National  Tribunal  shall  have  the  right  to  subpoena 
witnesses,  to  examine  them  under  oath,  to  require  the 
production  of  books  and  papers  pertinent  to  the 
inquiry,  and  their  assistance  in  all  proper  ways  to 
enable  the  boards  to  ascertain  the  facts  in  reference  to 
the  causes  of  the  dispute  and  the  basis  of  a  fair  adjust- 
ment. Provision  shall  be  made  by  law  for  the  protec- 
tion of  witnesses  and  to  prevent  the  misuse  of  any 
information  so  obtained. 

"All  members  of  the  tribunal  and  boards  heretofore 
described,  including  the  chairman  and  vice-chairman, 
shall  be  entitled  to  vote. 

"The  President  shall  have  the  power  of  removal  of 
the  members  of  the  tribunal  and  boards. 

"In  the  presentation  of  evidence  to  the  tribunals  and 
the  boards  each  side  shall  have  the  right  to  present  its 
position  through  representatives  of  its  own  choosing. 

"The  Secretary  of  Commerce  and  the  Secretary  of 
Labor  in  making  nominations  for  the  National  Indus- 
trial Tribunal  and  in  preparing  and  revising  the 
regional  panels  of  employers  and  employees  shall  from 
time  to  time  develop  suitable  systems  to  insure  their 
selections  being  truly  representative. 

"The  National  Industrial  Tribunal,  the  regional 
boards  of  adjustment  and  the  umpires  shall  in  each 
of  their  determinations  specify  the  minimum  period 
during  which  such  determinations  shall  be  effective 
and  binding.  In  case  of  emergency  a  regional  adjust- 
ment board  or  the  National  Industrial  Tribunal  may, 
after  hearing  both  sides,  alter  its  determination  by 
abridging  or  extending  the  period  specified. 

"13.  Special  Provisions.— The  terms  of  office  of 
members  of  the  National  Industrial  Tribunal  shall  be 
six  years ;  at  the  outset  three  members,  including  one 
from  each  group,  shall  be  appointed  for  a  term  of  two 
years,  three  members  for  a  term  of  four  years,  and 
three  members  for  a  term  of  six  years :  thereafter  three 
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members,  one  from  each  group,  shall  retire  at  the  end 
of  each  period  of  two  years.  Members  shall  be  eligible 
for  reappointment. 

"The  regional  panels  provided  for  in  Section  S  shall 
be  revised  annually  by  the  Secretaries  of  Commerce 
and  of  Labor,  respectively,  in  conference  with  the 
employers  and  employees,  respectively,  of  each  region. 

"14.  Relation  of  Boards  to  Existing  Machinery  for 
G)nciliation  and  Adjustment — ^The  establishment  of 
the  National  Industrial  Tribunal  and  the  Regional 
boards  described  shall  not  affect  existing  machinery  of 
conciliation,  adjustment  and  arbitration  established 
under  the  Federal  government,  under  the  governments 
of  the  several  states  and  territories  or  subdivisions 
thereof,  or  under  mutual  agreements  of  employers  and 
employees. 

"Any  industrial  agreement  made  between  employers 
and  employees  may,  by  consent  of  the  parties,  be  filed 
with  the  National  Industrial  Tribunal.  Such  filing 
shall  constitute  agreement  by  the  parties  that  in  the 
event  of  a  dispute  they  will  maintain  the  status  exist- 
ing at  the  time  the  dispute  originated  until  a  final 
determination,  and  that  any  dispute  not  adjusted  by 
means  of  the  machinery  provided  through  the  agree- 
ment shall  pass  on  appeal  to  the  National  Industrial 
Tribunal  for  determination,  ad  in  the  case  of  a  dispute 
submitted  on  appeal  from  a  regional  board. 

"III.  Objects  of  Plan.— The  main  objects  of  the 
above  plan  are  to  secure  national  co-ordination  and  to 
stimulate  the  formation  of  bodies  for  local  adjustment. 
The  requirement  of  unanimity  of  agreement  has  by 
experience  in  the  United  States  proved  remarkably 
successful  and  should  assure  such  confidence  that 
neither  side  can  rightfully  refuse  to  submit  to  adjust- 
ment. A  precedent  condition  of  such  submission  is 
that  the  interruption  of  production  shall  be  delayed. 
The  frank  meeting  of  the  parties  in  controversy 
together  with  other  men  skilled  in  questions  at  issue 
always  gives  promise  of  settlement.  On  the  other 
hand,  refusal  to  submit  to  the  board  not  only  inaugu- 
rates a  legal  inquiry  but  also  prejudices  the  obstinate 
party  or  parties  in  public  opinion.  Moreover,  the  fact 
that  membership  on  the  Board  of  Inquiry  is  available 
to  either  party  to  the  conflict  singly  would  tend 
further  to  weaken  the  position  of  the  other.  When 
both  parties  join,  the  board  at  once  becomes  a  boat<I 
of  adjustment,  and  conflict  ceases  by  agreement  until 
a  determination  is  reached. 

"IV.  Statement  as  to  Public  Utility  Industries.— 
The  plan  here  proposed  presents  greater  difficulties  in 
application  to  certain  public  utilities  than  to  competi- 
tive industry.  The  continuous  operation  of  public 
utilities  is  vital  to  public  welfare.  As  the  capital 
invested  is  employed  in  public  use,  so  is  the  labor 


engaged  in  public  service,  and  the  withdrawal  of 
either,  with  the  result  of  suspending  service,  makes 
the  people  the  real  victim.  While  continuous  opera- 
tion of  all  utilities  is  conducive  to  the  general  con- 
venience of  the  people,  that  of  some  of  them  is  essen- 
tial to  their  very  existence.  Of  the  latter  class  the 
railways  are  a  const)icuous  example  and  bear  the  same 
relation  to  the  body  politic  as  do  the  arteries  to  the 
human  body.  Suspension  produces  practical  social 
and  economic  anarchy  and  may  impose  hardship  even 
to  the  point  of  starvation  upon  large  sections  of  the 
community.  The  interruption  in  such  essential  pub- 
lic utilities  is  intolerable. 

"The  conference  believes  that  a  plan  of  tribunals  or 
boards  of  adjustment  and  inquiry  should  be  applied  to 
public  utilities,  but  in  the  adaptation  of  the  plan  two 
problems  present  themselves.  First,  governmental 
regulation  of  public  utilities  is  now  usually  confined 
to  rates  and  services.  The  conference  considers  that 
there  must  be  some  merging  of  responsibility  for  regu- 
lation of  rates  and  services  and  the  settlement  of 
wages  and  conditions  of  labor.  Such  co-ordination 
would  give  greater  security  to  the  public,  to  employee 
and  to  employer.  Second,  is  the  problem  wheUier 
some  method  can  be  arrived  at  that  will  avert  all 
danger  of  interruption  to  service.  These  matters 
require  further  consideration  before  concrete  proposals 
are  piit  forward. 

"V.  Statement  as  to  Government  Employees. — ^The 
government  is  established  in  the  interests  of  all  the 
people.  It  can  be  conducted  effectively  only  by  those 
who  give  to  its  service  an  undivided  allegiance.  The 
terms  and  conditions  of  employment  in  the  govern- 
ment service  are  prescribed  by  law.  Therefore  no 
interference  by  any  group  of  government  employees, 
or  others,  with  the  continuous  operation  of  govern- 
ment functions  through  concerted  cessation  of  work 
or  threats  thereof  can  be  permitted. 

"The  right  of  government  employees  to  associate 
for  mutual  protection,  the  advancement  of  their  inter- 
ests, or  the  presentation  of  grievances  cannot  be 
denied,  but  no  such  employees  who  are  connected  with 
the  administration  of  justice  or  the  maintenance  of 
public  safety  or  public  order  should  be  permitted  to 
join  or  retain  membership  in  any  organization  which 
authorizes  the  use  of  the  strike  or  which  is  affiliated 
with  any  organization  which  authorizes  the  strike. 

"The  conference  is  not  now  expressing  an  opinion 
upon  the  propriety  of  the  affiliation  of  other  classes  of 
government  employees  with  organizations  which 
authorize  the  use  of  the  strike. 

"The  principles  above  stated  are  not  to  be  con- 
strued as  inconsistent  with  the  right  of  employees 
individually  to  leave  the  public  service.    It  is*  further. 
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an  essential  part  of  the  application  of  these  principles 
that  tribunals  shall  be  established  for  prompt  hearing 
of  requests  and  prompt  remedy  of  grievances.  The 
legislation  of  the  nation,  the  states  and  the  municipali- 
ties should  be  improved  in  such  a  way  as  to  prevent 
delay  in  hearings  and  to  enable  speedy  action  when 
there  are  grievances. 

"VI.  Further  Work  of  the  G)nference. — On  recon- 
vening the  conference  will  continue  its  consideration 
of  tribunals  for  the  furtherance  of  industrial  peace  in 
general  industry  in  the  light  of  whatever  criticisms 
and  suggestions  the  publication  of  its'  tentative  plan 
may  call  forth.  It  will  receive  reports  of  investiga- 
tions that  are  being  made  for  it.  On  the  basis  of  such 
reports  and  of  further  study  of  these  and  the  other 
subjects  within  its  field  the  conference  hopes  that  it 
may  be  able  to  contribute  something  more  toward  the 


better  industrial  relations  described  in  the  words 
addressed  to  it  by  the  President  when  he  called  it  into 
being — ^relations  in  which  'the  workman  will  feel  him- 
self induced  to  put  forth  his  best  efforts,  the  employer 
will  have  an  encouraging  profit  and  the  public  will  not 
suffer  at  the  hands  of  either  class.'  To  this  end  it 
invites  the  co-operation  of  all  citizens  who  have  at 
heart  the  realization  of  this  ideal  of  a  better  industrial 
civilization. 

"the  president's  industrial  conference.^' 
The  report  is  signed  by:  Secretary  W.  B.  Wilson, 
chairman ;  Herbert  Hoover,  vice-chairman ;  Martin  H. 
Glynn,  Thomas  W.  Gregory,  Richard  Hooker,  Stanley 
King,  Samuel  W.  McCall,  Henry  M.  Robinson,  Julius 
Rosenwald,  Oscar  S.  Straus,  Henry  C.  Stuart,  F.  W. 
Taussig,  William  O.  Thompson,  Henry  J.  Waters, 
George  W.  Wickersham  and  Owen  D.  Young. 


Employees  of  Common  Carriers  Refusing  to  Handle  Freight  Delivered 

by  Non-Union  Truckmen 


Reardon»  Inc.  v.  Caton»  et  aL,  Appellate  Division, 
Second  Department,  N.  Y. 

The  June  issue  of  "Law  and  Labor"  announced  the 
commencement  of  an  action  by  a  truck  owner  to 
enjoin  the  Longshoremen's  Union  and  the  Checkers 
and  Weighers  on  the  piers  from  refusing  to  handle 
freight  delivered  to  the  piers  by  non-union  drivers  of 
its  trucks.  The  occasion  for  the  boycott  of  its  non- 
union driven  freight  was  the  refusal  of  the  Trucking 
Company  to  sign  an  agreement  with  the  Truckmen's 
Union  providing  for  an  eight-hour  day  and  a  dollar 
overtime  pay  and  the  recognition  of  the  Union,  and 
the  employment  of  Union  labor  so  long  as  the  Union 
could  fill  the  demand  of  the  Truck  Company  for 
drivers.  The  Union  had  been  unsuccessful  in  union- 
izing the  truck  owners'  drivers  and  the  Truck  Com- 
pany refused  to  enter  into  an  agreement  which  would 
compel  its  drivers  to  join  the  Union.  On  the  other 
hand,  the  Company  expressed  willingness  to  revise 
its  hours  and  wage  scale  in  accordance  with  union 
demands  at  the  end  of  its  fiscal  year,  but  not  at  the 
time  the  demand  was  made  upon  it  to  do  so,  because , 
of  the  effect  that  it  would  have  upon  the  Company's 
present  contracts.  The  Court  of  original  jurisdiction 
granted  an  injunction  with  an  order  to  show  cause 
and  upon  the  hearing  continued  the  injunction  as 
recorded  in  the  July  issue  of  "Law  and  Labor."  At 
the  same  time  the  Truckmen's  Association  commenced 
an  action  against  the  various  steamship  lines  whose 
employees  were  engaged  in  this  boycott  to  restrain 
the  steamship  lines  from  refusing  to  accept  non-union 


driven  freight.  This  action  was  also  successful  in 
the  Court  of  original  jurisdiction.  The  defendants  in 
both  cases  appealed  to  the  Appellate  Division  in  the 
Second  Department  where  both  cases  were  there  heard 
together  and  the  injunctions  dissolved. 

The  Court  in  its  decision  by  Judge  Kelly  says : 
''We  have  here  no  dispute  between  employer  and 
employee.  No  common  carrier  or  employer  or  shipper 
or  receiver  of  freight  is  before  the  court  complaining 
of  the  defendants.  On  the  proof  here  one  trucking 
concern,  the  plaintiff^  is  before  the  court  complaining 
that  it  cannot  transact  its  business,  although  75  per 
cent  of  the  truck  owners  in  the  Port  of  New  York 
have  no  difficulty  with  the  defendants.  There  is  but 
one  other  trucking  concern  mentioned  in  the  affidavits 
as  involved  in  the  same  controversy,  and  that  concern 
is  not  before  the  court  as  a  plaintiff.  Despite  the 
agreement  of  its  fellow  truck  owners,  the  plaintiff  will 
not  agree  with  the  defendants.  And,  so  far  as  the 
record  discloses,  the  immediate  cause  of  the  break 
between  plaintiff's  concern,  and  the  defendants  is  its 
refusal  to  accede  to  the  demand  for  an  eight-hour  day 
and  a  dollar  an  hour  for  overtime  for  its  drivers. 
These  are  the  so-called  union  rates.  They  are  the 
rates  paid  by  75  per  cent,  of  the  truck  owners.  The 
plaintiff  pays  its  men  the  same  regular  wages  as  o&er 
truck  owners,  but  it  insists  upon  a  ten-hour  day  and 
pays  but  fifty,  cents  an  hour  for  overtime.  Of  course 
this  gives  plaintiff  a  great  advantage  over  its  competi- 
tors, its  profits  are  greater,  but  is  the  assertion  of 
such  a  right  sufficient  to  iustify  a  court  of  equity  in 
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issuing  a  mandatory  injunction  without  notice,  since 
continued  after  argument,  compelling  the  defendants, 
comprising  the  entire  body  of  dock  laborers  in  the 
Port  of  New  York  to  work  with  the  plaintifTs  non- 
union employees?  Because  this  is  the  effect  of  the 
injunction. 

"But  it  is  said  that  these  men  are  employees  of 
common  carriers  and  that  tfiey  are  in  a  different  class 
from  the  defendants,  whose  right  to  refuse  to  handle 
non-union  material  was  sustained  by  the  Court  of 
Appeals  in  Bossert  v.  Dhuy  [the  carpenters'  case 
in  which  the  Court  recognized  the  right  of  Union  car- 
penters to  refuse  by  agreement  to  work  upon 
non-union  made  materials].  It  will  be  remembered 
that  on  the  record  here  presented  no  govern- 
mental agency,  no  common  carrier  or  shipper  or 
receiver  of  freight  is  before  the  court  complaining  of 
the  defendants.  The  plaintiff  is  a  trucking  concern 
employed  to  cart  freight  to  and  fro  under  no  public 
obligation.  It  may  carry  or  refuse  to  carry  merchan- 
dise, as  it  sees  fit.  From  the  necessities  of  the  case 
the  common  carrier  steamship  companies  and  the  like 
in  the  Port  of  New  York  cannot  give  regular  employ- 
ment to  the  dock  laborers  and  employees  by  the 
moothp  the.  week  or  even  by  die  day.  The  labor  is 
uncertain,  depending  on  the  arrival  and  departure  of 
vessels,  and  the  character  and  quantity  of  freight  to 
be  moved.  The  men  are  hired  and  paid  by  the  hour. 
They  have  no  regular  steady  employment  or  income. 
It  seems  to  me  that  it  may  be  argued  that  it  is  as 
unreasonable  to  deny  them  tfie  right  accorded  to  the 
defendants  in  the  Bossert  case  as  it  would  be  to  insist 
that  the  common  carriers  should  employ  their  laborers 
regularly  by  the  day,  the  week,  the  month  or  the 
year.  I  do  not  think  these  casual  laborers  are  in  the 
same  class  with  regular  employees  of  those  serving  the 
public.  There  are  diverse  contentions  concerning 
strikes  and  boycotts  which  affect  public  service,  but 
I  think  these  are  for  the  legislative  branch  of  the  gov- 
ernment, and  no  Legislature,  state  or  national,  has  so 
far  enacted  that  they  are  illegal/' 

On  the  other  hand,  Judge  Mills,  in  his  dissenting 
opinion,  says: 

''The  question  presented  by  this  appeal  is  simply 
this:  Can  an  employee  of  a  common  carrier  while 
acting  as  such  refuse  to  extend  to  any  person  accom- 
modation, e.  g.,  carriage  of  goods  or  persons,  upon 
the  same  terms  as  are  extended  by  the  carrier  to  the 
public  generally?  It  seems  to  me  self-evident  that  he 
cannot  so  refuse.  He  may,  if  he  so  elect,  decline  to 
work  for  such  an  employer,  but  if  he  does  work  f oz^ 


Jiim  he  must  give  the  same  service  to  alL  It  seems  to 
me  likewise  plain  that  he  as  well  as  the  employer  is 
subject  to  the  injunctive^ process  of  the  court;  I  quite 
agree  with  the  view  presented  to  us  upon  tfie  argu- 
ment that  one  of  the  defendants,  for  example,  a  f rei^^t 
receiving  clerk,  can  no  more  refuse  to  receive  freight 
from  a  non-union  truck  driver  tfian  if  he  were  acting 
as  a  conductor  of  a  street  railroad  car  and  he  could 
refuse  to  receive  a  fare  from  a  non-unicm  man,  and 
refuse  to  admit  such  person  to  the  car  as  passenger. 
It  is  a  primary  duty  of  any  one  engaged  in  the  per- 
formance of  such  a  public  service  to  extend  tfiat 
service  to  all  without  discrimination.  There  is  no 
precedent  to  the  contrary.  The  proposition  thus 
asserted  appears  to  me  to  be  elementary.  It  is  not  at 
all  contrary  to  the  doctrine  of  Bossert  v.  Dhuy,  which 
merely  sustains  the  right  of  union  men  to  decline  to 
work  with  or  upon  the  product  of  non-union  laborers 
in  private  employment.  The  point  here  is  that  these 
defendants  are  undertaking,  while  choosing  to  render 
a  public  service,  to  discriminate  in  itsi  performance 
against  a  certain  class  of  people.  That  they  may 
not  do." 

The  counsel  for  the  League  for  Industrial  Rights 
saw  Hit  weakness  in  these  eases  from  the  outset 
and  drew  it  to  the  attention  of  the  plaintiff's  attorney 
after  the  case  began.  There  were  two  mistakes.  In- 
stead of  having  brought  two  suits,  one  against 
the  Steamship  Company  and  one  against  their 
employees,  there  should  have  been  one  suit  against 
both.  Secondly,  the  papers  did  not  sufficiently 
emphasize  the  fact  that  the  checkers  and  weighers 
employed  by  the  Steamship  Company  were  per- 
forming duties  necessary  to  the  services  of  those 
common  carriers,  and  their  strike  to  prevent  thp  com- 
mon carriers  performing  their  common  law  duty  of 
serving  the  public  without  discrimination  was  in  itself 
a  wrongful  act.  If  these  two  sets  of  defendants  had 
been  included  in  one  suit  and  the  connection  of  the 
weighers  and  checkers  with  the  function  of  transporta- 
tion had  been  properly  presented,  the  Court  would 
have  had  squarely  before  it  the  issue  whether  or  not 
employees  of  railroads,  steamship  lines,  or  other  com- 
mon carriers  might  strike  to  compel  those  public  utili- 
ties to  abandon  their  common  law  and  statutory  duty 
of  serving  the  public  impartially.  There  is  no  doubt, 
in  our  judgment,  that  in  the  long  run  attempts  on  the 
part  of  employees  of  public  utilities  to  prevent  the 
transportation  of  non-union  men  or  non-union  mer- 
chandise will  be  met  by  a  clarion  declaration  by  both 
public  opinion  and  the  courts,  to  the  effect  that  the 
facilities  of  commerce  must  be  open  alike  to  all. 
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Pickets  Enjoined  from  Proclaiming  Restaurant  ^^Unfair'* 


Drake  v.  Perry,  et  aL,  Supreme  Judicial  Court  (Trial 
Bench)  of  Massachusetts,  Essex  Co. 

The  plaintiff  is  the  proprietor  of  a  restaurant  at  95 
Oxford  Street,  Lynn,  Massachusetts.  About  Novem- 
ber 5th  the  Cooks,  Waiters  and  Waitresses  Union 
presented  the  plaintiff  with  a  written  contract  demand- 
ing a  wage  scale  higher  than  that  paid  by  him,  sundry 
provisions  relating  to  working  conditions  and  pro- 
vision for  a  closed-shop.  On  November  13th,  about 
one  o'clock,  his  chef  asked  the  plaintiff  if  he  was  going 
to  sign.  The  plaintiff  replied  that  he  was  not,  and 
thereupon  all  of  his  employees,  about  twenty-four  in 
number,  walked  out  and  he  was  forced  to  turn  away 
his  customers  and  close  his  place.  He  was  prepared 
for  the  event  and  had  the* pay  to  date  ready  for  his 
employees. 

Immediately  thereafter  employees  began  picketing 
the  place,  walking  up  and  down  and  making  state- 
ments that  could  be  heard  by  customers  as  they  went 
in  to  the  effect  that  the  owner  of  the  restaurant  was 
''unfair''  to  organized  labor. 

The  plaintiff  through  H.  D.  Linscott,  his  attorney, 
made  application  for  an  injunction  which  wy  heard 
on  November  21st  and  the  Court,  having  in  mind  the 
peaceful  picketing  statute  of  Massachusetts,  made  the 
following  oral  statement  from  the  bench. 

'If  the  strike  is  legal,  tfien  I  say  you  have  a  right  to 
have  a  man  there  for  the  purpose,  and  the  exclusive 
purpose  of  protecting  the  interests  of  the  organization. 
If  the  strike  is  legal  you  have  a  right  peaceably  to 
picket  for  tfie  exclusive  purpose  of  preventing  odiers 
from  entering  into  the  employ  of  the  petitioner  in  c(xn- 
petition  with  the  defendants.  But  you  have  no  right 
directly  or  indirectly,  I  say,  to  interfere  with  the  cus- 
tomers, either  by  words  uttered  or  by  any  distinctive 


sign  or  label  or  in  any  way  that  is  going  to  interfere 
with  the  business  of  the  plainti£F.  It  seems  to  me  the 
line  is  plainly  drawn — the  line  is  perfectly  plain 
between  the  rights  of  the  defendants  upon  one  side 
and  the  rights  of  the  plainti£F  on  the  other. 

"If  this  strike  is  legal,  then  your  picket  can  be 
there,  but  he  cannot  be  proclaiming  to  the  world  that 
this  concern  is  unfair  to  organized  labor;  he  cannot  be 
proclaiming  to  the  world  by  sign  or  label  that  the  con- 
cern is  unfair  to  organized  labor.  He  has  a  right  peace- 
ably and  quietly  within  the  law  to  use  any  honest  and 
reasonable  inducement  in  conversation  witfi  anybody 
who  within  reascm  can  be  said  to  be  a  prospective 
c(»npetitor  of  his  not  to  enter  the  employ  of  the  plain- 
tiff. *  *  *  It  is  perfectly  plain  to  me  that  so  far 
as  the  interests  of  the  Union  is  concerned,  they  have 
a  right  legitimately  to  do  everything  that  is  necessary 
to  preserve  its  own  integrity  and  to  increase  its  mem- 
bership and  to  bring  about  the  results  &ey  are  seeking 
for,  but  tfiey  cannot  use  that  as  an  excuse  for  revenge 
or  vindictiveness  or  to  drive  a  man  by  forcing  his 
patrons  away  from  him.  They  cannot  do  that.  It 
seems  to  me  clearly  in  violation  of  the  rules  of  law 
and  of  right  living.  If  that  is  so,  why  then  none  of  us 
can  exist.  It  may  be  tomorrow  these  same  men,  it 
may  be  by  the  same  means  they  now  seek  to  enforce, 
that  they  will  be  seeking  to  enjoin  or  restrain  others 
from  doing  the  identical  tfiing  they  are  now  attempt- 
ing to  do.  We  are  all  alike;  we  cannot  play  any 
favorites." 

The  Court  granted  an  injunction  in  accordance  with 
the  terms  of  this  statement  prohibiting  display  of  signs 
and  banners  near  or  upon  the  premises  of  the  plaintiff 
and  prohibiting,  threatening  or  annoying  customers 
of  the  plaintiff,  or  attempting  to  establish  a  boycott  of 
his  business. 


Jersey  City's  Anti-Strike  Ordinance  in  Court 


Swift  &  Company,  et  aL,  v.  Hague,  et  al.,  In  Chancery 
of  New  Jersey,  Jersey  City,  Nov.  12,  1919. 

Swift  &  Company,  the  packers,  have  a  large  estab- 
lishment in  Jersey  City  where  they  pack  meat  and 
prepare  lard.  On  October  1,  1919,  the  Amalgamated 
Meat  Cutters  and  Butcher  Workmen  of  North  Amer- 
ica, A.  F.  of  L.  Local  29  mailed  to  the  Company  in 
Jersey  City  a  copy  of  their  "Working  Agreement" 
covering  nine  closely  typewritten  pages  with  a  letter 
stating  that  the  enclosed  was  presented  for  its  inspec- 
tion.   It  was  forwirded  by  the  agents  of  the  Company 


there  to  their  ofHce  in  Chicago.  Shortly  thereafter  the 
superintendent  of  the  Jersey  City  plant  was  accosted 
on  the  street  by  the  business  agent  and  organizer  of 
the  Union  in  Jersey  City  who  told  the  superintendent 
that  a  committee  would  call  upon  him  to  explain  the 
working  agreement,  but  no  such  committee  called.  On 
October  13th,  some  of  the  employees  of  the  Company 
on  the  night  shift  quit  work  at  10:30  P.  M.  On  the 
following  day  the  plant  in  Jersey  City  and  the  Com- 
pany's plant  at  Harrison,  New  Jersey,  near  Newark, 
were  picketed  by  pickets  ranging  from  ten  to  fifty  in 
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number  who  stopped  the  loyal  employees,  denounced 
them  with  vulgar  epithets  and  endeavored  to  intimi- 
date them  from  working  for  the  Company,  and  suc- 
ceeded in  preventing  some  of  them  from  working. 

About  October  25th,  one  Brittain,  an  experienced 
man  in  the  killing  and  curing  of  pork,  who  has  been  in 
the  employ  of  the  Company  for  six  years  and  Malloy, 
experienced  in  the  refining  of  lard,  who  has  been  in  the 
employ  of  the  Company  for  twenty-eight  years  came 
on  from  Chicago  to  work  in  the  Company's  plant  in 
New  Jersey.  At  the  same  time  one  Farrell,  experi- 
enced in  sweet  pickling  and  dry  salt  curing  of  meats, 
who  has  been  employed  by  the  Company  for  twenty 
years  came  on  from  St.  Louis.  These  men  are  plain- 
tiflfs  in  this  action  with  the  Company.  These  men 
were  deported  by  the  police  for  violation  of  the  anti- 
strike-breakers  ordinance. 

Under  the  guidance  of  Frank  Hague,  the  Mayor  of 
Jersey  City,  the  City  passed  an  ordinance  some  time 
ago  providing  that  no  strike  breakers  should  be 
admitted  within  the  limits  of  the  City.  With  this 
ordinance  as  his  guide,  the  Chief  of  Police  of  Jersey 
City,  a  defendant  in  this  action,  acting  under  the  direc- 
tion of  the  Mayor  and  the  Director  of  Public  Safety, 
also  defendants,  sent  two  officers  to  the  Company's 
plant  to  arrest  Brittain,  Malloy  and  Farrell  and  run 
them  out  of  town.  The  plant ,  superintendent  pro- 
tested that  they  were  not  strike  breakers,  but  were 
regular  employees  of  the  Company  working  under  con- 
tract, and  they  stated  the  terms  of  their  employment 


to  the  police  officers  who  interviewed  them  and  tele- 
phoned back  to  headquarters  before  removing  them 
from  the  plant.  However,  the  authorities  were  obdu- 
rate and  they  were  taken  to  the  Hudson  Tubes  and 
put  in  a  train  for  New  York  on  the  evening  of  the  day 
of  their  arrival.  On  the  12th  of  November  the  Com- 
pany, through  its  attorneys,  Edwards  &  Smith,  began 
an  action  to  restrain  the  activity  of  the  City  officials  in 
barring  its  employees  from  the  City.  A  restraining 
order  was  granted  restraining  the  Mayor,  Commis- 
sioner of  Public  Safety  and  the  Chief  of  Police  in  the 
following  terms: 

'Trom  any  and  all  interference  with  the  business  of 
the  complainant  carried  on  by  them  on  their  premises 
in  the  City  of  Jersey  City,  by  unlawfully  entering  said 
premises,  or  by  driving  or  compelling  the  complain- 
ant's employees  to  leave  the  premises  of  the  complain- 
ant by  means  of  any  unlawful  manifestation  of  author- 
ity or  power  as  policemen  or  other  officers  of  said 
City  of  Jersey  City,  or  by  preventing  by  said  means 
any  person  wilUng  to  be  employed  by  complainants 
from  entering  said  employment. 

'*From  personal  molestation  of  complainants,  Brit- 
tain, Malloy  and  Farrell  and  other  persons  willing  to 
be  employed  by  complainant,  with  intent  to  coerce 
such  persons  to  refrain  from  entering  such  employ- 
ment, without  due  process  of  law.'' 

The  defendants  have  not  as  yet  permitted  the  order 
to  show  cause  to  come  on  for  hearing. 


Striking  on  the  Job  Brought  to  a  Halt 


p.  J.  Harney  Shoe  Co.  v.  Goodyear  Operators  Local 
No.  2,  Supreme  Judicial  Court  (Trial  Bench), 
Essex  County,  Massachusetts. 

The  shoe  manufacturers  of  Lynn,  Massachusetts, 
are  members  of  the  Lynn  Shoe  Manufacturers  Asso- 
ciation. The  workers  are  highly  unionized  and  their 
several  locals  are  members  of  the  Allied  Shoe  Work- 
ers Union.  On  the  11th  of  January,  1919,  The  Allied 
Shoe  Workers  Union,  after  coming  to  an  understand- 
ing with  the  Lynn  Shoe  Manufacturers  Association, 
entered  into  a  contract  with  the  several  manufacturers 
including  the  plaintiff.  The  first  paragraph  of  the 
contract  was  as  follows: 

''During  the  term  of  this  agreement  there  shall  be 
no  strike  or  lockout  in  any  factory  of  the  party  of  the 
second  part  in  said  Lynn." 

The  second  paragraph  providing  for  the  adjustment 
of  disputes  was  as  follows : 

''Any  difference  between  the  parties  hereto  that 
may  arise  during  the  term  of  this  agreement  which  is 


not  mutually  adjusted  by  a  business  agent  of  a  Local 
Union  of  the  Allied  Shoe  Workers  Union,  and  the 
Secretary  of  the  Lynn  Shoe  Manufacturers  Associa- 
tion, Inc.,  shall  be  referred  to  a  committee  composed 
of  three  members  of  the  Allied  Shoe  Workers  Union 
named  by  said  Union,  and  three  members  of  the  Lynn 
Shoe  Manufacturers  Association,  Inc.,  who  are  parties 
to  an  agreement  similar  to  this,  or  superintendents  or 
assistant  superintendents  of  such  manufacturers 
named  by  said  Lynn  Shoe  Manufacturers  Association, 
Inc.  This  committee  shall  be  known  as  the  Adjust- 
ment Committee.  Neither  business  agents  of  the 
Local  Unions  of  the  Allied  Shoe  Workers  Union  nor 
secretaries  of  the  Lynn  Shoe  Manufacturers  Associa- 
tion, Inc.,  shall  serve  on  such  committee.  No  person 
employed  in  a  factory  where  a  grievance  exists  shall 
be  allowed  to  sit  on  the  Adjustment  Committee 
hearing  the  grievance  in  said  factory. 

"In  case  of  failure  of  business  agent  and  the  secre- 
tary of  the  Lynn  Shoe  Manufacturers  Association, 
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Inc.,  to  adjust  the  difference  as  aforesaid,  notice  in 
writing  of  such  difference  with  request  that  the  same 
be  heard  by  an  Adjustment  Committee  must  be  given 
by  the  party  desiring  adjustment  to  the  Secretary  of 
the  Lynn  Shoe  Manufacturers  Association,  Inc.,  and 
said  Committee  shall  hear  the  parties  within  ten  days 
after  the  giving  of  such  notice  and  shall  render  a 
decision  within  seven  days  after  the  hearing.  In  case 
of  failure  of  said  Adjustment  Committee  to  adjust 
said  difference  the  matter  shall  be  referred  to  the 
Board  of  Conciliation  and  Arbitration  of  Massachu- 
setts. Pertinent  evidence  may  be  submitted  from 
localities  wherever  obtained.  Any  settlement  by  the 
said  Committee  or  decision  by  said  Board  of  Concilia- 
tion and  Arbitration  of  Massachusetts  shall  date  from 
the  time  that  the  written  notice  of  the  difference  was 
given." 

This  contract  was  to  run  to  September  19th,  1920. 

About  the  27th  of  September  last,  members  of  the 
Goodyear  Operators  Local  No.  2,  who  are  employed 
by  plaintiff  in  the  manufacture  of  welt  shoes 
demanded  that  their  wages  be  increased  35%.  This 
demand  was-  not  adjusted  between  the  plaintiff  and 
the  business  agent  of  the  Goodyear  Operators  Local 
No.  2  and  was  referred  to  an  Adjustment  Committee 
as  provided  in  the  contract.  The  Adjustment  Com- 
mittee failed  to  reach  an  agreement  and  the  ptiaintiff 
offered  to  submit  the  demand  before  the  State  Board 
of  Arbitration  and  Conciliation  in  Massachusetts. 


On  the  28th  of  October,  1919,  the  defendants  began 
a  systematic  conduct  to  hinder  and  prevent  produc* 
tion  in  the  factory  and  began  to  curtail  their  produc- 
tion "by  refusing  to  operate  their  machines  in  the 
manner  in  which  they  have  been  accustomed  to  oper- 
ate them,  and  doing  less  than  one-half  of  their  cus- 
tomary shoes  per  day,  and  ceasing  normal  work  and 
thereby  striking  that  department."  This,  of  course, 
tied  up  the  work  of  other  operators  not  engaged  in  the 
dispute,  and  materially  curtailed  the  output  of  the 
factory.  The  plaintiff  through  Mr.  H.  D.  Linscott, 
attorney,  brought  its  action  for  an  injunction  asking 
a  temporary  injunction  during  the  pendency  of  the 
action.  Upon  the  return  of  the  order  on  November 
21st,  defendants'  counsel  signed  the  following  stipula- 
tion and  the  plaintiff  did  not  proceed  with  the  case. 

"Now  come  the  defendants,  the  said  officers  and 
members  of  said  Goodyear  Operators  Local  No.  2 
and  hereby  stipulate  and  agree  that  they  will  not  in 
any  way  violate  the  several  prayers  of  the  plaintiff's 
Bill  of  Complaint." 

Similar  actions  were  at  the  same  time  pending  by 
the  H,  M.  &  H.  Shoe  Co.  and  the  Lynn  Shoe  Manu- 
facturers Association,  Inc.,  and  actions  were  planned 
by  other  concerns  in  which  the  workers  were  con- 
ducting the  same  conspiracy. 

This  is  the  first  legal  action  which  has  come  to  the 
attention  of  "Law  and  Labor"  designed  to  enjoin  "the 
strike  on  the  job,"  a  modified  form  of  sabotage. 


A  Long  Fight  Lost  by  the  Iron  Molders 


The  Donovan  Wire  &  Iron  Co.  v.  International  Mold- 
era'  Union,  Local  No.  172  of  Toledo,  Ohio.  In  the 
Court  of  Common  Pleas,  Lucas  County,  Ohio, 
October,  1919. 

For  many  years  prior  to  June,  1915,  the  Donovan 
Wire  &  Iron  Co.  operated  its  foundry  in  Toledo,  Ohio, 
as  an  open-shop,  but  in  order  to  maintain  peaceful 
relations  with  the  molders'  union,  it  acquiesced  from 
time  to  time  in  various  demands  made  by  that  union 
with  respect  to  hours  and  wages  and  the  conduct  of 
work,  although  compliance  with  these  rules  "imposed 
such  obligations  and  restrictions  upon  the  plaintiff  that 
it  was  unable  to  operate  its  foundry  profitably  while 
complying  therewith." 

On  January  1,  1915,  it  leased  its  foundry  and  the 
lessees  operated  it  in  accordance  with  the  unions'  rules 
for  about  fifteen  months.  In  August,  1916,  the  mold- 
ers' union,  through  a  committee,  demanded  of  the 
lessees  that  on  and  after  September  5,  1916,  they  pay 
molders  and  core  makers  $4.00  for  a  nine-hour  day 
and  "that  all  journeymen,  molders  and  core  makers 


shall  be  members  of  the  International  Holders' 
Union."  The  lessees  refused  to  comply  with  the 
demand  to  unionize  the  shop  and  the  union  workmen 
therein  struck.  Thereafter  the  lessees  operated  the 
factory  until  June,  1917,  against  a  persistent  strike 
propaganda  and  acts  of  intimidation  and  violence  on 
the  part  of  the  defendants.  At  that  time  the  plaintiff 
again  took  control  of  its  foundry  and  continued  its 
operation  against  the  persistent  and  well  organized 
efforts  of  the  molders  union  to  disrupt  this  organiza- 
tion by  picketing,  threats  and  actual  violence.  It  is 
alleged  by  the  plaintiff  that  in  order  to  become  a  mem- 
ber of  the  International  Molders'  Union  a  man  must 
serve  a  four-years'  apprenticeship  to  the  trade  and 
secure  a  two-thirds  vote  in  favor  of  his  admittance, 
and  further,  if  the  plaintiff  made  a  closed-shop  agree- 
ment with  the  union,  it  would  be  unable  to  accept  con- 
tracts for  work  from  foundries  whose  shops  might  be 
closed  on  account  of  difficulty  "in  regard  to  wages  or 
union  principles." 
The  result  of  the  unlawful  activities  of  the  defend- 
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ants  has  been  that  many  hundreds  of  employees  have 
passed  through  the  plaintiff's  shop  in  the  last  three 
years,  that  it  has  been  necessary  to  hire  taxicabs  to 
take  the  employees  to  and  from  work  and  that, 
whereas  plaintiff  has  work  for  thirty  molders  and  six 
core  makers,  it  has  been  able  to  retain  in  its  service 
only  about  twelve  molders  and  two  core  makers. 

On  September  13th  of  this  ye^,  the  Company 
entered  into  written  agreements  with  its  employees, 
none  of  whom  were  then  members  of  the  union,  by 
the  terms  of  which  it  was  agreed  "that  the  plaintiff 
should  maintain  an  open-shop,  employing  union  or 
non-union  employees  without  discrimination,  and  that 
said  employees  respectively  would  take  no  action  while 
said  agreement  was  in  force,  designed  or  tending  in 
any  way  to  make  the  Company  or  any  of  its  plants  or 
departments  a  closed  union  shop."  Notice  of  this 
agreement  was  given  to  the  molders'  union,  but  the 
defendants  paid  no  attention  to  it  and  continued  to 
annoy  and  harass  the  Company's  workmen  and  "on 
September  29,  1919,  and  on  other  occasions,  threat- 
ened to  kill  the  employees  of  the  plaintiff,  who  entered 
into  said  agreements  with  it,  if  they  did  not  leave 
plaintiff's  employ."  They  succeeded  in  persuading 
two  employees  to  leave  and  made  it  necessary  for  the 
plaintiff  to  resume  the  use  of  taxicabs  in  carrying  its 
employees  to  and  from  the  shop.  Many  acts  of  vio- 
lence occurred  far  from  the  shop  which  the  police  were 
unable  to  prevent,  and  the  police  (as  usual  in  these 
cases)  were  unable  to  prevent  the  use  of  vile  and 
annoying  language  near  and  on  the  approaches  to  the 
factory. 

In  October  the  Company,  by  its  attorneys,  Tracy, 
Chapman  &  Welles,  brought  an  action  for  an  injunc- 


tion and  damages  in  the  sum  of  fifty  thousand  dollars. 
The  Court  granted  an  injunction  on  the  9th  of  October 
directed  against  the  use  of  vile  and  indecent  language, 
threatening,  assaulting  and  injuring  plaintiff's  employ- 
ees and  other  unlawful  acts  of  a  criminal  nature,  but 
it  did  not  limit  picketing  other  than  to  restrain  defend- 
ants from  congregating  "in  such  numbers  or  in  such  a 
manner  as  shall  evidence  an  intention  to  intimidate  or 
threaten." 

The  question  of  plaintiff's  right  to  an  injunction 
against  peaceful  picketing  because  of  the  contract 
between  the  Company  and  its  employees  providing 
that  the  employees  recognized  plaintiff  as  an  open- 
shop  concern  was  not  passed  upon  by  the  Court,  as 
the  trial  judge  stated  that  he  did  not  wish  to  act 
upon  that  issue  without  a  full  hearing  and  argument. 
The  plaintiff  therefore  accepted  the  present  injunction 
without  prejudice  to  its  right  to  renew  its  application 
for  an  injunction  against  peaceful  picketing  upon  that 
issue. 

This  fight  extended  over  three  years  at  great  loss 
to  both  sides.  It  rested  squarely  upon  the  demand 
of  the  union  leaders  for  a  closed-shop.  It  brought 
terror  into  the  homes  of  many  workmen  and  physical 
injury  and  loss  of  employment  to  a  number  of  them. 

The  union  lost,  as  the  unions  must  eventually  lose 
every  issue  in  which  they  ^se  their  possibility  of 
success  upon  the  application  of  force.  The  case 
merely  serves  to  renew  the  inquiry  as  to  how  long  it 
will  take  to  convince  the  labor  element  that  the  Ameri- 
can social  and  political  structure  is  such  that  a  sound 
moral  principle  will  eventually  win  of  its  own  strength 
and  that  without  a  sound  moral  principle  force  can 
not  avail. 


Picketing  Unlawful  in  California 


Hanunond  Lumber  Co.  v.  International  Union  of 
Timber  Workers,  Local  No.  12,  Superior  Court 
of  the  State  of  California  in  and  for  the  County 
of  Humboldt,  Nov.  5,  1919. 

The  Hammond  Lumber  Co.  operates  a  saw  mill  at 
Samoa  in  Humboldt  County,  California,  and  its 
employees  reside  in  Eureka  on  the  other  side  of 
Humboldt  Bay  from  Samoa.  They  cross  the  bay  by 
means  of  a  ferry.  Some  time  in  September  a  dispute 
arose  between  the  Hammond  Lumber  Co.  and  the 
International  Union  of  Timber  Workers,  Local  No. 
12.  The  members  of  the  defendant  union  placed 
themselves  at  the  approaches  to  the  Eureka  terminus 
of  the  ferry  and  by  persuasion  and  threats  forced  their 
arguments  on  the  employees  of,  and  persons  seeking 
employment  with  the  Company.  They  warned  employ- 


ees against  continuing  in  their  jobs  and  threatened 
them  with  hanging  to  a  telegraph  pole  if  they  did  not 
quit.  They  succeeded  in  frightening  away  so  many  of 
the  employees  that  the  plaintiff's  business  was  seri- 
ously impaired. 

The  Company  brought  an  action  for  an  injunction 
and  after  hearing,  the  president  of  the  defendant  union 
entered  into  a  written  stipulation  with  the  plaintiff 
consenting  that  a  judgment  be  entered  enjoining  the 
defendants  from  conspiring  to  obstruct  the  plaintiff 
in  its  operation  of  the  mill  by  maintaining  pickets  near 
the  Eureka  Ferry  landing  and  from  interfering  with 
employees  of,  or  persons  seeking  employment  with 
the  plaintiff  at  the  ferry  or  elsewhere  by  any  conduct 
calculated  to  intimidate  any  such  person,  and  further 
enjoining  the  defendants  until  October  9,  1920,  from 
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threatening,  coercing  or  compelling  any  employee  or 
prospective  employee  to  refrain  from  working  or  ceas- 
ing work  with  the  plaintiff.  The  injunction  further- 
more forbade  the  defendants  until  October  9,  1920, 
"from  accosting  or  forcing  or  attempting  to  force  by 
word  of  mouth  or  otherwise,  arguments,  persuasive 
or  otherwise,  to  leave  the  employ  of  the  plaintiff  upon 
any  employee  of  the  plaintiff  after  said  employee  has 
indicated  his  unwillingness  to  be  accosted  or  listen  to 
or  otherwise  receive  the  same"  and  from  similarly 
accosting  any  person  seeking  employment. 

The  Courts  of  California  do  not  recognize  peaceful 
picketing  and  in  this  respect  they  are  in  the  minority. 
Of  course  it  cannot  be  well  denied  that  persons 
employed  or  seeking  employment  should  have  an 
opportunity  to  hear  both  sides  of  any  question  touch- 
ing upon  the  merit  and  virtue  of  their  employment, 
and  those  who  seek  to  gain  better  terms  of  employ- 


ment should  have  a  reasonable  opportunity  to  explain 
to  all  whose  conduct  may  effect  their  efforts  the  merits 
of  their  case.  But  although  the  right  to  do  this  has 
never  been  regarded  as  license  to  pester  and  annoy  the 
same  people  with  the  same  arguments  going  to  and 
frop  work  day  in  and  day  out,  the  operation  of  the 
law  of  peaceful  picketing  does  invariably  g^ve  the 
opportunity  to  pickets  so  to  annoy  workers  who  have 
an  ample  opportunity  to  understand  the  merits  of 
the  case,  and  have  long  since  decided  that  they  wish 
to  keep  their  employment  if  the  law  of  a  free  and 
democratic  country  is  able  to  protect  them. 

That  in  this  day  and  generation  it  is  necessary  for 
a  union  to  maintain  a  mob  of  men  upon  a  sidewalk 
to  tell  the  same  people  day  in  and  day  out  what 
they  knew  before  is  a  strange  commentary  on  its 
cause  and  motives. 


Farmers'  Resolution  on  Hours  of  Labor 


(From  Industry,  Dec.  13,  Published  by  The  Associated 
Industries  of  Massachusetts)  . 

The  Sullivan  County  Farm  Bureau,  of  Sullivaa 
County,  N.  H.,  adopted  resolutions  at  its  annual  meet- 
ing in  November  deciaring  for  a  ten-hour  d%y^  for 
''all  laboring  classes,"  opposing  strikes  and  expressing 
the  belief  that  ''capital  and  labor  and  agriculture 
should  get  together  on  a  common  ground  for  the  bene- 
fit of  all."    The  resolutions  read  in  part  : 

"Whereas,  there  is  a  great  conflict  going  on  between 
capital  and  labor  involving  strikes  with  great  loss  of 
time,  life  and  property;  and 

"^'Whereas,  there  is  being  constantly  demanded 
shorter  working  days  by  labor  with  greatly  increased 
wages;  and 

"Whereas,  while  we  sympathize  ,with  labor,  its 
demand  for  better  working  conditions  and  fair  return 
for  labor  performed,  yet  we  view  with  great  concern 
any  attempt  to  reduce  the  number  of  working  hours 


per  day  below  a  reasonable  limit,  for  it  cannot  mean 
other  than  greatly  decreased  production  with  a  cor- 
responding increase  in  the  cost  of  living;  and 

"Whereas,  the  farmer  because  of  the  nature  of  his 
occupation  must  labor  long  hours  every  working  day 
of  the  year,  involving  at  least  twelve  hours  of  labor 
each  day ;  therefore,  be  it 

"Resolved,  That  we,  the  members  of  the  Sullivan 
County  Farm  Bureau,  numbering  over  nine  hundred, 
do  hereby  go  on  record  as  favoring  a  ten-hour  work- 
ing day  for  all  laboring  classes  in  order  that  produc- 
tion may  be  greatly  increased  at  once;  that  we  believe 
that  just  demands  for  wages  should  be  met;  that  we 
do  not  favor  strikes  as  a  means  of  obtaining  demands ; 
that  we  do  favor  arbitration  and  believe  that  capital 
and  labor  and  agriculture  should  get  together  on  a 
conunon  ground  for  the  benefit  of  alL'' 

The  resolutions  also  opposed  any  afiiliation  with 
labor  organizations,  "it  being  our  desire  that  the  Farm 
Bureaus  of  the  nation  remain  strictly  neutral." 


Coal  Strike  in  North  Dakota 


The  miners  of  North  Dakota  went  out  November 
1st  under  the  general  strike  order.  The  Governor  of 
the  State  called  a  conference  of  the  miners  and  opera- 
tors at  Bismarck  at  which  no  agreement  was  reached. 
Then  the  Governor  gave  the  parties  two  days  in  which 
to  reach  an  agreement.  They  failed  and  the  mines 
remained  closed.  The  Governor  then  issued  a  procla- 
mation directing  the  Adjutant  General  of  the  State 
to  cause  the  mines  to  be  operated.    The  miners  imme- 


diately notified  the  Adjutant  General  that  they  were 
willing  to  work  at  the  old  wage,  if  the  State  took 
charge  of  the  mines  and  the  mines  have  been  operated 
since  with  the  State  in  control. 

A  suit  was  brought  by  the  Washburn  Coal  Co.  in  the 
State  Court  at  Wilton,  before  Judge  Nuessle,  asking 
for  a  permanent  injunction  to  restrain  the  State  from 
operating  its  mines.  Upon  the  return  of  the  order 
to  show  cause  the  Adjutant  General  appeared  spe- 
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daily  and  objected  to  the  jurisdiction  of  the  Court, 
and  also  appeared  individually  and  set  forth  various 
facts  tending  to  show  the  danger  of  a  coal  exhaustion 
at  the  time  the  Governor  issued  his  proclamation. 
Judge  Nuessle  held  that  the  Court  had  jurisdiction 
and  granted  a  temporary  order  requiring  the  Adjutant 
General  to  release  the  mines,  setting  the  date  for 
compliance  therewith  several  days  ahead  in  order  to 
permit  the  matter  to  be  brought  before  the  Supreme 
Court.  That  Court  declined  to  review  the  matter 
upon  a  writ  of  prohibition  and  required  the  case  to 
come  before  it  upon  appeal,  which,  under  the  form 
of  law  in  North  Dakota,  permits  the  Court  a  wider 
scope  in  reviewing  the  case.  Shortly  thereafter  the 
operators  and  miners  at  Wilton  reached  a  settlement 
and  the  Adjutant  General  immediately  released  con- 
trol of  the  mine  and  it  has  since  been  operated  by 
agreement  between  the  parties. 

In  the  meantime  the  coal  operators  at  Minot  brought 
an  action  in  the  Federal  Court  to  enjoin  the  operation 
of  their  mines  by  the  Adjutant  General.  The  case 
came  up  before  Judge  Amidon,  who  refused  to  grant 
an  order.  Appeal  is  being  taken  from  Judge  Amidon's 
refusal  to  grant  an  injunction  to  the  Circuit  Court  of 
Appeals.  Other  cases  have  been  brought  in  the  state 
courts  for  similar  relief. 

Judge  Nuessle's  decision  enjoining  the  operation  of 
the  mines  by  the  Adjutant  General  was  based  upon 
the  constitutional  ground  that  the  power  of  the  Gov- 
ernment to  call  out  the  militia  for  the  protection  of 


the  peace  in  case  of  actual  or  threatened  violence  did 
not  extend  to  the  right  to  operate  personal  property. 
Judge  Amidon  held,  in  refusing  to  grant  the  injunc- 
tion, that  since  the  Governor  had  the  right  to  call  out 
the  militia  in  case  of  tumult,  breach  of  the  peace  or 
imminent  danger  thereof,  that,  having  called  them 
out,  he  had  power  to  use  them  for  the  purpose  of  elim- 
inating the  cause  of  the  imminent  danger,  and  that  if 
operating  the  mines  would  effectually  prevent  such  a 
result,  he  was  of  course  entitled  to  operate  the  mines. 
Of  course,  the  taking  and  destruction  of  property  by 
the  State  for  the  protection  of  the  State  in  times  of 
calamity  or  great  public  distress  is  well  recognized. 
However,  the  question  of  the  continued  operation  of 
private  property  for  the  purpose  of  warding  off  con- 
ditions which  may  result  in  a  public  calamity  is  a 
doctrine  about  which  the  closest  restrictions  must  be 
thrown.  Under  the  circumstances  in  North  Dakota 
it  would  appear  that  the  operation  of  the  mines  by  the 
State  in  agreement  with  the  miners  is  to  the  advantage 
of  the  cause  of  organized  labor,  but  it  establishes  a 
precedent  under  which  the  Governor  might,  calling  out 
the  entire  militia,  which  would  include  every  male 
citizen  between  the  ages  of  18  and  45,  compel  the 
miners  to  work  as  members  of  the  militia  for  their 
compensation  as  members  of  the  militia.  This  device 
has  been  successfully  used  by  the  French  Government 
to  avoid  railroad  strikes  in  the  past  and  might  be  used 
by  the  Governor  of  any  State  to  avoid  any  great  strike 
in  this  country. 


Successful  Effect  of  Labor  Contracts 


The  following  information  has  been  received  from 
the  Secretary  of  the  Cincinnati  branch  of  the  National 
Metal  Trades  Association: 

"On  July  21st,  the  Business  Agent  of  the  Iron 
Molders'  Union  stationed  himself  in  front  of  the 
entrance  of  The  J.  B.  Morris  Foundry  Company  and 
advised  the  workers  that  there  was  a  strike  on  and 
that  they  could  not  go  to  work.  This,  notwithstand- 
ing the  fact  no  demands  had  been  made  and  no  evi- 
dence of  dissatisfaction  existed.  As  a  result,  21  mold- 
ers,  6  core  makers  and  20  laborers  did  not  go  to  work. 
The  Company  immediately  installed  the  individual  con- 
tract, and  served  notice  upon  the  union  officials.  The 
result  was,  the  pickets  disappeared,  and  in  a  few  days 
the  foundry  was  running  again  to  full  capacity. 

"On  Monday,  September  8th,  all  of  the  employees  of 
The  Cincinnati  Screw  Company  went  on  a  strike 
because  the  shop  committee  was  discharged  when  they 
called  at  the  office  to  ascertain  what  the  Company 
intended  to  do  about  the  demands  of  the  machinists' 


union,  which  were  made  on  September  1st.  The  Com- 
pany immediately  installed  the  individual  contract,  and 
within  ten  days  the  plant  was  running  full  and  no 
pickets  on  the  picket  line. 

"On  this  date,  also,  300  jewelers  in  the  employ  of  17 
different  manufacturing  concerns  in  this  city,  went  on 
a  strike  for  a  33  1/3%  increase  and  a  44-hour  week — 
notwithstanding  the  fact  that  since  1914  their  average 
increase  in  wages  had  been  125%.  These  17  manu- 
facturing jewelers  adopted  the  individual  contract,  and 
the  strike  is  now  over  and  they  are  operating  as  strictly 
non-union  shops." 

At  the  same  time  contracts  were  entered  into 
between  the  companies  and  their  employees  providing 
that  the  employee  would  recognize  the  shop  as  a  non- 
union shop,  and  that  he  was  not  and  would  not  become 
while  in  its  employ  a  member  of  any  union,  notices 
were  posted  in  and  outside  of  the  shops  in  the  follow- 
ing terms : 
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"TO  WHOM  IT  MAY  CONCERN: 

"Notice  is  hereby  g^ven  that  the  business  of  the 
undersigned  is  operated  upon  the  non-union  basis; 
that  its  employees  are  not  members  of  labor  ujnions; 
that  each  of  its  employees  has  in  writing  accepted 
employment  by  the  undersigned  on  the  understanding 
that  such  employee  is  not  a  member  of  a  labor  union ; 


that  the  undersigned  maintains  a  non-union  shop,  and 
that  during  his  employment  said  employee  will  not 
become  a  member  of  any  labor  union,  and  will  have 
no  dealings,  communications  or  interviews  with  the 
officers,  agents  or  members  of  any  labor  union  in 
relation  to  membership  by  such  employee  in  any  labor 
union,  or  in  relation  to  the  employment  of  such 
employee." 


A  Case  of  Systematic  Contempt  of  Court 


Silber  v.  Waterproof  Garment  Workers  Union,  Local 
No.  20,  ct  aL,  New  York  Supreme  Court  for  Rich- 
mond County,  October,  1919. 

The  plaintiff,  David  Silber,  owns  and  runs  a  small 
waterproof  garment  factory  on  Staten  Island,  New 
York.  He  employs  normally  about  fifteen  girls.  In 
August  he  had  seven  girls  working  for  him.  They 
were  not  members  of  any  union.  Officers  of  the  Water- 
proof. Garment  Workers  Union,  Local  20,  which  is 
affiliated  with  the  American  Federation  of  Labor,  went 
to  the  Silber  shop  in  August  and  told  him  they  had 
come  to  unionize  his  shop.  He  made  no  objection. 
They  asked  the  girls  to  join  the  union,  but  the  girls 
refused  to  do  so,  stating  that  they  were  satisfied  with 
the  conditions  of  their  employment  Following' their 
failure  to  unionize  the  employees  the  officers  of  the 
union  told  Silber  that  he  must  discharge  them  and 
that  they  would  furnish  him  employees  from  New 
York.  This  he  refused  to  do.  Thereupon  a  system 
of  picketing  began  with  the  usual  incidents  of  annoy- 
ance, and  coercion.  After  two  months  of  oppressive 
tactics  during  which  his  employees  were  driven  away 
by  fear,  the  plaintiff  brought  action  and  secured  a 
preliminary  injunction.  Officers  of  the  defendant 
union  were  in  court  when  the  injunction  was  granted 
and  immediately  communicated  with  the  pickets  who 


commenced  activities  in 'direct  violation  of  the  order 
Following  the  service  of  the  order  on  the  defendants, 
the  plaintiff  was  assaulted  and  knocked  unconscious. 
Trucks  leaving  his  factory  were  followed  by  defend- 
ant and  the  names  of  consignees  copied  and  consignees 
threatened  with  trouble  if  they  did  not  cancel  their 
orders.  It  was  discovered  that  every  raincoat  worker 
in  New  York  was  being  taxed  one  hour's  pay  a  week 
to  maintain  the  Silber  pickets.  Several  arrests  were 
made  for  disorder  and  fines  imposed  and  two  of  the 
defendants  were  held  under  $1,800  bail  each  for  the 
assault  on  the  plaintiff. 

Contempt  proceedings  were  brought  against  half  a 
dozen  of  the  defendants  and  they  were  sentenced  to 
thirty  days  in  the  county  jail.  They  took  an  appeal 
from  the  order  requesting  a  stay  of  execution  upon  the 
hearing.  On  the  motion  for  the  stay  the  Appellate 
Court  characterized  the  activities  of  the  union  agents 
as  the  most  vicious  that  had  come  to  its  attention  in 
any  labor  dispute.  The  stay  was  denied  and  the 
defendants  are  now  serving  their  sentence. 

Against  a  well  organized  conspiracy  such  as  the 
defendants  maintained,  the  injunction  is  the  only  possi- 
ble method  of  relief,  and  yet  there  are  those,  outside 
the  portals  of  organized  labor,  who  tell  us  that  this 
remedy  should  not  be  made  available  in  a  labor  dis- 
pute. 


The  Plumbers  of  Dallas  Must  A^ee 


Sheehan  v.  Levy,  ct  aL,  215  S.  W.  229,  Court  of  Civil 
Appeals  of  Texas. 

The  plaintiff  was  a  master  plumber  in  the  City  of 
Dallas.  The  master  plumbers  in  the  city  had  an  incor- 
porated association  to  which  "All  white  persons,  firms 
or  an  official  of  a  corporation  engaged  in  the  installation 
of  plumbing  in  the  State  of  Texas,  having  a  license  or 
other  authority  to  perform  plumbing  as  a  master  plumber, 
conducting  the  business  in  a  permanent  location,  having 
the  necessary  tools  to  properly  install  their  work,  and 
reputed  as  paying  their  just  accounts,  shall  be  eligible  to 


membership  in  this  corporation."  The  plaintiff  was  not 
a  member.  The  journeymen  plumbers  were  thoroughly 
organized  in  Local  Union  No.  100  of  the  United  Asso- 
ciation of  Journeymen  Plumbers.  The  plaintiff  was 
engaged  upon  valuable  contracts  when  the  journeymen 
plumbers  struck,  alleging  as  their  sole  ground  the  fact 
that  the  plaintiff  was  not  a  member  of  the  Master 
Plumbers'  Association.  The  plaintiff  then  brought  this 
action  charging  the  association  and  the  union  with  con- 
spiracy to  destroy  his  business. 
It  appeared  upon  the  trial  that  business  was  brisk  and 
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plumbers  were  few  and  that  the  local  union  thought  that 
they  could  dispense  with  the  service  and  expense  of  a 
business  agent  if  they  served  only  with  members  of  the 
Master  Plumbers'  Association,  because  then,  "In  case  of 
any  trouble  the  Conference  Boards  could  just  get  together 
and  settle  any  difficulties  that  might  arise."  When  the 
union  took  this  action,  the  association  accepted  into  its 
membership  all  the  master  plumbers  of  reliable  business 
standing  who  applied  for  membership  and  reduced  its 
initiation  fee  from  $250  to  $125  and  especially  urged  the 
plaintiff  to  join  the  association.  The  union  officials  also 
urged  the  plaintiff  to  do  so. 

Upon  this  state  of  the  facts  the  Court  held  that  the 
plaintiff  had  failed  to  show  evidence  of  conspiracy  and 
the  case  was  dismissed  and  upon  appeal  the  dismissal 
was  sustained. 


It  is  a  popular  idea  in  England  that  the  best  solution 
of  industrial  controversies  is  to  have  every  em;>loyer  in 
his  association  and  every  employee  in  his  union.  The 
logical  result  of  this  is  to  divide  society  into  two  distinct 
classes  and  invite  a  terrific  struggle  to  see  which  class 
shall  get  and  maintain  control  of  the  Government  in  order 
that  by  that  flexible  instrument  it  may  oppress  and  abuse 
the  other  class.  What  the  master  and  journeymen  plumbers 
of  Dallas,  Texas,  may  do  to  save  the  expenses  of  a  busi- 
ness agent  is  not,  perhaps,  a  serious  matter.  No  doubt 
the  elimination  of  the  business  agent  will  make  for  peace. 
But  we  are  in  a  dangerous  and  miserable  condition  if 
the  solution  of  our  industrial  problemfs  cannot  be  reached 
except  through  combinations  which  will  force  both  sides 
to  register  as  members  of  a  class,  to  abide  by  the  decisions 
of  the  class  and  to  operate  as  a  class. 


Inducing  Discharge  of  Employee  Under  Verbal  Contract  Is  Actionable 


Carter  v.  United  States  Coal  &  Coke  Co.,  et  aL,  100 

S.  E.  405.  W.  Va. 

The  plaintiff  was  employed  by  the  Consolidated  Engi- 
neering Company  at  a  compensation  of  twelve  ($12) 
dollars  a  day  to  work  on  the  construction  of  a  public 
road  in  McDowell  County.  The  defendant  Coal  Comh 
pany  was  the  owner  and  operator  of  numerous  coal  mines 
near  the  place  where  the  road  was  being  constructed  and 
as  alleged  in  the  complaint,  "was  interested  in  preventing 
workmen  located  near  their  mines  from  working  at  any 
other  work  or  employment  or  for  any  other  employer." 
The  Engineering  Company  made  no  complaint  about  the 
plaintiff's  services  but  suddenly  discharged  him  about  six 
weeks  after  his  employment  began.  The  plaintiff  man- 
aged to  get  back  his  employment  but  was  discharged 
again  after  two  weeks,  after  an  agent  of  the  defendant 
had  said  to  an  officer  of  the  Engineering  Company,  "I 
thought  I  had  told  you  to  cut  that  man  off.    You  can 


get  rid  of,  him  or  you  can  pull  up  your  camp."  The 
plaintiff  lost  eight  weeks'  employment  as  a  result  of 
his  discharge.  The  lower  Court  dismissed  the  case  on 
the  ground  that  it  was  not  unlawful  for  one  person  to 
advise  another  to  discharge  an  employee,  and  that  his 
reasons  for  doing  it  were  not  open  to  inquiry  where 
therb'was  no  definite  contract  of  employment  and  the 
parties  to  the  agreement  of  employment  were  free  to 
cancel  the  emplo3rment  at  any  time. 

The  higher  Court  upon  appeal  reversed  this  judgment 
holding  that  there  was  sufficient  evidence  of  a  definite 
contract  between  the  plaintiff  and  the  Engineering  Com- 
pany, for  it  appeared  that  he  was  to  be  employed  as  long 
as  the  Engineering  Company  had  work  and  the  payment 
was  to  be  made  to  him  every  two  weeks,  and  that  the 
employment  was  expected  to  continue  fifteen  or  eighteen 
mtonths  or  perhaps  two  years.  It  was  held  that  under 
these  circumstances  the  interference  with  his  employment 
by  the  defendant  was  actionable. 


Measures  in  Confess 


Mr.  Kelly  of  Pennsylvania  introduced  H.  R.  10738, 
referred  to  the  Committee  on  the  Judiciary,  which  pro- 
vides as  follows: 

"That  the  refusal  of  any  individual,  partnership, 
firm,  corporation,  or  association  engaged  in  interstate 
commerce  that  engages  and  uses  the  services  of  any 
employee  or  employees  for  wage,  salary,  or  other  valu- 
able,  consideration,  to  bargain  collectively  with  such 
employees,  tfarou^^  their  duly  chosen  representatives, 
is  hereby  declared  unlawful. 


''Sec.  2.  That  the  denial  or  abridging  of,  or  interfer- 
ence with,  by  any  such  employer  engaged  in  interstate 
commerce,  the  right  of  employees  to  organize  in  trade 
unions;  the  denial  or  abridging  of  or  interference  with, 
by  any  employee,  the  right  of  such  employers  to 
organize  in  associations  or  groups;  the  discharge  by 
any  such  employer  of  employees  for  membership  in 
trades  unions  or  for  legitimate  trade-union  activities, 
and  the  use  by  any  employees  of  coercive  measures  to 
induce  persons  to  join  their  organizations,  are  hereby 
declared  unlawful. 
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''Sec.  3.  That  any  person  who  shall  violate  the  pro- 
vision of  this  Act  shall  be  guilty  of  an  offense,  and 
upcHi  conviction  thereof  by  a  court  of  competent  juris- 
diction shall  be  punished  by  a  fine  of  not  less  than 
$1,0009  nor  more  than  $5,000,  or  by  imprisonment  for 
not  more  than  one  year  or  by  both  such  fine  and 
impriscmment.'' 

The  Commins  Bill  (S.  3288)  for  the  return  of 
the  railroads,  with  the  anti-stHke  )pi*ovision  in  'it, 
passed  the  Senate  on  December  20th  by  a  vote  of  46 
to  30.    The  measure  now  goes  into  joint  conference. 

In  the  Senate 

Mr.  King  of  Illinois  introduced  S.  3469  referred  to 
the  Committee  on  Immigration  transferring  the  power 
and  duty  of  deporting  certain  aliens  imposed  by  the 
Act  of  February  5,  1917,  from  the  Department  of 
Labor  to  the  Department  of  Justice. 

Mr.  Jones  of  Washington  introduced  S.  Con.  Res. 
18  referred  to  the  Committee  on  the  Judiciary  pro- 
posing as  an  amendment  to  the  Constitution  the  fol- 
lowing: "No  child  hereafter  bom  in  the  United  States 
of  foreign  parentage  shall  be  eligible  to  citizenship  in 
the  United  States  unless  both  parents  are  eligible  to 
become  citizens  of  the  United  States." 

.Mr.  Raker  of  California  introduced  the  same  meas^ 
ure,  H.  J.  Res.  -255  in  the  House.  It  was  referred*,  to 
the  Committee  on  the  Judiciary. 

Mr.  Spencer  of  Missouri  introduced  an  amendment 
to  S.  3288,  the  Cummins  bill,  providing  for  the  settle- 
ment of  industrial  disputes  on  the  carriers.  The  bill 
proposes  a  Special  Board  of  Adjustment  of  eight  per- 
sons "four  of  whom  shall  represent  subordinate  offi- 
cials and  four  of  whom  shall  represent  railway 
carriers,"  appointed  for  terms  of  four  years  by  the 
Transportation  Board  from  nominees  offered  by  the 
"organization  (s)  of  subordinate  officials"  and  the 
carriers.  The  Special  Board  of  Adjustment  shall  have 
power  to  hear  and  decide  all  controversies  and  its 
decisions  shall  take  effect  only  when  approved  by  the 
Transportation  Board.  Mr.  Spencer  later  introduced 
a  further  amendment  altering  the  language  of  his 
first  amendment  and  providing  that  the  Special  Board 
of  Adjustment  be  appointed  from  time  to  time  as 
occasion  might  require. 

Mr.  Sutherland  of  West  Virginia  introduced  S.  3496 
referred  to  the  Committee  on  Education  and  Labor 
amending  the  Act  of  September  7,  1916,  providing 
compensation  for  Government  employees  injured  in 
the  performance  of  their  duties. 

Mr.  McCormick  of  Illinois  introduced  an  amend- 
ment to  the  Cummins  bill  (S.  3288)  providing  a  time 
limit  for  the  consideration  of  disputes  between  the 
carriers  and  the  employees  and  providing  for  the  cessa- 


tion of  discharges  or  strikes  during  the  time  limited 
for  a  decision  and  thirty  days  thereafter  only. 

Mr.  Jones  of  New  Mexico  introduced  an  amend- 
ment to  the  Cummins  bill  to  the  same  effect. 

Mr.  Harrison  of  Mississippi  introduced  an  amend- 
ment to  the  Cummins  bill  (S.  3288)  substituting  the 
labor  provisions  of  the  House  bill  as  it  passed  for  the 
labor  provisions  of  the  Senate  bill. 

In  the  House 

Mr.  Sabath  of  Illinois  introduced  H.  R.  10737 
referred  to  Committee  on  the  Judiciary  making  it  a 
misdemeanor  for  two  or  more  persons  to  combine  to 
fix  or  maintain  prices  upon  the  necessaries  of  life 
moving  in  interstate  commerce  whether  they  be  pro- 
ducers or  merchants,  and  that  necessaries  the  subject 
of  such  an  agreement  shall  be  confiscated  to  and  sold 
by  the  Government. 

Mr.  Nicholls  of  South  Carolina  introduced  H.  R. 
10837  referred  to  the  Committee  on  Immigration  and 
Naturalization  for  the  limitation  of  the  number  of 
aliens  of  any  nationality  admitted  every  year  to  not 
less  than  twenty  nor  more  than  fifty  per  cent,  of  the 
number  of  males  of  the  same  nationality  naturalized 
and  resident  in  the  country  at  the  last  census.  The 
Secretary  of  Labor  is  charged  with  determining  the 
exact  percent  between  ^the  given  figures  to  be  ad- 
mitted in  any  one  year  after  due  consideration  of 
labor  conditions  and  the  maintenance  of  American 
standards  of  living  and  wages.  There  are  many 
exceptions  permitted. 

Mr.  Keller  introduced  H:  J.  Res.  254  referred  to  the 
Committee  on  Appropriations  directing  the  President 
to  take  possession  of  and  operate  the  coal  mines  and 
give  an  increase  of  14%  to  the  miners  and  ''conduct  a 
thorough  investigation  into  the  profits  of  the  mine 
operators  with  a  view  toward  increasing  the  wages 
of  the  miners,  if  found  practicable  under  the  present 
price  of  coal,  and  if  not,  that  the  Government  establish 
such  a  price  as  will  permit  of  a  wage  being  paid  miners 
commensurate  with  the  increase  in  the  cost  of  living." 

Mr.  Sherwood  of  Ohio  introduced  H.  R.  10882 
referred  to  the  Committee  on  Labor  for  a  pension  of 
$120  a  year  payable  quarterly  to  every  citizen  64  years 
of  age  or  over  who  is  incapable  of  manual  labor,  whose 
income  is  less  than  $800,  provided  such  pensioner 
show  a  "continuous  labor  record  for  25  years." 

Mr.  Clark  of  Florida  introduced  H.  R.  11085  referred 
to  the  Committee  of  the  Post  Office  and  Post  Roads, 
providing  that  it  shall  be  a  penal  offense  to  use  the 
mails  for  the  circulation  of  any  publication  printed  in 
whole  or  in  part  in  a  foreign  language.  Mr.  Clark 
of  Florida  introduced  H.  R.  11086  referred  to  the  Com- 
mittee  on  the  Judiciary  providing  that  it  shall  be  a 
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penal  offense  for  any  alien  who  has  not  declared  his 
intention  of  becoming  a  citizen  in  a  court  of  competent 
jurisdiction  to  engage  in  any  business  in  the  District 
of  Columbia  or  any  territory  of  the  United  States 
either  in  person  or  by  agent  (These  two  bills  by 
Mr.  Clark  will,  of  course,  receive  no  attention.  But 
it  is  unfortunate  that  any  gentlemen  with  such 
repressive  ideas  should  sit  in  the  Congress  of  the 
United  States.) 

The  Committee  on  the  Judiciary,  in  the  House,  has 
before  it  H.  R.  10736,  introduced  by  Mr.  Kelly  of 
Michigan,  H.  R.  11089,  introduced  by  Mr.  Siegel  of 
New  York,  H.  R.  11117  and  11231,  introduced  by  Mr. 
Raker  of  California,  H.  R.  11277,  introduced  by  Mr. 
Hicks  of  New  York,  H.  R-  11281,  introduced  by  Mr. 
Begg  of  Ohio,  and  H.  R.  11332,  introduced  by  Mr. 
Husted  of  New  York,  severally  providing  for  the  defi- 


nition and  punishment  of  sedition,  criminal  anarchy 
and  other  activity  intended  to  overthrow,  suppress  or 
obstruct  Government  and  providing  penalties  therefor. 

In  the  Senate,  Mr.  Fletcher  of  Florida  introduced 
S.  3460  and  Mr.  McKellar  of  Tennessee,  introduced  an 
Amendment  to  S.  3317  to  the  same  effect,  referred  to 
the  Committee  on  the  Judiciary. 

In  the  House,  the  Committee  on  Immigration  and 
Naturalization,  has  before  it  H.  R.  11092,  H.  R.  11193 
and  H.  R.  11224,  introduced  by  Mr.  Johnson  of  Wash- 
ington, H.  R.  11115,  introduced  by  Mr.  Box  of  Texas, 
H.  R.  11205,  introduced  by  Mr.  Raker  of  California 
and  H.  R.  11396,  introduced  by  Mr.  Lea  of  Calif orqia 
providing  for  the  regulation  of  immigration  by  the 
exclusion  of  alien  anarchists  and  the  deportation  of 
alien  anarchists  admitted  before  the  discovery  of  their 
anarchial  beliefs. 


Merchants  and  Trade  Union  Agreement  Under  Ban 

of  Sherman  Law 


Belfi,  et  aL  V.  United  States.  259  Fed.  822,  1919. 

The  tile  dealers  of  Philadelphia  are  formed  into  an 
association,  controlling  about  ninety  per  cent  of  the  tile 
business  in  that  city.  The  tile  setters  have  a  union  said 
to  be  a  "close  to  a  one  hundred  per  cent,  organization." 
Certain  members  of  the  association  were  active  in  estab- 
lishing an  understanding  with  the  tile  manuf  adturers  that 
members  of  the  association  would  not  purchase  f  rcxn  any 
manufacturer  who  sold  to  merchants  outside  of  the  asso- 
ciation in  the  same  competitive  area.  These  men  were 
4dso  instrumental  in  procuring  a  contract  between  the  asso- 
ciation and  the  Union  whereby  they  agreed  that  members 
of  the  association  would  employ  no  tile  setters  except 
members  of  the  Union,  and  tiie  Union  would  give  pref- 
erence to  requests  for  the  services  of  tile  setters  made 
by  members  of  the  Association.  At  the  same  time  it  was 
the  oral  understanding  of  these  parties  that  the  Union 
would  not  allow  its  members  to  work  for  dealers  outside 
the  association  in  considerati<m  of  the  undertaking  of  the 
association  not  to  employ  setters  outside  the  Union. 

As  a  result  of  these  understandings  and  contracts  the 
members  of  the  association  were  indicted  for  conspiracy 
under  the  Sherman  Law.  The  defendants  contended  that 
they  were  not  engaged  in  interstate  commerce  and  there- 
fore not  within  the  purview  of  the  law.  It  appeared, 
tiowever,  that  all  of  the  tile  makers  from  whom  they 


purchased  except  one  were  without  the  state  and  the 
Court  held  the  agreements  clearly  violative  of  the  statute. 

It  appeared,  however,  upon  the  trial  that  cxily  a  few 
of  the  members  of  the  association  had  been  active  in  the 
procurement  of  these  unlawful  agreements  and  that  the 
others,  although  they  understood  the  agreements  and  had 
by  their  silence  acquiesced  in  them,  had  not  made  any 
effort  to  secure  them.  After  the  return  of  the  verdict 
of  guilty  against  all  of  the  defendants  they  moved  for 
a  new  trial,  and  the  Judge  granted  it  as  to  tiiose  defend- 
ants who  had  not  been  active  in  the  conspiracy,  denying 
it  to  those  who  had  been,  and  upon  the  appeal  to  the 
Circuit  Court  of  Appeals  be  was  sustained  in  this  pro- 
cedure. The  Court  said  that  "The  rule  where  two  or 
more  persons  have  been  convicted  of  a  conspiracy,  it  is 
not  possible  to  grant  a  new  trial  as  to  one  and  not  as  to 
others'  *  *  *  cannot  be  the  general  rule  applicable  to  all 
cases  without  regard  to  their  circumstances." 

The  cases  in  which  merchants  and  even  manufacturers 
have  conspired  with  labor  unions  for  the  restriction  of 
trade  are  getting  steadily  more  numerous.  That  such 
conspiracies  are  opposed  to  the  fundamental  principals 
of  our  law  cannot  possibly  be  doubted.  It  is  doubtful  if 
the  operation  of  such  agreements  can  be  so  profitaUe 
that  they  will  pay  for  the  consequences  which  must  be 
sustained  when  they  come  under  the  scrutiny  of  the 
Court,  for  they  serve  only  to  excite  the  resentment  and 
hostility  of  all  who  know  about  them. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 

BBBB9^B^BI^^BB^aSSBB^BaEaBBBBBBrSBXBBBBSa^BBBHBBaaBE^^H^BaBSB^EiBI^:B8BBaB^aBBnHDB^^ 

Amid  the  rapidly  shifting  tcenet  of  industrial  anJf,  social  Ufe  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  udll  he  best  served  by  placing  before  men  of 
industry  any  important  d  scussion  of  industrial  relations.  It  is  in  this  spirit  that  our  association  in^ 
tends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Shop  Representation  Plans  in  tiie  Steel  Industry 


When  the  steel  strike  was  dying  out  this  Associa- 
tion wrote  to  the  principal  steel  companies  with  a  view 
to  finding  out  their  actual  experiences  with  their  shop- 
representation  plans.  The  significant  thing  is  that 
everybody  seems  to  be  in  sympathy  with  the  plans. 
Even  in  the  plants  where  strikes  had  t^ken  place,  the 
officials  seem  to  believe  that  as  soon  as  the  plans  have 
had  time  to  demonstrate  their  serviceability,  they  will 
be  helpful  in  promoting  better  relations  between 
employer  and  employee. 

The  questions  set  forth  in  our  letter  were  as  follows : 

1.  On  what  date  was  your  plan  installed? 

2.  What  effect,  if  any,  did  it  have  on  the  extension  of 
the  steel  strike  to  your  plants  ? 

3.  What  is  your  attitude  and  belief  with  regard  to  the 
serviceability  of  these  plans  in  promoting  industrial 
peace  and  efficient  production?  •*  ^^ 

The  following  replies  were  received: 

Letter  No.  1 :  "Replying  to  your  letter  of  November 
24th,  our  Plan  of  Employees'  Representation  was  installed 
in  October,  1918.  It  has  been  in  operation  now  for 
more  than  one  year  and  has  been  very  helpful  in  settling 
questions  arising  between  the  Management  and  the 
Employees.  During  the  recent  steel  strike,  to  which  you 
refer,  the  Plan  operated  with  the  same  satisfaction  as  it 
did  previous  to  the  strike  call. 

"We  believe  the  Plan  has  been  very  helpful  in  estab- 
lishing good  relations  between  the  Management  and  the 
Employees  and  are  continuing  to  operate  under  the  Plan 
with  increasingly  better  results." 

Letter  No.  2:  "The  shop  committees  have  been  very 
successful  in  all  of  their  plans;  their  organizaition  has 
been  a  matter  of  evolution  during  the  course  of  the  last 
six  years,  and,  as  they  are  at  the  present  time  constituted, 
there  is  one  representative  for  every  30  men  elected  by 
groups. 

"We  do  not  have  any  printed  regulations  as  to  what 
committees  may  discuss,  nor  have  they  any  elaborate 
organization;  the  only  rules  laid  down  regarding  it  are 
that  the  representatives  must  be  American  citizens,  must 
have  been  in  the  employ  of  the  company  one  year,  meet- 
ings must  be  held,  at  least  once  a  month,  and  that  one-half 
the  personnel  committee  should  change  every  six  months." 


Letter  No^  3 :  "Our  plan  was  installed  on  October  1, 
1918.  During  the  strike  it  had  no  eflfect  in  one  plant; 
deterrent  at  one,  and  the  third  plant  not  affected  by  the 
strike.  The  plan  no  doubt  had  influence  but  not  sole 
influence  in  preventing  trouble. 

"We  believe  that  if  given  time  and  proper  administra- 
tion the  pbn  will  undoubtedly  work  for  the  great  work 
of  both  employers  and  employees." 

Letter  No.  4:  "Our  experience  with  our  Representa- 
tion Plan  has  not  been  at  all  unfavorable.  We  at  no  time 
looked  on  this  plan  as  a  panacea,  for  all  ills,  but  adopted 
it  with  the  feeling  that  it  should  create  a  closer  relation 
between  the  employer  and  employee,  and  our  experience 
is  that  this  has  been  accomplished.  We  are  still  operating 
under  the  Representation  Plan  and  intend  to  continue  to 
do  so  until  such  time  33  we  develop  something  better  or  it 
develops  that  the  pre^nt  plan  is  a  failure.  This  latter, 
however,  we  hardly  feel  will  come  about." 

Letter  No.  5:  "Answering  yours  of  the  16th  inst.,  will 
say  that  it  is  my  personal  opinion  that  our  Employees' 
Representation  Plans  have  been  successful  and  I  thorough 
believe  in  Employee's  Representation  and  am  of  the 
opinion  that  these  plans  properly  introduced  and  managed 
will  solve  all  industrial  problems  in  a  manner  both  satis- 
factory to  employee,  and  employer." 

Letter  No.  6:  "Our  plan  was  installed  in  March,  1919. 
Our  strike  was  called  July  18th,  1919,  by  the  same  unions 
that  later  on  controlled  the  steel  strike.  Among  the  con- 
ditions presented  by  the  strike  committee,  was  one  calling 
for  the  abolition  of  the  plan. 

"If  workmen  can  once  be  convinced  that  this  movement 
provides  a  means  for  the  adjustment  of  grievances,  there 
is  no  doubt  that  industrial  peace  will  be  promoted  and 
with  real  industrial  peace  will  come  efikient  production." 

Note  :  Following  the  strike  at  this  plant,  it  was  reported 
that  the  Company  had  given  up  its  shop  representation 
plan.  An  official  statement  issued  by  the  Ccxnpany,  how- 
ever, says  that  the  plan  of  representation  adopted  by  the 
Company's  employees  before  the  strike  is  now  of  more 
value  than  ever,  the  men  realizing  that  more  good  can  be 
accomplished  through  contact  of  employer  with  employee 
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than  through  the  aid  of  outsiders.  The  employees  are 
enthusiastic  and  believe  that  they  have  an  appeal  agency 
where  they  will  get  a  square  deal  if  they  give  one. 

Letter  No.  7:  A  large  concern  whose  relations 
with  its  employees  have  been  conducted  under  the 
principle  of  employees'  representation  for  about  five 
years  states  as  follows: 

"*  *  *  During  this  period  the  beneficial  results 
of  the  system  have  been  widespread  and  freely 
admitted.  There  have  been  distinct  improvements  in 
the  working  and  living  conditions  of  employees  and  in 
the  spirit  of  harmony  and  good  will  between  work- 
men and  officials. 

"The  only  serious  labor  troubles  we  have  had  since 
the  adoption  of  the  industrial  representation  plan 
have  been  in  connection  with  the  recent  strikes  of 
steel  workers  and  coal  miners.  *  *  *  Our  steel 
works  at  *  *  *  was  closed  as  the  result  of  the 
strike  and  did  not  reopen  until  recently.  At  the  time 
the  steel  strike  was  called,  members  of  the  local  strike 
committee  freely  admitted  that  conditions  had  been 
greatly  improved  under  the  industrial  representation 
plan,  that  there  were  no  grievances,  and  that  the  con- 
troversy was  mainly  on  the  issue  of  union  recognition. 
Almost  immediately  after  the  closing  of  the  steel 
works,  employees  began  to  manifest  the  desire  to  get 
back  to  work.  .They  voluntarily  formed  a  "Back,  to 
Work  Organization"  which  did  much  toward  increas- 
ing the  sentiment  against  the  strike.     However,  on 


account  of  the  coal  strike  which  began  November  1 
and  which  resulted  in  diverting  a  large  amount  of  our 
coal  to  eastern  markets,  we  were  unable  to  secure  a 
supply  of  fuel  for  the  steel  plant,  and  therefore  no 
attempt  was  made  to  resume  operations  there  until 
near  the  end  of  the  year.  The  steel  works  is  now 
operating  with  little  indication  of  any  serious  trouble 
of  what  remains  of  the  strike. 

"The  coal  strike  of  November  1  was  effective  only 
to  a  slight  degree  at  the  properties  of  this  Company. 
Sentiment  among  the  majority  of  our  workmen  was 
strongly  against  the  walkout.  In  *  *  *  particu- 
larly the  employees  representatives  of  their  own 
motion  prepared  resolutions  against  the  strike  and 
circulated  them  among  the  miners.  Largely  as  a 
result  of  this  action  the  effectiveness  of  the  strike  in 
that  county  was  almost  negligible. 

"*  *  *  May  I  venture  to  express  the  opinion 
that  the  result  of  the  recent  labor  disturbance  will 
have  the  eflEect  of  strengthening  rather  than  weaken- 
ing the  principle  of  employees*  representation,  which 
has  made  such  rapid  progress  in  American  industry 
during  the  last  two  or  three  years." 

Attention  is  invited  to  the  fact  that  this  list  does  not 
include  letters  from  any  of  the  plants  of  the  United 
States  Steel  Corporation.  To  the  best  of  our  knowledge 
none  of  the  plants  of  thait  corporation  have  adopted  any 
form  of  employee-representation  plan. 


New  York  Business  Men  Make  Suggestions  for  Bettering  Labor  Conditions 


The  Committee  on  Industrial  Relations  of  the  Mer- 
chants' Association,  of  New  York  City,  composed  of  rep- 
resentatives from  some  of  the  leading  mercantile  and 
banking  interests,  submitted  a  unanimous  report  on  in- 
dustrial relations.  In  its  introduction  to  the  report  the 
Committee  states  that  it  does  not  attempt  to  oflFer  a  com- 
plete solution  of  the  problems  involved,  but  hopes  that 
the  report  may  be  of  value  in  stimulating  employers  to 
constant  study  and  effort  in  establishing  in  their  separate 
plants  measures  which  are  based  on  justice  and  conducive 
to  harmonious  relatiwis  with  their  employees.  The 
remainder  of  report  is  set  forth  below : 

"The  change  in  fundamental  industrial  relations  will 
be  an  evolution.  With  the  proper  thought  and  effort  on 
the  part  of  both  employers  and  employees  improvement 
and  advancement  will  be  gradually  made  and  progress 
'will  be  sudoessful  )in  proportion  to  the  interest  anld 
breadth  of  vision  with  which  the  problem  is  considered. 
Each  advance  will  Show  a  goal  more  desirable  than  that 
hitherto  striven  for.  Care  should  be  taken  that  each  step 
is  a  real  advance,  not  one  which  will  have  to  be  retraced. 
£ni|>kyyeTs  must  take  the  lead  in  the  effort  to  apply  sound 


principles  to  the  improvement  and  advancement  of  indus- 
trial relations ;  much  in  the  way  of  leadership  is  properly 
expected  of  them. 

"This  evolution  is  being  retarded  in  part  by  three 
features  of  our  industrial  system,  which  are  not  com- 
patible with  satisfactory  industrial  relations : 
"1.  The  short-sighted  determination  too  often  found 
on  the  part  of  employers  and  employees  selfishly 
to  get  maximum  results  without  consideration 
by  either  of  the  interests  of  the  other»  or  of  the 
public,  as  the  controlling  motive  in  industry. 
"This    selfish    determination    of    employers    and 
employees  has  hitherto  been  recognized  by  society  as 
entirely  proper,  yet  it  is  fallacious  because  it  is  destruc- 
tive of  maximum  production. 
"2.  Lack  of  understanding  and  mutual  confidence  of 

employers  and  employees* 
"Suspicion  and  lack  of  a  complete  understanding  of 
each  element  in  industry  of  the  just  aims,  aspirations 
and  problems  of  all  other  elements  make  constructive 
co-operation  impossible. 
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''3.  The  law  of  supply  and  demand  bb  the  determin- 
ing factor  in  fixing  wages  and  conditions  of 
employment. 
"Many  of  the  results  of  this  economic  law  are  unfair 
and  prejudicial  to  the  interests  of  both  employers  and 
employees,  and  are  socially  undesirable. 

"In  view  of  the  detrimental  influence  of  these  three 
features  of  our  industrial  system,  your  committee 
recommends : 

"1.  The  recognition  by  both  employers  and 
employees  that  the  determination  to  achieve 
national  prosperity  rather  than  to  enforce  maxi- 
mum selfish  returns  should  be  the  controlling 
motive  in  industry. 

"The  community,  as  such,  has  a  right  to  insist  that 
industry  be  carried  on  in  the  interest  of  all  citizens 
rather  than  for  the  sole  benefit  of  those  engaged 
directly  in  it.  The  permanent  welfare  of  all  citizens 
depends  on  national  prosperity,  which  is  impossible 
unless  there  is  maximum  production  at  minimum  'per 
unit'  cost  without  impairment  either  of  proper  living 
standards  of  employees  or  the  ability  of  the  employers 
to  earn  a  reasonable  return  on  their  investment.  These 
requisites  of  national  prosperity  cannot  be  obtained 
unless  employers  and  employees  work  together  har- 
moniously with  that  end  in  view.  Fundamental  indus- 
trial problems  of  human  relations  can  be  solved  upon 
the  accepted  basis  that  without  national  prosperity 
the  permanent  interests  of  parties  to  industry  cannot 
be  conserved;  and  that  with  such  prosperity  relations 
between  employers  and  employees  can  be  worked  out 
with  justice  to  both. 

"In  its  broadest  aspect,  employers  and  employees 
unquestionably  have  a  common  interest,  as  it  is  only 
through  the  promotion  of  the  interests  of  both  that 
the  country  and  the  industrial  commtmities  in  it  can 
enjoy  permanent  prosperity.  The  actions  and  demands 
of  employers  and  employees  become  unwarranted 
when  they  handicap  the  industries  of  the  nation  in 
competition  with  foreign  industries. 

"2.  The  establishment  of  a  recognized  and  perma- 
nent method  of  conference  between  the  employer 
and  his  employees. 

"Conferences,  at  which  all  subjects  of  mutual  inter- 
est may  be  presented,  are  essential  to  the  development 
of  understanding  and  mutual  confidence.  The  mere 
willingness  of  an  employer  to  meet  employees  who 
have  grievances  is  not  sufiicient.  There  should  be  a 
definite  arrangement — satisfactory  to  both  employers 
and  employees — ^whereby  employees  can  collectively 
take  up  disputes  or  matters  of  common  interest  with 
'employers. 


"Your  Committee  has  no  recommendation  to  make 
concerning  the  plan  of  conferences  which  should  be 
established,  except  that  whenever  plans  of  conferences 
are  inaugurated  they  should  be  worked  out  jointly  by 
employer  and  employees,  and  not  prescribed  by  the 
employer.  Conditions  vary  so  in  different  industries 
and  plants  that  no  one  plan  of  conference  can  be 
adopted  by  all.  The  plan  must  be  developed  and 
adapted  in  each  plant  in  the  light  of  existing  condi- 
tions. 

"The  functions  of  the  conference  and  the  determina- 
tion of  the  proper  subjects  for  consideration  must  be 
in  each  case  a  matter  of  gradual  development.  Your 
Committee  suggests,  however,  that  the  following  mat- 
ters should  be  immediately  recognized  as  included  in 
those  which  should  be  discussed  in  conference: 

(a)  Wages  and  working  conditions,  including  steps 
to  promote  continuous  and  permanent  employ- 
ment, especially  in  the  case  of  introduction  of 
new  machinery  and  new  processes. 

(b)  Plant  conditions  affecting  health  and  general 
welfare  of  the  workers. 

"3.  The  limitation  of  the  economic  law  of  supply  and 
demand  as  a  basis  of  labor  policy  by  the  utiliza- 
tion of  a  more  human  doctrine. 
"Like  the  solution  of  the  entire  problem  of  industrial 
relations,  the  developihent  of  any  definite  human  doc- 
trine, which  will  modify  and  limit  the  economic  law  of 
supply  and  demand,  will  be  a  matter  of  evolution. 
Nevertheless,  your  Committee  recommends  the  imme- 
diate recognition  of  the  following  principles  which  will 
themselves  modify  the  application  of  the  law  of  supply 
and  demand  to  a  large  degree,  and  are  essential  to  the 
development  of  the  human  doctrine. 
"1.  All  wage  earners,  skilled  and  imskilled,  in  return 
for  a  fair  day's  work,  have  a  right  to  a  living 
wage  sufficient  to  insure  the  workers  and  their 
families  the  opportunity  to  live  in  health  and 
comfort  in  accord  with  the  concepts  and  stand- 
ards of  American  life. 
"2.  Continuity   of   emplojrment   at   normal   wages 
should  be  maintained  up  to  a  point  where  per- 
manent prosperity  and  stability  of  the  business — 
rather  than  immediate  profits — ^would  be  endan- 
^  gered  thereby. 

"Recently  much  interest  has  been  shown  in  plans 
of  sharing  in  profits  and  participation  in  management. 
Many  of  these  plans  are  undoubtedly  valuable  if 
properly  developed  and  given  their  proper  place.  They 
deserve  the  careful  attention  of  employers.  However, 
your  Committee  desires  to  point  out  that  they  are 
merely  aids,  not  remedies.    Any  plan,  the.intro4uc- 
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tion,  continuation  and  final  interpretation  of  which 
rests  solely  upon  the  volition  of  the  employer  will  not 
entirely  eliminate  dissatisfaction,  because  it  lacks  the 
elements  of  certainty  and  permanence  and  there  is  no 
power  of  enforcement  on  the  part  of  the  employee. 

^'Any  plan  of  profit  sharing  or  participation  in  man- 
agement to  be  of  permanent  value  must  receive  the 
unqualified  approval  of  both  employer  and  employees. 

"In  closing,  your  Committee  suggests  that  The  Mer- 
chants' Association  of  New  York  make  a  special  appeal 


to  its  members,  and  to  employers  generally,  to  realize 
that  the  employment  function  in  management  is  not 
second,  in  either  importance  or  complexity,  to  any 
other  phase  of  business  activity ;  to  give  diligent  study 
to  the  problems  of  industrial  relations  and  to  the 
development  of  a  proper  labor  policy;  and  to  put  the 
relations  between  employees  and  management  under 
the  direct  supervision  of  a  separate  department  of  the 
business  headed  by  a  trained  member  or  ofiicer  of  the 
firm  or  corporation." 


Just  a  Few  Words  With  Employers  Who  Would  Like  to  Improve 

Labor  Conditions 


By  A.  W.  Burritt, 

The  very  unsettled  and  unsatisfactory  condition 
existing  today  between  Capital  and  Labor,  so-called, 
makes  it  evident  that  there  is  some  fundamental  error 
in  the  relationship,  which  should  be  sought  out  and 
removed.    Let  us  review  some  of  these  relationships. 

Under  present  conditions,  owners  of  capital  take  all 
the  financial  risk,  and  many  believe  on  that  account 
they  are  entitled  to  all  the  profits,  claiming  that  labor 
is  fully  paid  by  the  wage  system,  just  as  materials  are 
paid  for  when  bought. 

This  method  does  not  satisfy  either  labor  or  that 
part  of  the  management  who;  own  no  stock  in  the 
company. 

Often  there  is  too  little  personal  contact  and  sym- 
pathy between  the  active  capital  interests  and  the 
mass  of  employees,  including  parts  of  the  executive 
force. 

There  is  little  real  co-operation  which  makes  it 
impossible  to  take  complete  advantage  of  the  most 
up-to-date  machinery  and  methods. 

Individual  accomplishment,  personal  interest  in  one's 
work,  and  the  number  of  hours  of  work,  are  all  dimin- 
ishing, while  at  the  same  time  the  content  of  the  pay 
envelope  is  increasing. 

Where,  or  to  what,  we  are  coming,  no  one  can  tell. 
The  solution  of  this  problem  is  one  of  the  most 
important  matters  confronting  us. 

There  are  three  indispensable  factors  in  every  busi- 
ness organization,  CAPITAL,  MANAGEMENT  and 
LABOR, 

It  is  apparent  that  sympathetic  co-operation  between 
the  personnel  of  these  factors  is  vital  to  the  highest 
business  success.  They  are  all  partners  and  should 
be  brought  to  realize  the  fact.  To  this  end,  mutual 
respect  and  good  personal  relations  should  be  estab- 
lished, and  working  conditions,  tools  and  sanitary 
arrangements  should  be  such  as  to  encourage  good 
service,  rather  than  indifference. 


Bridgeport,  Conn. 

The  right  of  each  factor  to  an  interest  in  the  busi- 
ness in  proportion  to  the  relative  importance  of  its 
contribution  of  either  capital  or  service,  should  be 
recognized.  And  the  responsibility  borne  by  each 
factor  and  its  share  in  the  final  results  should  be  in 
the  same  proportion. 

With  the  foregoing  in  mind,  let  us  consider  some 
of  our  present  internal  business  relations. 

What  are  present  relationships  between  owners  of 
capital,  managers,  executives  and  workers  employed 
in  any  one  of  our  modern  organizations?  Do  all 
these  partners,  or  elected  representatives  from  all  of 
them,  have  meetings  to  discuss  and  consider  the  Com- 
pany's interests,  or  tlieir  several  interests? 

Do  they  even  know  each  other? 

Is  there  mutual  confidence  and  respect  between 
them ?  .    ■  J-    ,: 

Is  responsibility  for  the  success  of  the  business 
properly  divided  between  them,  and  is  it  understood 
by  each  of  them? 

Are  they  all  made  to  feel  that  they  are  important 
in  the  business  operation? 

Is  each  one  who  does  his  part  well,  made  to  feel 
that  he  belongs  there  and  is  appreciated? 

Is  any  part  of  the  profit,  over  and  above  a  fixed 
salary,  often  divided  between  those  who  serve  well, 
but  own  no  capital  stock? 

Or  is  it  a  fact  that  some,  if  not  most,  of  the  stock- 
holders take  no  personal  or  active  part,  even  to  attend 
the  annual  stockholders  meeting,  and  still  share  all 
the  profits  and  losses? 

And  that  the  Directors,  Ofiicers,  and  some  other 
workers,  who  own  stock  and  give  all  their  time  to 
the  business  and  whose  effort  and  thought  are  largely 
responsible  for  all  profit,  get  no  advantage  over  the 
inactive  stockholders,  except  a  fixed  salary?     And 
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that  workers  owning  no  stock,  regardless  of  response 
bility  and  quality  of  service,  get  only  a  fixed  salary 
or  wage. 

Do  such  non-working  stockholders  merit  large 
profits,  or  should  they  be  somewhat  limited  in  favor  of 
those  who  serve? 

Now  are  all  the  factors  actually  receiving  the  con- 
sideration their  importance  to  the  business  warrants 
and,  if  not,  can  we  expect  the  co-operation  and  loyalty 
so  important  to  success? 

Is  it  not  a  fact  that  a  change  in  the  relationship  and 
treatment  of  the  factors  or  partners  is  necessary  if 
we  expect  success?  I  think  so,  and  wish  to  offer  the 
following  for  your  consideration: 

Plan  for  Co-operation 

Let  us  consider  Capital  as  an  investment,  separate 
from  any  service  rendered  by  the  stockholders. 

Let  Management  include  the  Board  of  Directors, 
Officers  and  all  who  fill  executive  positions. 

Let  Labor  include  all  other  employees  of  the  busi- 
ness. 

And  let  each  person  included  in  the  management  and 
Labor  groups  receive  salary  or  wages  to  represent  the 
full  market  value  of  his  services,  as  now  considered  . 

The  degree  of  relationship  between  these  three  pftrt- 
ners  or  factors,  CAPITAL,  MANAGEMENT  and 
LABOR  cannot  be  definitely  fixed  for  all  kinds  of  busi- 
ness, although  we  are  treating  them  alike  in  this  Plan. 
There  must  be  variations  of  interests,  according  to  the 
extent  to  which  each  factor,  in  its  relation  to  the  other 
two,  is  required  in  each  individual  business.  So  each 
business  organization  must  fix  the  percentage  to  be 
taken  in  its  organization  by  each  of  these  three 
partners. 

Future  success,  or  failure,  will  largely  depend  on  the 
fairness  with  which  this  division  is  made.  In  considering 
this  question  the  larger  possible  increase  in  earning  power 
of  brain  workers,  as  compared  to  physical  workers, 
should  not  be  overlooked,  nor  the  fact  that  it  will  take 
more  to  stimulate  them  to  their  best  eflFort. 

To  inaugurate  the  operation  of  this  plan,  first  issue 
1st  Preferred  Stock  to  cover  the  full  investment  of  cap- 
ital with  a  reasonable  return  thereon.  Then,  for  the 
purpose  of  dividing  voting  power  and  additional  profits, 
and  to  properly  control  the  surplus,  issue  three  times  as 
many  shares  of  Common  Stock  having  no  par  value,  but 
carrying  exclusive  voting  power  (except  at  times  when 
interest  on  first  preferred  stock  is  in  arrears  one  year  or 
more,  at  which  times,  all  stock  shall  have  voting  power 
until  such  interest  is  paid  up  to  date). 


Place  all  Common  Stock  in  the  hands  of  a  trustee  to 
be  permanently  held  for  its  owners. 

Let  the  ownership  of  Common  Stock,  its  voting  power, 
and  membership  in  the  Board  of  Directors  at  all  times, 
(when  interest  on  preferred  stock  is  not  in  arrears),  be 
kept  balanced  equally  between  the  three  above  named 
partners,  and  within  each  class  let  ownership  and  voting 
be  divided  between  individuals  of  class  as  follows: 

Let  1st  Preferred  stockholders  hold  one-third^e 
Common  Stock,  each  one  in  proportion  to  his  holdings 
of  Preferred  Stock. 

Let  Managers,  including  executives,  hold  one-third  the 
Common  Stock,  each  one  in  proportion  to  the  salary  he 
is  drawing  at  the  first  of  the  year,  and  his  accumulation 
in  surplus. 

Let  workers  hold  one-third  of  Comxaon  Stock,  each 
one  in  proportion  to  the  salary  or  wage  he  is  drawing 
at  the  first  of  the  year,  and  his  accumulation  in  surplus. 

On  account  of  changes  from  time  to  time  in  the  per- 
sonnel of  both  the  management  and  workers,  it  will  be 
necessary  at  the  end  of  each  year  to  determine  the  amount 
of  the  surplus  belonging  to  each  person  and  to  keep  sep- 
arate subdivisions  of  surplus  thereafter. 

Let  any  person  leaving  the  employ  of  the  Company 
durihg  the  year,  at  the  ^' end  of  that  year,  be  paid  the 
amount  of  his  surplus  recorded  at  the  commencement  of 
the  year  in  2nd  Preferred  Stock,  but  let  any  person 
removed  by  death  or  discharge  be  entitled  to  draw  his 
share  in  cash. 

In  order  to  keep  the  class  balance  in  the  surplus,  when- 
ever surplus  is  paid  out  or  2nd  Preferred  Stock  (created 
for  this  purpose)  is  issued  to  any  person  severing  rela- 
tions with  the  Company,  let  an  equal  amount  in  value 
be  credited  to  a  dividend  fund  for  each  of  the  other 
two  classes,  and  distributed  with  their  next  regular 
dividend. 

Let  dividends  be  payable  out  of  earnings  or  surplus 
to  1st  Preferred  Stock  in  quarterly  payments,  and  be 
cumulative  I 

To  2nd  Preferred  Stock  quarterly,  but  only  from 
earnings,  never  from  surplus,  and  not  cumulative. 

Dividends  on  Common  Stock  should  never  exceed  one- 
half  the  net  earnings,  after  preferred  dividends  have 
been  paid,  except  when  the  surplus  remaining  will  exceed 
the  amount  of  outstanding  1st  Preferred  Stock. 

Let  any  earnings  on  Common  Stock  greater  than  4% 
be  used  to  the  extent  necessary  to  retire  outstanding  2nd 
Preferred  Stock  on  a  pro  rata  basis. 

Conditions  of  membership  in  this  Co-operative  Plan 
should  be  as  follows : 
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1st — It  should  be  open  to  any  officers  and  other 
employees  of  the  Company,  but  not  compulsory. 

2nd — ^At  least  six  months  preliminary  service  should 
be  required. 

3rd — ^The  first  mcmth  in  each  fiscal  year  should  be  the 
only  time  for  accq>ting  members. 

4th — ^Each  member  should  be  required  to  sign  a  con- 
tract with  the  G>mpany,  which  contains  full  details  of 
this  Plan,  and  provides  that  all  differences  between  the 
signers  and  the  Company  arising  out  of  this  contract 
shall  be  settled  by  arbitration.  On  the  back  of  each 
contract  there  should  be  a  certificate  stating  the  owner- 
ship of  its  holders  in  the  Common  Stock  of  the  Company, 
and  its  worth.  This  should  be  revised  after  each  annual 
meeting  of  the  Company. 

The  above  Plan  aims  at  the  square  deal.  It  should 
result  in  developmg  self  respect  on  the  part  of  all,  since 
it  contemplates  the  payment  of  full  market  salary  and 
wages,  and  a  division  of  both  responsibility  and  profit, 
as  well  as  indirect  losses,  and  includes  no  paternalistic,  or 
charity  provisions,  while  it  provides  for  a  division  of  but 


part  of  the  profit  and  the  accunmlation  of  surplus,  which 
will  make  a  growing  capital  interest  for  all. 

It  offers  incentive  for  the  best  services,  the  reduction 
of  costs  and  running  expenses  to  a  minimum,  to  in- 
creased efficiency  and  reduction  of  the  labor  turn  over. 

It  should  develop  better  personal  relations,  greater 
co-operation,  and  less  friction,  which  would  result  in 
reduced  cost  of  product  and  would,  finally,  influence  the 
consumer's  price. 

Any  plan  of  industrial  co-operation  is  vitally  dependent 
on  personal  relations  which  to  be  effective,  must  be  sin- 
cere, and  must  permeate  the  entire  organization  from 
management  down. 

If  present  stockholders  in  a  going  Company  do  not 
wish  to  change  their  organizaticHi  to  try  a  new  Plan,  or 
if  the  laws  in  some  Stotes  do  not  permit  of  such  an 
organization  it  is  both  possible  and  practicable  to  contract 
with  managers  and  workers  to  put  into  effect  the  same 
relationship,  as  to  management,  profit,  losses  and  surplus, 
as  is  contemplated  in  this  Plan,  and  thus  to  arrive  at  the 
same  results  without  disrupting  their  old  or^paniza- 
tion.— A.  W.  BURRITT 


Announcement 

The  December,  1919,  issue  of  Law  and  Labor 
completed  VoL  I,  Jan.-Dec.  1919.  Many  notes 
in  appreciation  of  the  publication  have  been 
received  and  many  of  our  readers  have  expressed 
a  desire  for  a  bound  volume  containing  all  the 
issues  for  the  year. 

We  have,  therefore,  decided  to  make  up  a  limited 
number  of  bound  volumes  with  a  complete  index, 
which  we  will  be  prepared  to  furnish  to  those 
desiring  copies  at  five  dollars  ($5)  per  volume. 

If  you  care  for  such  a  copy,  please  notify  the 
League  for  Industrial  Rights  at  once. 
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THE  MEMORY  OF  MAN  RUNNETH  NOT 
TO  THE  CONTRARY 

*'  I  ^HERE  are  persons  who  constantly  clamor. 
A  They  complain  of  oppression,  speculation 
and  pernicious  influence  of  accumulated  wealth. 
They  cry  out  loudly  against  all  banks  and  corpora- 
tions and  all  means  by  which  small  capitalists 
become  united  in  order  to  produce  important  and 
beneficial  results.  They  carry  on  mad  hostility 
against  all  established  institutions.  They  would 
choke  the  fountain  of  industry  and  dry  all  streams. 
In  a  country  of  unbounded  liberty,  they  clamor 
against  oppression.  In  a  country  of  perfect 
equality,  they  would  move  heaven  and  earth 
against  privilege  and  monopoly.  In  a  country 
where  property  is  more  evenly  divided  than  any- 
where else,  they  rend  the  air  shouting  agrarian 
doctrines.  In  a  country  where  wages  oT  labor  are 
high  beyond  parallel,  they  would  teach  the  laborer 
that  he  is  but  an  oppressed  slave. 

—Daniel  Webster,  in  the  Senate  in  1833. 


25 

Digitized  by  VjOOQI( 


Page  26 


Law    and    Labor 


February,  1920 


The  Secondary  Boycott  and  the  Qayton  Act  Before  the 
Supreme  Court  of  the  United  States 


Duplex  Printing  Press  Co.  v.  Deering  (On  the  argu- 
ment before  the  Supreme  Court). 

The  Duplex  Printing  Press  Co.  manufactures 
presses  at  Battle  Creek,  Michigan.  For  some  time 
prior  to  1913  the  machinists'  union  attempted  to  union- 
ize the  Company,  but  failed  to  do  so.  In  1913  it  began 
an  attempt  to  prevent  the  sale,  carting,  installation, 
operation  and  repair  of  Duplex  presses.  Deering,  the 
organizer  for  District  15  of  the  machinist  union  cover- 
ing New  York  City  and  vicinity,  together  with  others, 
attempted  to  prevent  the  exhibition  of  the  Duplex 
presses  at  the  printing  press  show  at  Grand  Central 
Palace  in  1913  and  1914  and  to  prevent  the  installation 
of  some  four  or  five  presses  in  New  York  City  in 
those  two  years.  He  prohibited  union  machinists  from 
working  on  the  presses  and  threatened  to,  and  in  some 
cases  did,  call  off  union  truck  drivers  and  union  work- 
men in  the  building  trades  wherever  work  was  being 
done  where  presses  were  being  installed.  Threats 
were  made  that  the  printing  trades  would  not  operate 
Duplex  presses.  In  May,  1914,  an  injunction  issued 
in  the  Federal  Court  to  prevent  further  prosecution  of 
this  boycott.  In  October,  1914,  and  before  the  trial 
of  the  case,  the  Clayton  Act  was  passed.  Section  20 
of  which  reads  as  follows : 

''That  no  restraining  order  or  injunction  rfiall  be 
granted  by  any  court  of  iht  United  States,  or  a  judge 
or  the  judges  thereof,  in  any  case  between  an  employer 
and  employees,  or  between  employers  and  employees, 
or  between  employees,  or  between  persons  employed 
and  persons  seeking  emplojrment,  involving,  or  grow- 
ing out  of  a  dispute  concerning  terms  or  conditions  of 
emplojonent,  unless  necessary  to  prevent  irreparable 
injury  to  property  or  to  a  property  right,  of  the  party 
making  the  application,  for  which  injury  there  is  no 
adequate  remedy  at  law,  and  such  property  or  prop- 
erty right  must  be  described  with  particularity  in  the 
application  which  must  be  in  writing  and  sworn  to  by 
the  applicant  or  by  his  agent  or  attorney. 

"And  no  restraining  order  or  injunction  shall  pro- 
hibit any  person  or  persons,  whether  singly  or  in  con- 
cert, from  terminating  any  relation  of  employment,  or 
from  ceasing  to  perform  any  work  or  labor,  or  from 
recommending,  advising,  or  persuading  others  by 
peaceful  means  so  to  do;  or  from  attending  at  any 
place  where  any  such  person  or  persons  may  lawfully 
be,  for  the  purpose  of  peacefully  (4>taining  or  commtmi- 
cating  information,  or  from  peacefully  persuading  any 
person  to  work  or  abstain  from  working;  or  from 
ceasing  to  patronize  or  to  employ  any  party  to  such 


dispute,  or  from  recommending,  advising,  or  persuad- 
ing others  by  peaceful  and  lawful  means  so  to  do;  or 
from  paying  or  giving  to,  or  withholding  from,  any 
person  engaged  in  such  dispute,  any  strike  benefits  or 
other  moneys  or  things  of  value;  or  from  peaceably 
assembling  in  a  lawful  manner,  and  for  lawful  pur- 
poses; or  from  doing  any  act  or  things  which  might 
lawfully  be  done  in  the  absence  of  such  dispute  by 
any  party  thereto;  nor  shall  any  of  the  acts  specified 
in  this  paragraph  be  considered  or  held  to  be  viola- 
tions of  any  law  of  the  United  States." 

The  trial  court  dismissed  the  case.  The  Circuit 
Court  of  Appeals  found  unanimously  that  the  plain- 
tiff had  established  proof  of  a  secondary  boycott 
illegal  at  the  common  law  and  illegal  under  the  Sher- 
man Law  as  declared  in  the  Danbury  Hatters'  case; 
but  two  out  of  three  judges  held  that  Section  20  of 
the  Clayton  Act  intervened  to  protect  the  defendants 
and  to  legalize  the  secondary  boycott.  Appeal  from 
the  judgment  of  the  Court  of  Appeals  was  argued 
before  the  Supreme  Court  of  the  United  States  on 
January  22nd. 

Counsel  for  the  plaintiff  stressed  the  point  that  the 
Court  of  Appeals  found  the  acts  of  the  defendants  to 
be  a  conspiracy  in  restraint  of  interstate  trade,  illegal 
at  common  law  and  under  the  decision  of  the  Danbury 
Hatters*  case,  so  that  in  order  to  affirm  the  decision  of 
the  lower  court  it  would  be  necessary  to  hold  that 
Section  20  legalized  the  secondary  boycott.  But  to 
do  so  it  would  also  be  necessary  to  hold  that  there 
was  a  trade  dispute  between  employers  and  employees 
and  that  the  plaintiff,  a  manufacturer  in  Battle  Creek, 
and  the  defendants,  a  business  agent  and  his  asso- 
ciates in  New  York  City,  were  employer  and  employ- 
ees within  the  meaning  of  the  Act.  But  if  machinists 
and  building  trades  workmen  and  truck  drivers  in 
the  City  of  New  York  were  not  in  any  usual  sense 
employees  or  prospective  employees  of  the  plaintiff 
in  Battle  Creek,  then  the  Act  must  mean  that  all 
employees  of  any  employer  wherever  found  are 
employees  of  every  employer  anywhere  within  the 
United  States. 

It  was  pointed  out  that  the  protection  of  the  right  to 
strike  and  to  boycott  which  it  was  claimed  that  the 
Clayton  Act  sought  to  secure,  could  not  be  used  to 
purge  and  sanctify  a  conspiracy  to  accomplish  pur- 
poses which  other  laws  of  the  United  States,  and 
indeed  other  sections  of  the  Clayton  Act  itself,  made 
criminal,  such  as  destroying  business  and  restraining 
trade.   It  was  shown  that  if  Section  20  was  so  broadly 
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interpreted  it  would  aiford  protection  to  a  railroad 
strike  to  prevent  the  transportation  of  non-union  goods 
and  non-union  men  in  violation  of  the  Interstate  Com- 
merce Act;  it  would  defeat  the  operation  of  the  Civil 
Service  Act,  the  Act  relative  to  the  United  States  Mail, 
Acts  relating  to  the  transportation  of  army  and  mili- 
tary supplies  and  innumerable  other  acts  which  pro- 
vide that  certain  things  ^re  to  be  done  in  the  public 
interest,  whether  private  parties  oppose  them  or  not. 

Counsel  for  the  plaintiff  also  contended  that  accord- 
ing to  the  interpretation  of  the  Clayton  Act  by  the 
lower  court,  if  a  closed  shop  employer  enters  into  an 
understanding  with  the  union  to  procure  a  boycott  of 
open  shop  goods,  the  owners  of  the  open  shop  could 
proceed  against  the  closed  shop  company,  but  not 
against  its  co-conspirators,  the  union.  In  other  words, 
though  two  parties  are  engaged  in  the  same  illegal 
transaction,  only  one  of  them  could  be  proceeded 
against  and  the  other  could  go  scott  free.  Council 
further  demonstrated  beyond  dispute  that  the  history 
of  the  legislation  shows  that  it  was  never  intended  to 
accomplish  any  of  these  purposes  or  to  legalize  the 
boycott. 

The  defendants'  counsel  made  no  attempt  to  sus- 
tain the  interpretation  of  the  Clayton  Act  given  to  it 
by  the  lower  court.  He  argued  that  the  facts  did  not 
establish  a  conspiracy  illegal  at  common  law  or  under 
the  Sherman  law  as  decided  in  the  Hatters'  case.  He 
emphasized  the  fact  that  all  of  the  acts  complained  of 
occurred  in  the  City  of  New  York  and  relative  to 


presses  which  had  reached  the  freight  yards  in  New 
YoTki  which,  he  contended  were  therefore  no  longer 
subjects  in  interstate  commerce.  Therefore,  Counsel 
maintained,  the  case  should  be  disposed  of  under  the 
law  of  the  State  of  New  York  and  that  the  facts  of 
this  case  came  within  the  doctrine  of  Bossert  vs.  Dhuy, 
the  Carpenters'  case,  in  which  the  Court  sustained  the 
right  of  the  carpenters  to  refuse  to  work  upon  non- 
union made  trim,  doors  and  sashes. 

The  defendants'  attorney  in  referring  to  the  Clayton 
Act  stated  that  it  had  been  passed  because  it  had  been 
noted  and  reported  to  members  of  Congress  that  the 
granting  of  an  injunction  in  a  labor  case  depended  more 
upon  the  economic  views  and  early  training  of  the 
judge  who  happened  to  be  sitting  in  the  case  than  on 
the  facts  and  the  justice  of  the  case.  Mr.  Justice  Pitney 
interrupted  Counsel  to  say  that  he  had  heard  of 
charges  to  that  effect,  but  that  he  had  been  unable  to 
ascertain  any  instance  to  which  the  accusers  could 
draw  attention  and  he  would  appreciate  it  if  Counsel 
for  defense  would  draw  his  attention  to  specific 
instances.  The  Counsel's  only  reply  was  that  the  field 
of  labor  cases  was  very  large. 

The  importance  of  this  case  can  hardly  be  over- 
stated, because  if  the  Clayton  Act  is  held  to  legalize 
the  secondary  boycott,  not  only  the  manufacturer  but 
also  the  tradesmen,  the  businessmen,  the  railroads,  in 
fact  the  sum  of  all  business  and  enterprise,  is  gathered 
from  the  four  comers  of  the  country  and  dumped' into 
the  hopper  of  organized  labor. 


The  Anti-Sedition  BiU 


The  numerous  bills  directed  against  sedition  in  all 
of  its  possible  forms  bore  fruit  in  the  Senate  in  a 
measure  (S.  3317)  introduced  by  Mr.  Sterling  of  South 
Dakota,  which  passed  the  Senate  on  January  10th  in 
the  following  form : 

The  Sterling  Bill 

''That  it  shall  be  unlawful  for  any  person  to  advo- 
cate or  advise  the  overthrow,  or  to  write,  or  know- 
ingly to  print,  publish,  utter,  sell,  or  distribute  any 
document,  book,  circular,  paper,  journal,  or  other 
written  or  printed  communication,  in  or  by  which  there 
is  advised  the  overthrow,  by  force  or  violence,  or  by 
physical  injury  to  person  or  property,  of  the  Govern- 
ment of  the  United  States  or  of  all  government,  or  to 
advise  or  advocate  a  change  in  the  form  of  government 
or  the  Constitution  of  the  United  States  or  resistance 
to  the  authority  thereof  by  force  or  violence  or  by 
physical  injury  to  person  or  property;  and  it  shall  be 
unlawful  for  any  person  by  force  or  violence  to  pre- 


vent, hinder  or  delay  or  attempt  to  prevent,  hinder  or 
delay  the  execution  of  any  law  of  the  United  States 
or  the  free  performance  by  any  of  its  officers,  agents, 
or  employees  of  his  or  their  public  duty,  or  to  attempt 
by  force  or  violence  to  overthrow  the  Government  of 
the  United  States  or  all  government 

''Sec,  2.  That  the  display  or  exhibition  at  any  meet- 
ing, gathering,  or  parade,  public  or  private,  of  any  flag, 
banner,  or  emblem  intended  by  the  person  or  persons 
displajHing  or  exhibiting  the  same  to  symbolize  or  indi- 
cate a  purpose  to  overdirow  by  force  or  violence  or  by 
physical  injury  to  person  or  property,  the  Govern- 
ment of  the  United  States  or  all  government,  is  hereby 
declared  to  be  unlawfuL 

"Sec.  3.  That  every  document,  book,  circular,  paper, 
journal,  or  other  written  or  printed  communication  in 
or  by  which  there  is  advocated  or  advised  the  over- 
throw by  force  or  violence  or  by  physical  injury  to 
person  or  property  of  the  Government  of  the  United 
States  or  of  all  government,  or  in  or  by  which  there  is 
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advocated  or  advised  the  use  of  force  or  violence  or 
physical  injury  to  or  the  seizure  or  destruction  of  per- 
sons or  property  as  a  means  toward  the  accomplish- 
ment of  economic,  industrial,  or  political  changes  is 
hereby  declared  to  be  non-mailable  and  the  same  shall 
not  be  conveyed  in  the  mails  or  delivered  from  any 
post  office  or  by  any  letter  carrier :  Provided,  That  noth- 
ing in  this  Act  shall  be  so  construed  as  to  authorize  any 
person  other  than  an  employee  of  the  Dead  Letter 
Office  duly  authorized  thereto  or  other  person  upon  a 
search  warrant  authorized  by  law  to  open  any  letter 
not  addressed  to  himself :  Provided  further,  That  any 
author,  publisher,  or  party  afiFected  or  aggrieved  by 
the  action  of  the  Postmaster  General  in  excluding^ 
materials  from  the  mails  under  this  section  shall,  upon 
filing  a  bond  to  cover  the  actual  cost  of  such  proceed- 
ing, be  entitled  to  a  hearing  de  novo  before  a  judge 
of  the  Federal  court  of  the  district  or  circuit  in  which 
the  party  afiFected  or  aggrieved  resides.  The  court 
shall  have  power  during  the  pendency  of  the  pro- 
ceedings in  court  to  suspend  the  order  of  the  Post-* 
master  General:  Provided  further.  That  no  such  court 
proceedings  shall  bar  or  interfere  with  any  criminal 
prosecution  under  the  terms  of  this  Act'' 

Section  Four  forbids  the  importation  of  matter 
declared  unmailable  by  Section  Three,  and  Section 
Five  provides  for  fine  of  $5,000  or  imprisonment  of 
five  years  or  both,  as  punishment  for  the  improper  use 
of  the  mails. 

The  Graham  Bill 

The  bill  before  the  House  known  as  the  Graham 
Bill  (H.  R.  11430),  introduced  by  Mr.  Graham  of 
Pennsylvania,  is  still  pending.  It  is  longer  than  the 
Senate  bill,  more  comprehensive  in  its  scope  and  more 
exacting  in  its  terms.  Mr.  Graham  in  his  report  to  the 
House  (report  No.  536)  says  on  behalf  of  the  bill : 

"Section  1  is  intended  to  give  the  Federal  courts  a 
right  to  inflict  the  death  penalty  in  cases  where  mur- 
der is  the  result  of  the  use  of  force  and  violence.  If  a 
man  is  tried  and  convicted  in  a  State  court  he  may 
be  sentenced  to  death  for  murder  or  killing,  in  perpe- 
tration of  a  felony.  Why  should  not  be  Federal  courts 
have  the  same  power?  They  have  no  such  power  now. 
This  section  does  not  increase  the  penalties,  or  create 
a  new  punishment.  By  the  enactment  into  law  of  this 
section  the  Federal  courts  will  be  possessed  of  this 
needed  power.  The  crimes  contemplated  therein  are 
national  ones;  the  combinations,  associations,  and 
groups  of  the  men  and  women  who  seek  to  destroy 
our  Government  are  scattered  all  over  the  land.  These 
crimes  in  their  ramifications  are  Nation  wide.  Surely 
the  Federal  courts  should  have  power  to  take  juris- 
diction of  the  whole  case  and  punish  as  fully  as  any 


State  court  could  punish.  This  does  not  impose  the 
death  penalty  as  a  new  punishment.  It  only  gives  the 
Federal  court  equal  power  with  the  State  court  to 
inflict  it. 

"Without  this  section  the  Federal  courts  would  be 
powerless  to  impose  the  death  penalty  where  the  out- 
rage involved  the  death  of  human  beings. 

"We  would  refer  for  illustration  to  a  recent  event 
in  which  a  bomb  was  exploded  at  the  home  of  a  high 
ofiidal  of  the  Government.  True,  the  miscreant  was 
self-executed,  but  suppose  he  had  lived  and  his 
dastardly  work  had  caused  the  death  of  the  official 
or  some  member  of  his  family;  without  section  1  the 
Federal  courts  could  not  try  him  for  killing  but  only 
for  the  outrage.  The  court  of  the  District  of  Columbia 
only  could  try  him  for  the  felony  of  murder  and  punish 
him  accordingly,  but  if  section  1  becomes  the  law  and 
such  a  case  arises  hereafter,  the  perpetrator  could  be 
tried  in  the  Federal  court  and  if  found  guilty  could 
be  sentenced  to  death,  a  punishment  richly  deserved. 

"There  are  reasons  why  the  Federal  courts  should 
have  jurisdiction  of  the  whole  subject  Their  sub- 
poena runs  throughout  the  land  in  criminal  cases, 
while  the  State  court  can  only  summon  within  the 
limits  of  the  State's  territory.  Depositions  are  not  per- 
missible, for  the  accused  must  be  confronted  face  to 
face  by  the  witnesses.  The  offense  being  against  the 
existence  of  the  Federal  Government  and  the  evil  being 
national  in  its  extent  and  scope,  the  prosecution  ought 
to  be  backed  up  by  the  powerful  national  agencies  for 
the  suppression  of  such  crimes.  The  trial  ought  to  be 
in  the  Nation's  courts,  with  power  to  punish  equally 
as  great  as  the  power  possessed  by  the  States'  courts. 
This  section  1  will  secure  adequate  punishment, 
whether  the  State  court  acquires  jurisdiction  or  the 
Federal  court  does. 

"The  death  penalty  may  not  be  inflicted  in  any  case 
unless  the  jury  in  the  case  shall  recommend  that  it 
should  be  imposed. 

"A  conspiracy  clause  is  added  to  cover  two  or  more 
persons  conspiring  to  commit  the  acts  or  any  of 
them  prohibited  in  this  section. 

"Section  2  provides  for  adequate  punishment,  when 
death  is  not  caused  or  results  directly  from  the  doing 
of  the  things  prohibited  in  the  section.  This  section 
also  has  a  conspiracy  clause.  A  separate  conspiracy 
section  was  in  the  original  bill,  but  it  was  stricken  out 
and  the  bill  shortened  and  the  same  result  reached  by 
the  addition  to  each  section  of  a  short  paragraph 
covering  conspiracy. 

"Section  3  forbids  the  teaching,  advocating,  etc.,  of 
the  use  of  force  or  violence  to  change,  overthrow,  or 
destroy  the  Government  of  the  United  States  or  the 
Constitution  or  the  laws  thereof. 
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"Section  4  makes  it  a  crime  to  write,  print,  etc., 
publish,  issue,  circulate,  distribute,  or  transport  books, 
pamphlets,  etc.,  containing  teachings,  etc,  described 
in  section  3. 

"Section  5.  The  use  of  a  red  flag  or  banner  is  for- 
bidden at  parades  and  meetings;  the  fact  of  use  is 
made  prima  facie  evidence  of  use  for  an  unlawful  pur- 
pose. And  in  addition  no  person  shall  exhibit  any  flag, 
banner,  symbol,  or  device  vdiich  tends  to  incite,  etc.,  to 
force  or  violence  in  order  to  eflfect  a  change  in  Govern- 
ment, etc.  Whether  or  not  the  flag,  banner,  or  device 
incites  to  violence  is  for  the  determination  of  a  jury. 

"Section  6  deals  with  making  all  such  unlawful 
books,  magazines,  and  literature  unmailable. 

"Section  7  forbids  importation,  transportation,  etc., 
of  all  such  unlawful  literature. 

"Section  8  makes  the  person  who  uses  the  mails 
for  such  unlawful  literature,  or  transports  the  same, 
liable  to  punishment 

"Sections  9,  10,  and  11  cover  unlawful  associations 
and  oflicers,  members,  and  persons  afiiliated  therewith. 
They  also  cover  the  giving,  loaning,  or  promising 
money  or  anything  of  value  for  the  use  of  such  un- 
lawful associations  or  for  the  use  of  any  person 
engaged  in  the  work  of  violating  the  provisions  of  the 
act,  and  also  punishes  the  renting  or  granting  the  use 
of  any  building  or  place  to  any  such  unlawful  associa- 
tion, committee,  or  branch  thereof.  These  sections 
cover  gatherings,  societies,  or  associations,  their 
officers  and  members,  but  would  also  reach  out  to 
punish  the  advocates  who  remain  in  the  background 
and  furnish  the  'sinews  of  war.'  The  inactive  con- 
tributor is  a  highly  dangerous  clement.  Without  his 
gifts  of  money  and  loans  the  movements  would  be 
weak  indeed. 

"Section  12  makes  any  alien,  or  person  who  has 
declared  his  intentions  of  becoming  a  citizen,  after 
conviction  and  after  serving  his  sentence  for  any 
offense  covered  by  this  act,  subject  to  deportation.  A 
naturalized  citizen  is  made  subject  to  cancellation  of 
his  naturalization. 

"This  section  forbids  any  person  deported  under  the 
act  ever  to  return,  and  makes  him  liable  to  punish- 
ment if  he  does  return. 

"Section  13  forces  everyone  to  testify  or  produce 
documents,  etc.,  but  relieves  from  prosecution  the 
person  who  testifies  in  obedience  to  a  subpoena  or  pro- 
duces in  response  to  a  subpoena  duces  tecum  papers 
or  documents,  except  for  perjury  committed  in  so 
testifying. 

"Section  14  provides  against  declaring  the  whole  act 
unconstitutional  because  some  part  of  the  act  may 
be  so  declared. 


"Section  15  declares  the  repeal  of  section  5334  of  the 
Revised  Statutes. 

"Section  16  provides  sentence  for  offenses  other  than 
those  defined  in  sections  1  and  2  of  the  act.  It  also 
provides  that  any  citizen  who  is  convicted  under  the 
act  shall  be  disfranchised  and  debarred  from  holding 
any  office  of  honor,  trust,  or  profit  under  the  United 
States. 

"The  whole  bill  is  drawn  along  the  line  of  punishing 
the  use  of  force  and  violence  exclusively,  and  is  a 
comprehensive  law  to  enable  the  Government  to  pre- 
serve its  own  existence  and  the  Constitution  and  laws 
of  the  United  States  and  the  governments  of  the  sev- 
eral States.  There  is  wide  latitude  with  regard  to 
punishment.  The  sentence  can  be  made  to  fit  the 
crime  under  all  of  its  circumstances ;  and  the  range  of 
punishment  is  so  very  wide  (in  imprisonment,  from 
nothing  up  to  20  years ;  and  in  fining,  from  nothing  up 
to  $20,000)  that  there  need  be  no  injustice  or  unrea- 
sonable punishment  imposed. 

"The  life  of  the  Nation  is  threatened  to-day,  the 
security  and  safety  of  our  citizens  is  imperiled,  and  it 
is  firmly  believed  that  a  strong  remedy  is  demanded  by 
our  people — and  this  bill  furnishes  such  a  law  as  will, 
we  believe,  satisfy  the  country  and  enable  the  authori- 
ties to  grapple  with  the  growing  evil  in  our  midst." 

It  is  generally  understood  that  this  bill  was  urged 
by  the  Attorney-General,  but  that  he  has  changed  his 
position,  as  have  also  members  of  Congress,  since 
opposition  to  the  bill  was  voiced  by  Mr.  Gompers. 
The  New  York  "Sun"  on  January  19th  reported  Mr. 
Gompers  on  the  House  bill  as  saying: 

Labor's  View 

"Passing  over  sections  one  to  four  because  they  are 
covered  by  the  existing  penal  code,  let  us  refer  to 
Attorney-General  Palmer's  contention  that  new  laws 
are  necessary  to  reach  the  individual  who  advocates 
opposition  to  the  Government  by  violence.  Then  what 
is  the  meaning  of  section  4  of  the  penal  code,  which 
reads : 

Whoever  incites,  sets  on  foot,  assists,  or 
engages  in  any  revolution  or  insurrection  against 
the  authority  of  the  United  States,  or  the  laws 
thereof,  or  gives  aid  or  comfort  thereto,  shall  be 
imprisoned  not  more  than  ten  years,  or  fined  not 
more  than  $10,000,  or  both. 
"If  revolution  is  afoot,  why  has  not  the  Department 
of  Justice  made  prosecutions  under  that  section? 

"Section  5  of  the  bill,  unbelievable  as  it  may  seem, 
may  be  easily  construed  to  mean,  if  indeed  it  does  not 
make  it  a  crime,  so  vague  and  involved  is  the  termin- 
ology, to  wear  in  public  any  button  of  an  organization 
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whose  purpose  it  is  to  secure  an  amendment  to  the 
Constitution  of  the  United  States  or  any  existing  Fed- 
eral law. 

"Section  6  perpetuates  the  censorship  of  the  Post- 
master-General over  all  newspapers  and  printed  mat- 
ter. The  so-called  Borah  amendment,  providing  a 
court  review  of  the  Postmaster-General's  action,  is 
sound  in  principle  but  is  inadequate  to  afford  protec- 
tion as  a  practical  matter  to  a  publisher  against  the 
autocratic  action  of  the  Postmaster-General.  More 
amazing  still,  the  proviso  sets  up  a  censorship  over 
any  man's  private  correspondence  by  the  Postmaster- 
General.  It  would  be  criminal,  for  example,  for  a 
man  to  send  a  letter  advocating  resistance  to  an  injunc- 
tion issued  by  a  Federal  Judge  ordering  workers  on 
strike  to  go  back  to  work.  Moreover  this  section 
can  be  used  to  prevent  the  organization  of  colored 
labor  on  the  grounds  of  inciting  'racial  prejudice  the 
intended  or  probable  result  of  which  appeal  is  to  cause 
rioting,'  &c.  No  doubt,  advocacy  of,  or  opposition  to, 
the  cause  of  Irish  freedom  would  in  some  sections  be 
prohibited. 

"Section  7  would  exclude  from  this  country,  even 
for  libraries  and  investigators,  a  large  portion  of  the 
labor  literature  of  Europe. 

"Sections  9,  10  and  11  contain  a  grave  threat  aimed 
at  labor.  Section  9  makes  unlawful  every  association 
which  seeks  'directly  or  indirectly'  to  make  political 
change  by  injury  to  private  property.  It  is  unhappily 
true  that  even  a  legitimate  strike  may  result  in  indirect 
injury  to  the  employers'  private  property  right  in  his 
business.  The  recent  steel  and  coal  strikes  were  both 
falsely  heralded  as  attempts  to  overthrow  our  Govern- 
ment. If  a  hostile  Federal  Judge  should  decide  that 
any  particular  strike  has  a  political  end  in  view  and 
the  striking  union  is  'affiliated  with'  the  American 
Federation  of  Labor,  the  A.  F.  of  L.  would  be  com- 
pelled at  once  to  expel  the  striking  union  or  itself 
become  unlawful.  And  it  would  at  once  become  a 
crime  punishable  by  up  to  twenty  years'  imprisonment 
or  up  to  $20,000  fine,  or  both,  for  any  person  anywhere 
in  the  nation  to  rent  a  hall  or  business  office  to  any 
labor  organization  affiliated  with  the  A.  F.  of  L.  or 
to  give  or  loan  it  money  to  send  strike  relief  to  starv- 
ing women  and  children. 

"In  general  this  is  a  bill  against  opinion  and  advo- 
cacy. It  proposes  to  set  up  not  a  government  of  law, 
but  of  men,  because  under  its  vague  and  sweeping 
terms  no  man  would  know  what  the  law  is  until  the 
Federal  Judges  interpret  its  meaning.  For  example, 
the  whole  spirit  and  context  of  the  bill  would  indicate 
that  the  prohibition  of  'force'  is  intended  to  include 
industrial  activity  and  is  an  inhibition  of  strikes. 

"The  inevitable  result  of  this  bill,  if  enacted,  would 


be  to  spread  a  reign  of  terror  over  the  United  States, 
fill  the  country  with  spies  and  special  agents  of  the 
Department  of  Justice,  fill  the  land  with  suspicion,  and 
heresy  hunting  would  quickly  become  a  national  indus- 
try. American  Citizens  who  love  liberty  and  love 
America  cannot  stand  idly  by  and  permit  this  legis- 
lation to  be  enacted.  Unless  we  oppose  it  our  children 
and  our  children's  children  will  regard  us  as  cowards 
and  poltroons,  faithless  to  the  heritage  of  our  fathers 
and  the  struggles  of  the  human  race  for  liberty.  If 
the  principles  of  Margna  Charta  and  the  Declaration 
of  Independence  and  the  Constitution  of  the  United 
States  are  not  worth  fighting  to  preserve,  I  have 
wholly  misconceived  what  patriotism  and  love  of  free- 
dom means." 

Conunent 

Surely  the  House  measure  will  be  modified.  There 
can  be  no  doubt  that  Section  6  providing  that  every 
book,  magazine  and  newspaper,  etc.,  advocating  the 
overthrow  of  the  Government  by  force,  "or  wherein 
or  whereby  the  use  of  force  or  violence  or  physical 
injury  to  or  the  seizure  or  destruction  of  persons  or 
property  is  advocated,  advised,  defended  or  incited  as 
a  means  toward  the  accomplishment  of  industrial, 
economic,  social  or  political  change  or  wherein  or 
whereby  an  appeal  is  made  to  racial  prejudice  the 
intended  or  probable  result  of  which  appeal  is  to  cause 
rioting  or  the  resort  to  force  and  violence  within  the 
United  States  or  any  place  subject  to  the  jurisdiction 
thereof,  is  hereby  declared  to  be  non-mailable"  is  too 
severe. 

However,  there  is  a  strong  demand  for  legislation 
of  this  kind.  The  people,  having  provided  themselves 
with  a  method  for  the  reform  of  their  Government  in 
the  terms  of  the  Constitution  itself,  are  entitled  to  be 
made  secure  against  an  attempt  to  alter  the  Govern- 
ment by  any  other  method.  They  are  entitled  to  and 
they  are  going  to  insist  upon  the  opportunity  for 
quiet  discussion  and  complete  information  which  the 
constitutional  method  of  amendment  provides.  Cer- 
tainly the  majority  regard  an  attempt  to  destroy, 
alter  or  revise  our  Government  by  any  other  method 
as  an  act  of  sedition.  But  any  attempt  to  make  an 
inclusive  definition  of  sedition  and  to  reach  those 
persons  whom  we  recognize  to  be  morally  responsible 
for  the  maintenance  of  seditious  agitation  involves 
making  criminals  of  persons  who  are  merely  apolo- 
gists for  over  zealous  fanatics  who  have  committed 
criminal  acts,  not  for  purely  personal  aims,  but  in 
the  sincere  belief  that  benefit  would  result  to  society. 
Every  man  who  is  morally  courageous  knows  that 
he  may  sooner  or  later  become  an  apologist  for  some 
such  person. 
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The  unfortunate  legislator  caught  between  these 
two  currents  of  opinion,  one  advocating  anti-sedition 
laws  and  the  other  opposing  them,  and  both  blowing 
from  all  sides  at  the  same  time,  may  well  feel  like 
one  caught  in  a  cyclone  who  cannot  afford  to  go 
with  the  currents,  but  who  will  have  nothing  left  if  he 
stays  where  he  is.  Moreover,  he  feels,  as  all  of  us 
do,  greatly  embarrassed  in  an  attempt  to  form  a  clear 
opinion  upon  this  subject  by  the  lack  of  accurate 
information  as  to  the  number  and  power  of  the  per- 
sons whose  activities  are  admittedly  seditious. 

The  suppression  of  aliens  who  are  conducting 
propaganda  against  the  Government  or  the  principles 


for  which  it  stands  is  the  well  established  custom  of 
all  Governments,  and  we  have  in  the  United  States 
a  powerful  tradition  in  favor  of  the  suppression  of 
aliens  beginning  with  Wasliington's  suppre^ion 
Citizen  Genet.  As  to  citizens,  it  will  undoubtedly  be 
a  bad  thing  to  pass  any  measure  which  could  be 
employed  to  involve  the  mere  advocacy  of  change  in 
the  social  and  economic  structure  with  the  taint  of 
sedition.  And  surely  the  best  cure  for  the  parlor 
Bolshevist  and  the  highbrow  sociologist  is  to  ignore 
them.  They  hang  out  their  cheap  beliefs  as  personal 
advertisements  and  those  who  scold  them  only  draw 
attention  to  their  tawdry  wares. 


The  Kansas  Industrial  Court  Bill 


Governor  Henry  J.  Allen  of  Kansas  called  a  special 
session  of  the  Legislature  on  January  5,  1920,  to  con- 
sider a  bill  for  the  establishment  of  an  industrial  court 
for  the  trial  and  determination  of  industrial  disputes 
arising  in  the  food,  clothing,  fuel,  transportation,  and 
public  utilities  industries.  The  bill  was  prepared 
under  the  direction  of  the  Governor.  Amendments 
introduced  by  the  Legislature  give  the  court  a  wider 
rstnge  than  as  originally  provided.  The  labor  lobby 
made  vigorous  attempts  to  make  the  court  a  mere 
instrument  for  voluntary  arbitration.  The  measure 
became  law  about  January  25th. 

The  manufacture  of  food  products,  the  manufacture 
of  "clothing  and  all  manner  of  wearing  apparel  in 
common  use  by  the  people*',  the  mining  or  production 
of  fuel,  "the  transportation  of  all  food  products  and 
articles  or  substances  entering  into  wearing  apparel 
or  fuel",  and  all  public  utilities  and  common  carriers 
as  defined  by  law  under  the  general  statutes  of  Kan- 
sas, are  declared  to  be  affected  with  a  public  interest 
and  therefore  subject  to  supervision  by  the  State  "for 
the  purpose  of  preserving  the  public  peace,  protecting 
the  public  health,  preventing  industrial  strife,  dis- 
order and  waste,  and  securing  regular  anjj  orderly 
conduct  of  the  businesses  directly  affecting  the  living 
conditions  of  the  people".  Any  person,  firm  or 
corporation  engaged  in  any  of  these  industries 
affected  with  the  public  interest,  either  as  owner,  man- 
ager or  worker,  is  subject  to  the  provisions  of  this 
law. 

The  bill  creates  a  Court  of  Industrial  Relations  to 
be  composed  of  three  judges  appointed  by  the  Gover- 
nor, by  and  with  the  consent  of  the  Senate.  One  judge 
shall  be  appointed  each  year  and  each  judge  will 
serve  for  three  years.  The  salary  of  the  judges  is 
fixed  at  $5,000  a  year.  This  Court  will  sit  at  Topeka, 
the  capital  of  the  State,  and  shall  be  a  Court  of  record. 
The  Court  determines  its  own  procedure,  but  the  rules 
of  evidence  as  recognized  by  the  Supreme  Court  of  the 


State  of  Kansas  are  binding  upon  it  in  the  taking  of 
testimony. 

The  power  and  duties  of  the  Public  Service  Com- 
mission are  transferred  to  the  Court  and  the  commis- 
sion abolished.  "In  case  of  a  controversy  arising 
between  employers  and  workers,  or  between  groups 
or  crafts  of  workers,  engaged  in  any  of  the  said  indus- 
tries (referred  to  above)  *  *  *  if  it  shall  appear 
to  said  Court  that  said  controversy  may  endanger  the 
continuity  or  efficiency  of  service  of  any  of  said  indus- 
tries *  *  *  or  affect  the  production  or  transpor- 
tation of  the  necessaries  of  life  *  *  *  or  produce 
industrial  strife,  disorder  or  waste  or  endanger  the 
orderly  operation  of  such  industries  ♦  ♦  *  full 
power,  authority  and  jurisdiction  arc  hereby  granted 
to  said  Court  of  Industrial  Relations  upon  its  own 
initiative,  to  summon  all  necessary  parties  before  it 
and  to  investigate  said  controversy  *  *  ♦  and  to 
investigate  conditions  surrounding  the  workers  and  to 
consider  the  wages  paid  to  labor  and  the  return  accru- 
ing to  capital,  and  the  rights  and  welfare  of  the  public, 
and  all  other  matters  affecting  the  conduct  of  said 
industries  ♦  *  *  and  to  settle  and  adjust  all  such 
controversies  *  *  *."  It  is  further  made  the  duty 
of  the  Court  to  investigate  and  determine  controver- 
sies upoi^  the  complaint  of  either  party  to  a  con- 
troversy, upon  the  complaint  "of  any  ten  citizen  tax- 
payers of  the  community  in  which  such  industries 
*  ♦  ♦  are  located,  or  upon  the  complaint  of  the 
attorney  general  of  the  state".  Upon  the  conclusion 
of  the  investigation  and  "as  expeditiously  as  possible" 
the  Court  shall  serve  upon  "all  interested  parties  its 
findings,  stating  specifically  the  terms  and  conditions 
upon  which  said  industry  ♦  ♦  ♦  should  be  there- 
after conducted  insofar  as  the  matters  determined  by 
said  Court  are  concerned".  The  Court  "shall  order 
such  changes,  if  any,  as  are  necessary  to  be  made  in 
and  about  the  conduct  of  said  industry  *  ♦  ♦  in 
the  matter  of  working  and  living  conditions,  hours  of 
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labor,  rules  and  practices,  and  a  reasonable  minimum 
wage  or  standard  of  wages,  *  *  ♦  provided,  all 
such  terms,  conditions  and  wages  shall  be  just  and 
reasonable  and  such  as  to  enable  such  industries 
*  *  *  to  produce  or  transport  their  products  or 
continue  their  operations  and  thus  to  promote  the 
general  welfare".  The  terms  ordered  by  the  Court 
''shall  continue!  for  such  reasonable  time  as  may  be 
fixed  by  said  Court,  or  until  changed  by  agreement 
of  the  parties  with  the  approval  of  the  Court" ;  but  a 
party  complying  in  good  faith  with  the  terms  of  the 
order  for  sixty  days  or  more  and  finding  the  order 
''unjust,  unreasonable  or  impracticable"  may  apply  to 
the  Court  for  a  modification. 

Section  9  provides:  "It  is  hereby  declared  neces- 
sary for  the  promotion  of  the  general  welfare  that 
workers  engaged  in  any  of  said  industries,  employ- 
ments, utilities  or  common  carriers  shall  receive  at  all 
times  a  fair  wage  and  have  healthful  and  moral  sur- 
roundings while  engaged  in  such  labor ;  and  that  capi- 
tal invested  therein  shall  receive  at  all  times  a  fair 
rate  of  return  to  the  owners  thereof.  The  right  of 
every  person  to  make  his  own  choice  of  employment 
ind  to  make  and  carry  out  fair,  just  and  reasonable 
:ontracts  and  agreements  of  employment,  is  hereby 
-ecognized.    *    *    ♦" 

The  bill  gives  the  Court  ample  power  to  compel 
the  attendance  of  witnesses  and  the  production  of 
books.  However,  in  the  event  that  any  party  to  a 
controversy  fails  to  obey  an  order  of  the  Court,  the 
Court  is  "authorized  to  bring  proper  proceedings  in 
the  supreme  court  of  the  State  of  Kansas  to  compel 
compliance"  and  should  either  party  to  a  controversy 
"feel  aggrieved"  at  any  order  made  and  entered  by 
the  Court,  the  party  is  "authorized  and  empowered 
within  ten  days  after  service  of  such  order  upon  it 
to  bring  proper  proceedings  in  the  supreme  court  of 
the  State  of  Kansas  to  compel  said  Court  of  Industrial 
Relations  to  make  and  enter  a  just,  reasonable  and 
lawful  order  in  the  premises".  In  such  a  proceeding 
in  the  supreme  court,  the  evidence  in  the  case  before 
the  Court  of  Industrial  Relations  may  be  considered 
by  the  supreme  court  but  either  party  may  intro- 
duce such  other  evidence  as  the  supreme  court  may 
deem  necessary  to  enable  it  to  render  a  just  and 
proper  judgment.  Such  a  proceeding  will  be  given 
precedence  over  other  civil  cases.  Any  action  brought 
to  set  aside  a  decision  of  the  Court  of  Industrial  Rela- 
tions must  be  brought  within  thirty  days  from  the 
time  the  decision  is  rendered. 

Any  union  or  association  of  workers  which  may 
incorporate  under  the  laws  of  the  state,  shall  be 
recognized  as  a  legal  entity,  and  the  right  of  such 
corporations  to  bargain  collectively  for  their  members 


is  recognized.  However,  the  individual  members  of 
unincorporated  associations,  desiring  to  bargain  col- 
lectively, may  appoint  in  writing  an  officer  or  officers 
to  represent  them  in  making  collective  bargains,  and 
the  written  appointment  of  such  officers  shall  be  made 
a  permanent  record  of  the  union. 

It  is  made  unlawful  to  discharge  or  discriminate 
against  any  employee  because  he  testifies  as  a  witness 
before  the  Court  or  signs  any  complaint  or  does  any 
other  thing  to  bring  the  attention  of  the  Court  to  any 
controversy,  or  to  combine  or  conspire  to  boycott, 
picket,  advertise  or  carry  on  propaganda  against  any 
person,  firm  or  corporation  because  of  any  action  taken 
under  the  direction  of  the  Court  or  because  the  juris- 
diction of  the  Court  has  been  invoked. 

It  is  made  unlawful  to  cease  operations  for  the 
purpose  of  limiting  production  and  transportation,  to 
effect  prices  or  to  avoid  the  provisions  of  this  law, 
but  any  concern  may  apply  to  the  Court  for  authority 
to  cease  operation  and  if  the  application  "shall  be 
found  in  good  faith  and  meritorious",  then  the  appli- 
cation shall  be  granted  by  the  Court  It  is  made 
unlawful,  individually  or  in  combination,  to  do  any 
act  with  intent  "to  hinder,  delay,  limit  or  suspend  the 
operation  of  any  of  the  industries  *  ♦  *  or  to 
delay,  limit  or  suspend  the  production  or  transporta- 
tion of  the  products  of  such  industries  *  *  *." 
'  However  it  is  not  unlawful  for  an  individual  to  quit 
his  employment  at  any  time. 

Violation  of  the  act  is  a  misdemeanor  punishable 
by  a  fine  not  exceeding  $1,000  or  imprisonment  not 
exceeding  one  year  or  both.  But  any  officer  of  any 
corporation  engaged  in  any  of  these  industries  or  an 
official  of  any  labor  union  employed  in  these  indus- 
tries who  shall  wilfully  violate  any  of  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  felony  and 
punishable  by  a  fine  not  to  exceed  $5,000  or  imprison- 
ment in  the  penitentiary  at  hard  labor  for  not  more 
than  two  years  or  both. 

In  case  of  the  suspension  or  cessation  of  operation 
of  any  of  these  industries  contrary  to  the  provisions 
of  the  law,  if  in  the  opinion  of  the  Court  it  will  seri- 
ously effect  the  public  welfare  the  Court  is  "directed 
to  take  proper  proceedings  in  any  court  of  competent 
jurisdiction  *  *  *  to  take  over  control,  direct,  and 
operate  said  industry  ♦  ♦  *  provided,  that  a  fair 
return  shall  be  paid  to  the  owners  of  such  industry 
*  *  *  and  also  a  fair  wage  to  the  workers  engaged 
therein  during  the  time  of  such  operations    *    *     *  ". 

An  industrial  controversy  in  any  industry  not  spe- 
cifically designated  by  this  law  may  be,  by  mutual 
consent  in  writing  of  the  parties  thereto,  submitted 
to  the  Court,  and  its  decision  shall  have  the  same  effect 
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as  decisions  in  cases  in  industries  specifically  covered 
by  the  law. 

The  findings  of  the  Court  as  to  minimum  or  stand- 
ard of  wages  "shall  be  deemed  prima  facia  reasonable 
and  just"  and  such  minimum  or  standard,  shall  take 
effect  as  of  the  time  when  the  investigation  of  the 
Court  leading  to  that  finding  began.  Either  party 
having  a  balance  due  from  the  other  as  a  result  of 
such  finding  may  sue  therefor. 


The  Justices  of  this  Court  are  "authorized  and 
empowered  to  make  or  cause  to  be  made  within  the 
state  or  elsewhere  such  investigations  and  inquiries 
as  to  industrial  conditions  and  relations  as  may  be 
profitable  or  necessary  for  the  purpose  of  familiarizing 
themselves  with  industrial  problems".  The  Court  is 
directed  to  make  an  annual  report  covering  all  of  its 
expense  and  proceedings. 


The  aayton  Act  and  the  Willys-Overland  Strike 


Dail-Overland  Co.  v.  Willys-Overland,  Inc.,  The 
Willys-Overland  Co.,  Toledo  Lodge  No.  105 
I.  A.  M.,  ct  aL,  U.  S.  Dist.  Ct.  Northern  Dist. 
of  Ohio. 

In  the  July,  1919,  issue  of  "Law  and  Labor"  we 
gave  an  account  of  the  Willys-Overland  strike  and 
the  order  of  injunction  issued  in  June  by  Judge 
Killits.  The  Toledo  Lodge  No.  105  of  the  Interna- 
tional Association  of  Machinists  and  the  individual 
labor  leaders,  parties  defendant,  failed  to  answer  the 
complaint,  and  upon  the  application  of  the  plaintiff 
the  Court  on  December  27th  rendered  a  decision  mak- 
ing permanent  the  injunction.  In  the  meantime  the 
Willys-Overland  Company  secured  and  is  now 
employing  more  employees  than  at  the  time  the  strike 
occurred  in  June.  Under  these  circumstances  the 
Court  held  that  it  was  unlawful  to  maintain  the 
appearance  of  a  strike  and  persist  in  the  annoyance 
of  employees  by  picketing.  It  was  urged,  of  course, 
by  the  defendants  upon  the  motion  to  make  the  injunc- 
tion permanent,  that  Section  20  of  the  Clayton  Act 
had  so  altered  the  law  of  conspiracy  in  cases  where 
the  members  of  labor  unions  are  the  conspirators, 
that  the  injunction  was  improper.  Upon  this  point 
the  Court  said: 

''Unless  the  law  was  modified  by  the  passage  of  the 
so-called  Clayton  Act  (Act  of  October  16,  1914),  it 
must  be  held  that  the  complaint  states  a  cause  of 
action  of  conspiracy  reprehended  by  the  Sherman  Act 
of  1890  under  the  authority  of  Loewe  v.  Lawler,  208 
U.  S.,  274,  and  Gompers  v.  Buck  Stove  and  Range 
Company,  221  U.  S.,  418.    *    ♦    ♦ 

''Hie  acts  charged  against  the  alleged  co-conspira- 
tors in  this  case  to  have  been  in  contemplation  as 
agencies  to  effect  the  conspiracy  and  also  conunitted 
to  further  that  conspiracy  were  morally  much  more 
responsible  than  those  charged  against  the  alleged 
conspirators  in  the  cases  cited.  Also  in  the  present 
case  the  labor  defendants  are  charged  with  conspir- 
ing to  induce  the  employees  of  the  Overland  to  break 
their  contracts  with  the  latter,  consequently  the  case 


is  within  the  scope  of  Hitchman  Coal  Co.  v.  Mitchell, 
and  Eagle  Glass  &  Mfg.  Co.  v.  Rowe,  reported  in  the 
245  U.  S.,  229  and  275,  respectively. 

"Does  the  Clayton  Act  change  the  law  in  any  way 
so  as  to  affect  the  application  here  of  die  cases  above 
cited?  We  are  unable  to  see  that  it  does.  We  see 
nothing  in  this  case  that  brings  into  pertinency  the 
statement  with  i^ich  section  6  of  that  Act  begins 
'that  the  labor  of  a  human  being  is  not  a  commodity 
or  article  of  commerce,'  nor  are  the  other  provisicms 
of  section  6  applicable  here.  We  are  not  asked  here 
'to  restrain  individual  members  of  such  organizations 
(labor  organizations  and  others  named)  from  law- 
fully carrying  out  the  legitimate  objects  thereof  nor 
are  we  asked  to  declare  the  labor  organizations  named 
as  defendants  in  this  case  'to  be  illegal  combinations 
of  conspiracies  in  restraint  of  trade.'  The  things 
which  the  labor  defendants  are  alleged  to  have  in 
mind  to  accomplish  the  purposes  of  their  alleged  con- 
spiracy and  the  things  which  are  alleged  to  have  been 
done  in  furtherance  of  that  conspiracy  by  way  of 
overt  acts  cannot,  by  the  wildest  stretdi  of  imagina- 
tion, be  considered  to  be  'lawfully  carrying  out  the 
legitimate  objects'  of  such  organizations.  Intimida- 
tion, violence,  bloodshed  cannot  be  said  to  be  lawful 
means  to  the  effecting  of  legitimate  objects  of  a  labor 
organization,  nor  can  it  be  said  that  the  acts  alleged 
to  have  been  in  contemplation  and  to  have  been  put 
in  practice  as  agencies  of  the  alleged  conspiracy  were 
remotely  within  the  privileges  of  peacefully  persuad- 
ing and  lawfully  assembling  accorded  to  person? 
engaged  in  a  labor  controversy  by  Section  20  of  the 
Clayton  Act.  It  seems  very  clear  that,  giving  to  that 
Act  a  construction  most  favorable  as  'labor's  bill  of 
rights'  and,  consequently,  as  an  Act  discriminatory  in 
favor  of  a  certain  class  of  citizens,  still,  what  is 
imputed  as  in  the  mind  and  action  of  the  labor  defend- 
ants in  this  case  cannot  be  within  its  purview.  These 
defendants  are  here  admitting  by  their  default  every 
well  pleaded  averment  of  this  complaint  If  the  com- 
plaint pleads  a  conspiracy  to  interfere  illegally  with 
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interstate  commerce  (and  it  does)  they  admit  the 
charge.  Their  motion  requires  us  to  construe  this 
pleading,  as  far  as  we  reasonably  can,  against  them. 
The  court  is  forced,  therefore,  in  light  of  the  authori- 
ties cited,  to  hold  that  it  had  jurisdiction  of  this  case 
under  the  Act  of  July  2,  1890  (the  Sherman  Act) 
because  it  is  asked,  upon  sufiBcient  averments,  to 
restrain  an  unlawful  interference  with  interstate  com- 
merce. This  conclusion  is  not  at  all  in  conflict  with 
the  majority  opinion  in  Duplex  Printing  Press  Com- 
pany V.  Deering,  252  Fed.,  722,  because  this  is  not  a 
case  in  which  nothing  more  is  involved  than  the 
so-called  secondary  boycott,  peacefully  conducted." 

As  to  the  right  of  the  defendants  to  maintain  the 
appearance  of  a  strike  and  to  continue  picketing  after 
the  strike  had  in  fact  been  completely  broken  and 
destroyed  by  the  restoration  of  normal  production,  the 
Court  said: 

''Before  the  motions  for  a  permanent  injunction  is 
finally  passed  upon,  the  court  should  consider,  in  its 
own  interest,  whether  conditions  which  were  by  it 
created  by  the  temporary  restraining  order  and  by  the 
temporary  injunction  should  be  preserved  through  the 
final  order.  This  involves  s<»ne  further  consideration 
of  the  so-called  Clayton  Act,  which  is  popularly 
assumed  to  have  given  what  is  indefinitely  called 
'labor'  certain  immunities  not  enjoined  by  any  other 
class.  We  do  not  so  read  the  Act  (Stephens  v. 
Ohio  State  Telephone  Company,  240  Fed.,  759-771). 
Section  20,  which  is  said  to  grant  the  alleged  discrim- 
ination, seems  to  us  but  a  statement  of  rights  common 
to  all  classes  of  citizens.  The  right  to  'peaceable' 
pursuit  of  his  freedom  of  action  is  as  sacred  to  thc) 
loyal  employee  as  to  the  'striking'  employee— to  the 
'boss'  as  to  the  organizer  of  his  men,  and,  we  think, 
'labor'  gets  nothing  out  of  the  section  except  what  it 
always  has  had  and  which  should  be  given  it  at  all 
times  without  statutory  declaration.  But,  if  we  are 
wrong  in  this  construction  and  should  assume  that  it 
does  enlarge  'labor's'  rights  beyond  previous  limita- 
tions, then  it  must  follow  that  whether  that  difference 
exists  which  brings  the  alleged  discrimination  into 
operation  is  a  question  of  fact,  to  be  finally  determin- 
able only  by  public  agencies  organized  for  the  decis- 
ion of  questions  of  fact.  The  law  thus  construed 
applies  only  when  a  fundamental  fact  exists.  The 
Court  may  act  within  certain  limitations,  as  provided 
in  Section  20,  when  a  case  exists,  'between  an 
employer  and  employees  ♦  ♦  ♦  involving,  or 
growing  out  of  a  dispute  concerning  terms  or  condi- 
tions of  employment.' 

"Sometimes  that  condition  is  obvious,  to  be  judi- 
cially noticed,  as  in  the  present  case  when  the  court 
acted — ^there  was  last  June  a  real  labor  dispute  at 


the  Overland, — but  it  cannot  be,  in  any  approved  sys- 
tem of  law  enforcement,  or  of  government,  that  final 
and  exclusive  determination  of  the  existence  of  any 
condition  which  brings  into  activity  a  law  changing 
relationships  of  persons  or  organizations  rests  with  a 
private  individual  or  with  an  unofiBcial  organization  of 
individuals.  If  a  law  grants  any  association  or  class 
of  individuals  special  privileges,  the  final  decision 
whether  the  discrimination  operates  is  for  a  judicial 
tribunal,  not  for  representatives  of  the  favored  class. 
The  latter  may  act  on  the  assumption  that  the  condi- 
tion exists  and  the  law  protects  them  if  their  assump- 
tion is  reasonably  founded,  but  it  is  never  their  privi- 
lege to  say  with  autiiority  that  a  condition,  once 
existing,  still  obtains.  The  court  may  override  their 
assumption  and  finally  decide  that  the  condition  has 
disappeared.  That  is  precisely  the  case  here.  In  June 
the  Overland  was  closed  because  of  a  strike  and  a 
'lock  out,'  the  latter  being,  after  all,  but  euphemism  for 
a  strike.  The  only  difference  between  a  'lock  out'  and 
a  'strike'  is  a  difference  of  position,  as  we  understand 
it.  A  strike  exists  where  men  quit  their  work  because 
their  employer  refuses  conditions  demanded  of  him, 
and  a  lockout  exists  where  employees  refuse  to  return 
to  work  unless  the  employer  meets  their  demands.  In 
either  case  it  is  the  employee  who  decides  what  lie 
ought  to  do.  In  May  last  year  a  number  of  men  left! 
their  work  (struck,  in  fact)  thirty-six  minutes  earlier 
than  the  quitting  time  which  the  Overland  fixed,  and, 
the  next  day,  they  refused  to  return  to  work  until  their 
employer  sanctioned  their  right  to  end  tiie  day  at  the 
time  at  which  they  acted  the  day  before.  Thus  the 
dispute  arose,  of  the  merits  of  which  we  have  never 
entertained  any  opinion  and  into  which  we  have  never 
attempted  to  examine.  The  court  has,  however,  acted 
to  insure  the  conduct  of  the  controversy  without  vio- 
lations of  law,  seeking  only  the  preservation  of  good 
order.  Our  order  made  part  of  its  conditions  the  terms 
of  the  Clayton  Act,  and  we  allowed  picketing  at  the 
plant  under  such  sanctions,  respecting  both  parties, 
as  would  tend  to  identify  authors  of  disorder  if  any 
occurred.  It  is  a  matter  of  extreme  gratification  to 
the  court  and  the  proper  subject  of  self-congratulation 
to  all  parties  concerned  that  in  the  six  months  which 
have  dapsed  there  has  been  a  minimum  of  disorder, 
but  one  case  considered  worthy  of  punishment  and 
that  an  aggravated  one. 

"Does  there  still  exist  a  'dispute  ccmceming  terms  or 
conditions  of  employment'  between  The  WiUjrs-Over- 
land  Company  and  its  employees?  What  are  the 
obvious  facts?  When  the  dispute  arose  May  5,  1919, 
the  plant  had  12,842  employees.  It  continued  in  opera- 
tion for  three  days,  with  a  greatiy  reduced  force,  clos- 
ing May  8  because  of  the  unrestrained  violence  to 
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which  its  loyal  employees  were  subjected.  May  26 
it  resiuned  operations,  continuing  with  a  force  aug- 
mented to  a  little  over  twenty  per  cent  of  normal, 
until  June  2,  when  again  violence  of  extreme  character 
forced  it  to  comply  with  Ae  request  of  the  local 
authorities  to  close.  June  13,  operations  were  resumed 
under  the  mandatory  order  of  this  court,  enforced  by 
our  special  ofiBcer.  The  initial  working  force  was  1,276. 
This  number  ot  employees  has  steadily  increased  imtil, 
on  December  20,  the  day  these  motions  were  sub- 
mitted 13,556  persons  were  at  work,  an  increase  of 
more  than  seven  hundred  over  the  number  at  work 
more  than  seven  months  ago  when  were  last  at  work 
the  persons  who  are  represented  in  tiiis  case  by  the 
labor  defendants  and  in  whose  behalf  'picketing*  is  still 
carried  on.  The  plant  is  in  successful  operation  turn- 
ing out  more  machines  daily  than  ever  before. 

''As  long  as  conditions  are  such  that  what  is  called 
a  'settlement*  might  seem  reasonably  possible  between 
the  company  and  its  late  workmen,  the  latter,  it  seems, 
should  be  considered  'employes'  within  the  meaning  of 
that  term  in  the  Clayton  Act.  But  when  ihc  contro- 
versy has  reached  a  practical  end,  there  is  no  reason 
why  the  term  'employe'  should  not  be  held  to  its  ordi- 
nary meaning  of  one  who  actually  works  for  hire  for 
another  and  under  the  latter^s  controL  It  is  obvious 
that  The  Willys-Overland  Company,  which  refused  to 
'settle'  last  May  with  'employees'  represented  by  the 
labor  defendants  here,  preferring  to  endure  the  hard- 
ships which  the  dispute  then  entailed,  will  not  'settle' 
now,  when,  with  no  assistance  whatever  except  the 
enforcement  of  its  right  to  operate  without  unlawful 
interference,  it  has  built  up  a  working  force  greater 
than  that  from  which  those  'employees'  of  last  May 
seceded.  The  circumstances  force  the  court  to  find,  as 
we  do,  that  no  'employees'  not  actually  at  work  in  the 
plant  of  the  Overland  are  now  entitled  to  special  con- 
sideration of  this  court — that  those  who,  because  of 
adherence  to  their  own  ideas  of  how  their  late 
employer's  business  should  be  conducted,  have  chosen 
to  remain  o£F  the  Overland  payroll  for  more  than  seven 


months,  no  longer  are  entitled  to  be  called  'employees' 
of  this  company;  that  no  dispute,  such  as  existed  in 
May  and  June  last,  longer  continues  between  the  Over- 
land and  any  persons  entitied  to  be  considered  as  the 
company's  employees.  We  cannot  recognize  the  right 
of  individuals  to  prolong,  long  after  its  substance  has 
fled,  a  labor  controversy  and  to  demand  that  it  be 
accorded  special  consideration  as  a  real  and  substantial 
industrial  dispute,  with  advantages  to  them  derivable 
from  a  law  said  to  discriminate  in  favor  of  their  class 
if  certain  conditions  exist 

"The  situations  on  the  picket  lines  established  by  the 
court  now  suggests  nothing  more  real,  dignified  or 
efiFective  than  a  heckling  and  nagging  of  employees 
who  enter  the  plant,  some  of  whom  are  exhibiting  a 
natural  impatience  with  the  futile  and  irritating  activi- 
ties of  the  pickets.  The  court's  observation  suggests 
that  the  time  has  come  when  the  semblance  of  endorse- 
ment of  picketing  which  may  seem  to  exist  in  the  fact 
that  it  proceeds  under  this  court's  order  should  be 
removed.  We  ought  not  to  leave  a  record  open  to  the 
imputation  that  activities  which  amount  to  mere  teas- 
ing of  the  company  and  its  employees  is  endorsed  by 
the  court.  We  are  impressed  with  the  feeling,  sub- 
stantiated by  reports  which  come  to  us,  that  at  any 
time  the  annoyance  which  picketing  naturally  gives 
to  the  employees  of  the  company  may  be  resented  by 
the  latter,  and  the  court  may,  therefore,  be  called  upon 
to  consider  some  conflict  between  pickets  and  workmen 
on  the  theory  that  the  former  should  be  protected  by 
the  court;  in  fact,  that  proposition  has  been  advanced 
several  times  in  the  past  The  court  owes  it  as  a  duty 
to  itself,  therefore,  to  relieve  the  record  of  the  imputa- 
tion that  picketing,  under  present  conditions,  is  sanc- 
tioned by  the  court,  preserving  to  the  defendants  those 
rights  which  they  undoubtedly  have  without  specific 
judicial  grant — ^that  liberty  of  action  and  speech  at  all 
times  and  places  which  is  ordered  by  law.  As  we 
understand  the  spirit  of  our  institutions,  no  other 
variety  of  freedom  or  liberty  is  enjoyed  by  any  one." 


Contempt  of  the  Willys- Overland  Injunction 


Mattie  McLaughlin  v.  United  States.  (In  the  Supreme 
Court  of  the  United  States.) 
The  case  of  Mattie  McLaughlin  is  the  only  contempt 
proceeding  under  the  injunction  order  issued  by  Judge 
KiUets  in  the  case  of  the  Dail  Overland  Company 
against  the  Willys-Overland  Inc.  et  al.  The  conviction 
for  contempt  is  based  upon  the  affidavit  of  one  James 
McCormick  which  set  forth  that  on  August  2nd,  1919, 
while  he  was  standing  on  Summit  Street  in  front  of 
Eppstein's  dry  goods  store  at  about  5  o'clock  in  the 


afternoon,  McLaughlin,  who  was  then  working  at  the 
Toledo  Shipbuilding  Company,  came  up  to  him  and 
shook  hands  with  him  and  inquired  where  he  was 
working.  Upon  learning  that  he  was  working  at  the 
Overland,  McLaughlin  called  him  a  scab  and  various 
other  vile  epithets.  About  10  o'clock  in  the  evening 
of  the  same  day,  McCormick  was  in  a  soft  drink  place 
known  as  Davey  Jones'  Locker.  McLaughlin  came  in 
and  in  the  presence  of  other  men  called  him  a  scab, 
said  that  he  was  going  to  take  a  slam  at  him,  and  did 
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so,  knocking  off  his  glasses  and  hat,  cutting  his  lip 
with  his  fist,  and  was  only  deterred  from  doing  more 
damage  by  the  interference  of  the  proprietor. 

To  the  charge  McLaughlin  pleaded  guilty  and  Judge 
Killets  sentenced  him  to  five  months'  imprisonment 
in  the  Warrensville  City  Farm,  Warrensville,  Ohio. 
After  serving  sentence  for  about  a  month,  McLaughlin 
filed  his  petition  on  September  17th  for  writ  or  error, 
in  order  to  review  before  the  Supreme  Court  of  the 
United  States  the  matter  of  his  contmpt  and  convic- 
tion. He  was  released  upon  bond  pending  the  decision 
of  the  Supreme  Court. 

The  error  charged  by  McLaughlin  is  that  the  order 
which  he  was  convicted  of  violating  had  no  legal  effect 
because  the  Court  had  no  jurisdiction  to  entertain  the 
case  of  the  Dail  Overland  Company  against  the 
Willys-Overland,  Inc. 

The  brief  of  the  petitioner  argued  that  there  was  an 
improper  alignment  of  parties,  which,  if  corrected, 
would  show  that  there  was  no  diversity  of  citizenship 
which  would  permit  the  bringing  of  the  case  in  the 


Federal  Court,  and  would  reveal  the  fact  that  the 
person  really  complaining  of  the  action  of  the  labor 
defendants  in  this  case  was  the  defendant,  the  Willys- 
Overland  Company,  which  was  the  employer  of  the 
labor  defendants  or  of  those  they  represent,  and  that 
it  could  not  complain  because  of  Section  20  of  the 
Clayton  Act.  The  Attorney  General  filed  a  brief 
directed  only  to  the  issue  of  the  jurisdiction  of  the 
Supreme  Court  to  consider  the  question  of  attacking 
the  jurisdiction  of  the  Trial  Court  in  a  proceeding  for 
contempt  of  an  order  of  the  Trial  Court.  The  case 
was  presented  to  the  Supreme  Court  on  January  5th 
and  the  Court  rendered  its  decision  on  January  12th 
to  the  effect  that  the  jurisdiction  of  the  Trial  Court 
could  not  be  attacked  in  collateral  proceedings  and 
that,  therefore,  the  Supreme  Court  could  not  entertain 
the  issue  presented  by  the  petitioner,  upon  a  review  of 
an  order  holding  him  in  contempt  of  court  So  Mattie 
must  go  back  to  the  Warrensville  City  Farm,  War- 
rensville, Ohio. 


The  Coal  Injunction  Requested  by  the  State  of  Colorado  Rehised 


The  Pec^le  of  the  State  of  Colorado,  by  Victor  E. 
Keyes,  Attorney  General,  v.  United  Mine  Workers 
of  America,  District  15,  et  aL  (In  the  District 
Court,  for  the  City  and  County  of  Denver.) 

Following  the  great  coal  strike  in  the  Central  Com- 
petitive Field  called  on  November  1st  last,  the  United 
Mine  Workers  of  Colorado  called  a  strike  on  Novem- 
ber 19th  to  take  effect  on  November  21st.  On  Novem- 
ber 19th  the  Industrial  Commission  of  Colorado  of  its 
own  motion  assumed  jurisdiction  of  the  crfspute  which 
led  to  the  calling  of  the  strike  and  set  December  1st 
as  the  day  for  a  hearing  thereon.  On  the  following  day 
the  Attorney  General  of  Colorado  brought  this  action 
to  restrain  the  United  Mine  Workers  from  carrying 
the  strike  into  effect  on  the  ground  that  the  failure 
of  the  officers  of  the  United  Mine  Workers  to  give 
thirty  days'  notice  of  the  strike,  as  provided  for  in  the 
Industrial  Commission  Act  (Chapter  180  of  the  Ses- 
sion Laws  of  1915),  made  it  an  illegal  strike  and 
subject  to  restraint  by  the  order  of  the  Court.  A 
temporary  restraining  order  was  gpranted  with  an  order 
to  show  cause,  returnable  on  November  25th.  Upon 
the  return  day  the  case  was  postponed  until  December 
4th,  and  on  that  day  counsel  for  both  sides  addressed 
themselves  to  two  questions: 

1.  Was  the  Industrial  Commission  Act  regularly 
passed  by  the  Legislature? 

2.  Assuming  that  it  was,  does  it  violate  any  of  the 
provisions  of  the  Constitution  of  the  United  States,  or 
the  Constitution  of  the  State  of  Colorado? 


The  Court  rendered  its  decision  on  January  3rd, 
dismissing  the  complaint  and  refusing  to  continue  the 
restraining  order  granted  thereon.  The  opinion  of  the 
Court  in  part  follows : 

''After  devoting  some  time  to  a  consideration  of  the 
arguments  of  counsel  and  a  careful  readuig  of  the  prin- 
cipal authorities  cited  by  them,  I  discovered  that  die 
case  presented  does  not  come  within  those  sections  of 
the  statute  that  are  said  to  be  involved  in  this  case; 
indeed,  that  this  kind  of  a  case  is  expressly  excluded 
therefrom. 

''Section  29  requires  employees  to  give  at  least  30 
days'  notice  of  an  intended  change  affecting  conditions 
of  employment  witii  respect  to  wages  or  hours. 
Digressing  for  a  moment,  I  call  attention  to  the  fact 
that  the  person  to  whom  such  notice  is  to  be  given  is 
not  specified. 

"This  section  also  provides  as  follows : 

"  'In  every  case  where  a  dispute  has  been  made  the 
subject  of  an  investigation,  hearing,  or  arbitration  by 
the  Commission,  or  the  Board,  until  the  dispute  has 
been  finally  dealt  with  by  such  Conunission  or  Board, 
neither  of  the  parties,  nor  the  employees  affected,  shall 
alter  the  conditions  of  employment  with  respect  to 
wages  or  hours,  or  on  account  of  the  dispute,  do,  or  be 
concerned  in  domg,  directly  or  indirectly,  anything  in 
the  nature  of  a  lockout  or  strike,  or  a  suspension  or 
discontinuance  of  work  or  employment;  but  die  rela- 
tionship of  employer   and  employee   shall  continue 
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uninterrupted  by  the  dispute^  or  anything  arising  out 
of  the  dispute/ 

''Section  30  provides  : 

''  It  shall  be  unlawful  for  any  employer  to  declare 
(MT  cause  a  lockout,  or  for  any  employee  to  go  on  strike, 
on  account  of  any  dispute  prior  to  or  during  an  investi- 
gation, hearing,  or  arbitration  of  such  dispute  by  the 
Commission,  or  ihc  Board,  under  the  provisions  of  this 
act.' 

"It  also  contains  ihc  following  important  proviso: 

**  'Provided,  That  nothing  in  this  act  shall  prohibit 
the  suspension  or  discontinuance  of  any  industry  or  of 
the  working  of  any  persons  therein  for  any  cause  not 
constituting  a  lockout  or  strike,  or  to  prohibit  the  sus- 
pension or  discontinuance  of  any  industry  or  of  the 
working  of  any  persons  therein  which  industry  is  not 
affected  with  a  public  interest.' 

''Section  32  provides  a  penalty  for  any  employee  who 
goes  on  a  strike  'contrary  to  the  provisions  of  this  act' 

"Section  33  provides  that, 

"'Any  person  who  incites,  encourages,  or  aids  in 
any  manner  any  employer  to  declare  or  continue  at 
lockout,  or  any  employee  to  go  or  continue  on  strike, 
contrary  to  the  provisions  of  this  act,  diall  be  punished 
in  the  manner  provided  in  the  section*   *   *   *' 

«  *  *  *  Xo  sum  up,  the  act  provides  that  in  indus- 
tries affected  with  a  public  interest,  and  in  such  indus- 
tries only,  there  shall  be  no  strike  or  lockout  without 
giving  at  least  thirty  dasrs'  notice  to  some  indefinite 
person,  not  specified  in  tiie  act,  nor  shall  there  be  a 
strike  or  lockout  in  such  industries  while  the  Com- 
mission has  the  dispute  under  investigation,  or  during 
an  arbitration  where  the  parties  to  the  dispute  agree 
to  arbitrate. 

"The  question,  therefore,  is  this:  Is  coal  mining 
an  industry  'affected  with  a  public  interest'?  If  it  is, 
this  case  comes  within  the  terms  of  the  statute,  and 
it  wiU  become  necessary  to  consider  Ae  objections 
urged  by  defendants'  counsel  to  the  manner  in  which 
the  act  was  passed  by  the  Legislature,  and  the  consti- 
tutionality of  the  act  If,  on  the  other  hand,  coal 
mining  is  not  an  industry  'affected  with  a  public 
interest,'  the  case  should  be  dismissed,  and  no  inquiry 
into  the  passage  or  constitutionality  of  the  statute  is 
necessary  or  proper  at  this  time.    *    *    * 

"A  Decision  of  the  Supreme  Court  of  Colorado  pre- 
cludes any  speculation  as  to  whether  coal  mining  is  an 
industry  'affected  with  a  public  interest'  In  1899  the 
Legislature  passed  an  act  forbidding  more  than  eight 
hours  work  per  day  in  smelters  and  underground 
mines.  The  constitutionality  of  this  statute  was  chal- 
lenged in  the  case  of  In  re  Morgan,  26  Colo.  415.  It 
became  important  in  that  case  to  determine  whether  the 
industries  in  question  were  affected  with  a  public 


interest  The  Supreme  Court,  speaking  through  Chief 
Justice  Campbell,  said,  at  p.  429: 

« («  «  «  It  is  a  question  of  power  and  not  of  dis- 
cretion we  are  now  considering.  The  business  of 
operating  smelters  and  working  underground  mines  is 
purely  a  private  business.  It  is  not  affected^  with  a 
public  interest,  or  devoted  to  a  public  use.' 

"This  language,  of  course,  is  broad  enough  to  include 
coal  mines.  I  ccmdude,  dierefore,  that  Sections  29, 
30,  32  and  33  of  the  Industrial  Commission  Act  do  not 
apply  to  this  case,  and  that  the  case  should  be 
dismissed." 

The  Colorado  law  involves  the  fundamental  question 
as  to  the  extent  to  which  society  has  a  right  to  resort 
to  compulsion  or  to  restrict  the  power  of  organisation 
as  to  strikes  and  lockouts  which  are  inimical  to  public 
welfare,  and  in  this  respect  presents  so  important  a 
question  that  we  take  this  opportunity  of  presenting 
almost  in  full  the  report  of  the  Colorado  Commission 
on  its  operations,  made  December  1st,  1918. 

Report  of  Commission 

"The  law  has  now  been  in  operation  over  three  years 
and  the  question  may  very  properly  be  asked :  'Has  it 
accomplished  the  purpose  for  which  it  was  designed?' 
The  history  of  labor  troubles  in  the  State  of  Colorado 
prior  to  the  enactment  of  the  law  as  compared  with 
events  which  have  occurred  since  its  enactment,  pro- 
vides the  answers  and  proves  ample  justification  for 
the  enactment  and  continued  existence  of  the  law. 

"Since  the  enactment  of  the  law  this  State  has  been 
comparatively  free  from  labor  trouble,  and  has  been 
absolutely  free  from  any  protracted  strike  and  blood- 
shed, violence,  and  the  destruction  of  property  has 
been  unknown. 

"Since  the  entry  of  the  United  States  into  the  World 
War,  the  United  States,  at  large,  and  this  State  have 
passed  through  trying  times,  and  while  the  rest  of 
the  country  has  had  very  many  protracted  industrial 
disturbances  resulting  in  extended  strikes,  and  threat- 
ening oft  times  to  lead  to  violence  and  destruction, 
the  Commission,  from  its  actual  experience  in  handling 
these  matters,  has  found  that  the  thirty-day  provision 
of  the  law,  against  which  violent  criticism  has  been 
directed,  has  saved  the  situation  innumerable  times. 

"The  history  of  the  disputes  which  arise  between 
employers  and  employees  has  shown  that  these  two 
classes  have  usually  regarded  each  other  with  sus- 
picion. Demands  are  made  and  too  often  refused, 
without  the  slightest  attempt  to  negotiate,  because 
each  side  is  afraid  of  the  other  and  fearful  lest 
advantage  will  be  taken  of  them. 

"The  policy  of  the  Commission  has  been  to  urge 
both  sides  to  get  together  without  the  intervention  of 
the  Commission,  during  the  thirty-day  period.    This 
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has  been  done  many,  many  times,  and  the  Commission 
then  notified  that  an  agreement  has  been  reached  and 
the  matter  peacefully  settled.  When  the  parties  fail 
to  get  together,  it  is  then  the  policy  of  the  Commission 
to  call  in  both  sides  and  in  an  informal  way  attempt 
to  have  the  parties  themselves  smooth  out  the  diffi- 
culties which  have  arisen  in  a  way  of  settlement  This 
has  often  proved  effective,  as  both  parties  knowing 
that  they  are  on  a  common  meeting  ground  with  an 
impartial  body  to  direct  proceedings,  are  prone  to 
meet  each  other  half  way. 

"In  many  cases  where  conferences  between  the  two 
sides  themselves  and  informal  conferences  with  the 
Commission  have  failed  to  effect  a  settlement,  the 
Commission  has  held  formal  hearings  at  which  evi- 
dence has  been  taken  upon  every  material  fact  which 
bears. upon  the  controversy,  and  a  formal  finding  and 
award  entered,  which  is,  of  course,  not  binding  unless 
accepted  by  both  sides. 

"In  many  cases  which  involved  a  great  number  of 
employers  and  employees,  and  where  a  cessation  of 
work  would  have  meant  the  serious  impairment  of 
some  of  the  vital  industries  and  work  of  the  country 
and  of  the  Government,  the  decision  of  the  Commis- 
sion embodied  in  its  finding  and  award  has  been 
accepted  by  both  sides  and  the  matter  thus  settled. 

"The  Commission  feels  that  all  fair-minded  employ- 
ers, employees  and  organizations  of  employees  and 
citizens  of  the  State  as  a  whole,  are  coming  to  view 
the  Act  as  a  step  in  the  right  direction  and  that  the  Act 
and  proceedings  required  and  prohibited  by  the  Act, 
the  hearings,  investigations,  arbitrations  and  media- 
tions provided  for  will  practically  and  justly  bring 
real  controversies  to  a  speedy  conclusion  and  by  a 
public  airing  dispose  of  the  fancied  or  false  ones. 

"The  files  and  records  of  this  Commission  show  that 
since  the  present  Commission  took  office  in  March, 


1917,  it  had  up  until  the  first  of  November  handled 
controversies  in  which  there  were  involved  1,430 
employers  and  28,888  employees." 

Labor's  Attitude 

Organized  labor  was  prompt  to  register  its  oppo- 
sition to  this  Commission  and  its  power.  In  August, 
1915,  just  after  the  Commission  was  created,  the 
Barbers'  Union,  of  Pueblo,  Col.,  objected  because 
O.  B.  Forshey,  the  proprietor  of  a  barber  shop, 
installed  an  improved  razor  sharpening  machine  and 
advertised  that  he  would  sharpen  razors  for  the  public 
at  prices  lower  than  those  fixed  by  the  union  by-laws. 
Both  parties  appealed  to  the  newly-created  Commis- 
sion which  stated  that  it  would  not  attempt  to  bind 
either  side,  but  suggested  that  the  union  withhold 
action  for  a  few  days.  The  delay  led  to  the  barber's 
surrender.  The  sole  issue  was  whether  the  public 
should  get  the  benefit  of  this  new  invention,  and  the 
public  lost  This  incident  aroused  the  ire  of  Samuel 
Gompers,  not  because  the  union  had  deprived  the  pub- 
lic of  improved  machinery,  for  his  own  union  of  cigar 
makers  forbid  the  use  of  improved  machinery;  not 
because  the  union  fixed  the  price  at  which  the  public 
could  have  razors  honed  and  deprived  the  public  of 
securing  the  more  efficient  service,  for  his  own  union, 
the  cigar  makers'  union,  fixes  a  minimum  price  at 
which  cigars  can  be  sold;  he  objected  because  the 
Commission  has  "usurped"  powers  and  he  published 
an  editorial  and  letters  under  the  caption  of  "Invasion 
by  Commission,"  describing  the  "invasion  of  the  lawful 
rights  of  the  barbers'  union  *  *  *  such  regulating 
power  exercised  by  any  political  agency  *  *  *  would 
sap  the  militant  spirit  and  the  resourcefulness  and 
independence  that  have  made  the  trade  union  organi- 
zations of  America  the  most  powerful  and  most  effec- 
tive organizations  that  are  to  be  found  anywhere." 


The  I.W.W.  Is  in  Contempt  of  Court  in  the  State  of  Washington 


State  of  Washington  on  Relation  of  Joseph  B.  Linds- 
ley,  Prosecuting  Attorney  for  Spokane  County,  v. 
Grady,  ct  al.  (Superior  Court.) 

For  some  years  past  the  I.  W.  W,  have  been  very 
active  in  the  State  of  Washington.  Everybody  there 
is  thoroughly  familiar  with  their  activities,  their  pur- 
poses and  their  teachings.  In  response  to  the  pressure 
of  public  opinion  the  prosecuting  attorney  for  Spokane 
County  brought  an  action  in  equity  against  John  Grady 
and  fifty-eight  other  named  defendants  ''and  all  others 
not  now  known,  whose  names  and  identity  may  here- 
after be  disclosed,  associating,  confederating,  affiliating 
and  acting  in  concert  with  said  named  defendants  as 
members  of  an  organization  known  as  the  Industrial 


Workers  of  the  World,  commonly  and  locally  known 
as,  and  called,  the  I.  W.  W."  to  restrain  their  activities 
in  the  State  of  Washington.  The  complaint  charges 
the  defendants  with  being  members  of  the  I.  W.  W. 
and  states  that  they  "maintain,  operate  and  conduct 
in  secret  and  hidden  places  in  the  City  of  Spokane," 
a  local  of  the  I.  W.  W.  It  sets  forth  a  statement  of 
their  principles,  alleging  among  others  things  ''that 
they  will  not  be  concerned  with  the  question  of  'right 
or  wrong.' "  The  complaint  enumerates  some  twenty 
revolutionary  publications  which  the  defendants  are 
engaged  in  circulating  through  the  State  of  Washing- 
ton. Paragraph  IX  of  the  complaint  is  as  follows: 
"That  the  continued  advocacy  and  teaching  of  said 
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doctrines,  practices  and  alleged  principles  of  the  said 
Industrial  Workers  of  the  World,  commonly  and 
locally  known  as,  and  called,  the  I.  W.  W.,  by  the 
defendants  herein  named,  and  their  associates  and 
affiliates,  not  now  known,  but  acting  in  concert  with 
them,  will  result  in  a  condition  of  anarchy  in  Spokane 
County  and  in  the  State  of  Washington,  and  will 
encourage,  provoke  and  bring  about  acts  of  violence 
and  disorder  and  many  violations  of  the  law,  together 
with  the  loss  of  life  and  of  property,  and  does,  and 
will,  continue  to  annoy  and  to  endanger  the  safety  and 
repose  of  the  people  of  the  State  of  Washington, 
including  the  people,  citizens,  residents  and  owners  of 
property  in  Spokane  County,  Washington,  and  to 
render  them  insecure  in  their  rights  and  in  their 
property." 

After  hearing  and  argument  before  R.  M.  Webster, 
Judge  of  the  Superior  Court,  during  which  over  a 
dozen  witnesses  were  heard  for  the  prosecution  and 
none  were  offered  for  the  defense,  the  Court  granted 
the  following  sweeping  and  novel  injunction: 

"Now,  Therefore,  it  is  by  the  Court  Ordered  that 
the  defendants  named  and  each  of  them,  and  all  others 
not  now  known,  whose  names  and  identity  may  here- 
after be  disclosed,  associating,  affiliating,  confederating 
and  acting  in  concert  with  said  named  defendants,  or 
others,  as  members  of  the  organization  known  as  the 
Industrial  Worl^ers  of  the  World,  commonly  and 
locally  known  as,  and  called,  the  I.  W,  W.,  be,  and 
they  are  hereby  permanently  enjoined  and  restrained 
from  continuing  as  members  of  said  Industrial  Work- 
ers of,  the  World,  and  from  advocating,  advising 
teaching  or  promulgating  the  theories,  advocacies,  doc- 
trines, practices  and  principles  of  the  said  Industrial 
Workers  of  the  World,  commonly  and  locally  known 
as,  and  called,  the  I.  W.  W.,  and  from  circulating  or 
distributing  any  of  the  written  or  printed  pamphlets, 
papers,  handbills,  documents  or  other  propaganda  or 
literature  of  the  said  Industrial  Workers  of  the  World, 
oonunonly  and  locally  known  as,  and  called,  the  L  W.  W." 

This  is  the  first  injunction  which  has  come  to  the 
attention  of  LAW  AND  LABOR  directed  against  the 
advocacy  of  certain  principles  or  course  of  conduct 
not  related  to  a  local  situation. 

At  the  conclusion  of  the  argument,  the  Court,  speak- 
ing from  the  bench,  among  other  things,  said: 

"'It  is  inconceivable  that  any  such  change  (as  defend- 
ants advocate)  should  take  place  without  a  tearing 
down  of  all  of  those  things  that  men  have  fought  4nd 
died  for  in  this  country  for  over  100  years,  and  I  might 
say  it  cannot  take  place  without  utterly  destroying  Ae 
whole  social  fabric  that  has  been  built  up  by  the  efforts 
and  sacrifices  of  men  and  women  in  thousands  of  years 
that  are  gone. 


"An  organization  which  says  that  it  has  no  concern 
with  right  or  wrong  utterly  deprives  itself  of  the 
respect  of  any  one  in  authority,  or  any  intelligent 
person.  If  men  are  to  have  no  concern  with  right  or 
wrong,  then  they  are  back  in  the  position  of  brutes, 
from  which  they  are  supposed  to  have  emerged  ages 
ago;  because  no  man  can  be  an  intelligent  acting 
human  being  without  a  conception  of  right  and  wrong. 

"No  doubt  there  have  been  wrongs  and  injustices 
suffered  by  working  men  in  this  country,  but  every 
thinking  man  knows  that  those  things  are  gradually 
being  corrected;  that  the  public  has  become  more  and 
more  concerned  and  is  more  impressed  with  the  need 
of  giving  every  worker  proper  conditions,  both  in  his 
work  and  in  his  home;  and  that  not  only  has  improve-, 
ment  come  in  those  industries  in  which  the  I.  W.  W. 
are  principally  engaged,  but  in  all  industries.   *   *   * 

"The  I.  W.  W.  takes  no  account  of  those  attributes 
of  men  that  raise  them  above  the  lower  animals;  that 
is,  loyalty,  devotion  to  country,  love  of  home,  and 
morality.  It  seeks  to  undermine  and  destroy  all  of 
those  things.  All  of  those  beliefs  and  observances 
that  guide  and  help  men  in  the  struggle  of  life  thd 
I.  W.  W.  would  entirely  abolish.  It  would  take  from 
the  suffering,  the  aged,  the  sorrowing  and  the  dying 
the  solace  of  religion  and  the  hope  of  better  things  in 
the  hereafter. 

"Nowhere  do  we  find  in  any  of  this  literature  any 
reference  to  a  supreme  being,  or  to  an  accountability 
hereafter.  It  is  all  a  despicable  materialism  of  which 
they  speak,  and  of  hatred  and  malice  and  vindictive- 
ness,  that  cannot  find  any  other  result  than  class  war, 
bloodshed  and  a  complete  overturning  of  established 
things  throughout  the  world. 

"The  question  has  been  asked  of  witnesses  how  they 
expect  to  take  over  the  industries.  They  say  that  will 
rest  with  the  rank  and  file,  that  they  cannot  forecast 
tiiat.  We  know  that  is  merely  an  evasion,  that  it  is 
merely  an  unwillingness  to  state  that  tiiey  expect  to 
do  it  by  force,  because  it  cannot  be  done  in  any  odier 
way.  They  know  that  force  is  the  medium  that  they 
expect  to  use,  and  only  by  force  can  they  ever  hope  to 
accomplisth  their  aims. 

"So  far  as  the  law  of  this  case  is  concerned,  the 
Coiurt,  it  seems  to  me,  has  ample  power.  If  the  I.  W.  W. 
organization  and  its  activities  do  not  constitute  a  gen- 
eral public  nuisance  and  menace  to  this  country  iti 
would  be  impossible  to  conceive  one.  It  threatens  the 
happiness  of  this  community,  the  safety  of  every  indi- 
vidual and  the  continuance  of  every  home  and  fireside; 
it  would  destroy  the  hope  of  the  country,  and  throw  us 
into  a  condition  of  anarchy  and  lawlessness  and  immor*- 
ality  that  passes  imaginaticm.'' 
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Qeveland  Anti-Guard  Ordinance  Held  Unconstitutional 


Ex-Partc  William  C.  Reilly.  (In  the  Court  of  the 
Common  Pleas,  Cuyahoga  County,  Ohio.) 

On  the  first  day  of  the  steel  strike  the  municipal 
government  of  Cleveland,  Ohio,  passed  an  ordinance 
(50,140)  prohibiting  the  employment  of  private  guards 
during  industrial  disputes,  unless  they  were  licensed 
by  the  Commissioner  of  Public  Safety,  after  satisfying 
his  requirements.  William  C.  Reilly  was  employed 
as  a  guard  by  the  American  Steel  and  Wire  Company 
and  was  arrested  and  found  guilty  in  the  police  section 
of  the  municipal  court  for  failure  to  comply  with  the 
terms  of  this  ordinance.  He  sued  out  a  writ  of  the 
habeas  corpus,  by  Squire,  Sanders,  and  Dempsey,  his 
attorneys,  and  after  hearing  thereon  the  Court  ren- 
dered the  following  opinion,  here  given  in  full : 

"W.  C.  Reilly  is  under  sentence  of  the  municipal 
court  to  pay  a  fine  of  $25  and  to  be  imprisoned  in  the 
workhouse  for  thirty  days.  To  obtain  release  from 
imprisonment  he  brings  this  proceeding  in  habeas 
corpus,  claiming  that  the  ordinance  under  which  he 
was  sentenced  is  invalid,  and  that  his  imprisonment 
is  therefore  unlawful.  If  his  claim  in  this  respect  is 
well  founded,  his  right  to  be  so  released  is  clear. 

"Reilly  was  found  guilty  in  this  municipal  court  of 
violating  Ordinance  No.  50,140.  This  ordinance 
attempts  to  make  it  unlawful  for  any  person  to  act  as 
a  special  g^ard  during  industrial  disturbances  or 
strikes,  unless  he  has  first  furnished  to  the  Director 
of  Public  Safety  'such  information  as  the  director 
may  require,'  and  has  given  bond  in  the  sum  of  $1,000 
conditioned  as  is  the  bond  of  a  regular  police  officer. 

"An  analysis  of  the  provisions  of  this  ordinance,  and 
a  brief  consideration  of  the  nature  and  bearing  of 
these  provisions,  will,  in  my  opinion,  make  obvious 
the  proper  disposition  of  this  case. 

"Section  1  of  the  ordinance  forbids  any  person,  firm 
or  corporation  from  employing  any  person  as  a  special 
g^ard  'during  any  industrial  disturbance  or  strike,' 
unless  such  person  'shall  first  have  been  empowered 
to  act  as  such  special  guard  by  the  Director  of  Public 
Safety.' 

"Section  4  defines  a  special  guard  as  any  person, 
other  than  a  policeman,  'acting  as  protector  of  prop- 
erty or  in  any  police  capacity.' 

"By  sections  2  and  3,  any  person  desiring  to  act  as 
such  special  guard  must  make  application  for  that 
privilege  to  the  Director  of  Public  Safety,  furnishing 
the  director  with  such  information  as  he,  the  director, 
'may  require.'  The  ordinance  is  silent  as  to  the  char- 
acter of  information  which  the  director  may  require, 
and  neglects  to  provide  that  the  director  is  required  to 
authorize  one  to  be  a  special  guard  if  all  requirements 


as  to  information  have  been  met.  A  person  'empow- 
ered' to  act,  as  special  guard,  must  give  bond  of  $1,000, 
approved  by  the  director,  having  the  same  conditions 
as  the  bond  of  a  regular  policeman,  and  such  person 
'shall  be  directly  responsible  to  and  under  the  orders 
of  the  chief  of  police  of  the  City  of  Cleveland.' 

"If  such  person  has  not  resided  six  months  in  the 
City  of  Cleveland  and  'fails  to  file  satisfactory  recom- 
mendations with  the  Director  of  Public  Safety,  from 
the  Police  Department  of  the  city  of  his  last  residence,' 
his  description  and  finger  prints  'shall  be  forwarded  to 
the  Police  Department  of  the  place  of  last  residence, 
and  no  action  shall  be  taken  by  the  Director  of  Public 
Safety  upon  his  application  until  satisfactory  informa- 
tion from  said  Police  Department  is  received.'  Any 
person  who  fails  'to  conform  to  any  of  these  require- 
ments shall  be  fined  not  less  than  $25  nor  more  than 
$100,  or  imprisonment  not  more  than  thirty  days,  or 
both.' 

"What  is  the  meaning  of  this  ordinance,  when  we 
consider  the  possible  and  probable  effects  of  its  appli- 
cation? 

"It  forbids  the  employment  of  guards  'during  any- 
industrial  disturbance  or  strike.'  It  does  not  forbid 
such  employment  during  times  of  industrial  quietude. 
In  other  words,  guards  may  not  be  employed  at  the 
very  time  when  there  is  a  possible  menace  to  property 
or  personal  safety.  Guards  may  be  employed  at  any 
time  excepting  when  they  may  be  needed.  The  ordi- 
nance does  not  define  'industrial  disturbance'  or 
'strike.'  How  general  must  be  the  'disturbance'  to 
make  the  ordinance  applicable?  So  far  as  the  language 
of  the  ordinance  is  concerned,  if  there  is  any  industrial 
disturbance  or  strike  anywhere,  no  one  in  the  city  may 
employ  a  guard;  that  is — 'a  protector  of  property.' 

"Who  is  the  Director  of  Public  Safety,  that  he  may 
'require'  information  from  persons  acting  as  guards 
of  private  property?  The  ordinance  does  not  specify 
what  information  he  may  'require.'  Under  the  ordi- 
nance he  might  'require'  any  kind  of  information  which 
his  fancy  or  his  predilections  or  his  sympathies  sug- 
gested. After  he  has  received  all  the  information  that 
he  requires,  there  is  no  provision  in  the  ordinance  that 
he  shall  empower  persons  to  serve  as  guards.  He  may 
grant  or  refuse  the  privilege  as  he  sees  fit.  No  matter 
how  great  may  be  the  necessity  for  the  protection  of 
private  property,  the  Director  of  Public  Safety  would 
be  acting  entirely  within  the  terms  of  the  ordinance  if 
he  refused  to  'empower'  special  gniards. 

"The  ordinance  says  that  a  special  guard  is  'any 
person  acting  as  a  protector  of  property.'    I  doubt  if  a 
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Statute  or  ordinance  similar  to  this  has  ever  before 
been  enacted  in  the  United  States.  The  protection  of 
property  has  not,  heretofore,  been  regarded  as  an  activ- 
ity so  offensive  in  its  nature  as  to  require  stringent 
regulation.  The  assumption  heretofore  has  been  that 
anyone  was  acting  entirely  within  his  fundamental 
rights  when  he  sought,  without  let  or  hindrance,  from 
anyone,  to  protect  his  property.  A  complete  develop- 
ment of  the  idea  embodied  in  this  ordinance  would 
suggest  an  amendment  making  it  unlawful  for  any 
person  to  employ  a  guard  to  protect  his  life,  or  the 
lives  of  members  of  his  family.  The  menace  to  public 
safety  which  inheres  in  the  universal  instinct  of  self- 
defense  would  thus  be  removed. 

"In  support  of  the  claim  that  the  ordinance  is  valid, 
there  is  cited  the  case  of  State  of  Ohio  v.  Hogan,  63 
O.  S.  202.  This  case  upheld  the  constitutionality  of  a 
law  punishing  a  tramp  who  is  found  carrying  a  fire- 
arm. The  Supreme  Court  held  it  proper  to  forbid 
tramps  from  carrying  firearms.  The  tramp,  it  said,  is 
a  menace  to  society.  *He  is  numerous,  and  he  is  dan- 
gerous. He  is  a  nomad,  a  wanderer  on  the  face  of  the 
earth,  with  his  hand  against  every  honest  man,  woman 
and  child,  in  so  far  as  they  do  not  promptly  and  fully 
supply  his  demands.' 

"To  apply  the  reasoning  and  rule  of  the  Supreme 
Court  to  this  case,  we  must  place  the  tramp  and  the 
one  who  seeks  to  protect  his  own  property  in  the 
same  odious  class.    It  cannot  be  done. 

"This  is  not  a  concealed-weapon  ordinance,  but  one 
is  justified  even  in  carrying  a  concealed  weapon  if,  in 
the  language  of  Section  13,693,  General  Code,  *he  was, 
at  the  time,  engaged  in  a  lawful  business,  calling  or 
employment,  and  the  circumstances  in  which  he  was 
placed  justified  a  prudent  man  in  carrying  such  weapon 
for  the  defense  of  his  person,  property  or  family.' 

"By  Section  4  of  Article  1  of  the  Constitution  of 
Ohio,  'the  people  have  the  right  to  bear  arms  for  their 
defense  and  security.' 

"Section  1  of  the  Bill  of  Rights  declares  that  'AH 
men  have  certain  inalienable  rights,  among  which  are 
those  of  defending  life  and  protecting  property.' 

"These  rights  are  inalienable,  and  fundamental,  and 
cannot  be  abridged  or  restricted  by  a  City  Council  or 
made  difficult,  or  impossible  of  exercise  in  accordance 


with  the  notions  or  opinions  of  a  municipal  Director 
of  Public  Safety. 

"This  ordinance  is  so  manifestly  invalid  and  uncon- 
stitutional that  none  of  the  extremest  presumptions 
as  to  the  validity  of  legislative  enactments  can  serve  to 
redeem  any  phase  of  it 

"The  writ  is  allowed,  and  the  petitioner  is  dis- 
charged." 

Much  has  appeared  in  the  newspapers  and  particu- 
larly in  the  radical  periodicals  concerning  the  oppres- 
sion by  the  authorities  in  Pennsylvania  during  the  steel 
strike  of  the  striking  employees.  Steel  is  the  life  and 
soul  of  the  commonwealth  of  Pennsylvania  and  who- 
ever strikes  a  blow  at  that  industry  strikes  a  blow 
at  the  welfare  of  all  the  people  who  live  in  Pennsyl- 
vania. But  nothing  has  been  said  about  the  attempt 
of  municipal  authorities  in  Ohio  to  give  their  assist- 
ance to  strikers  by  oppressive  measures  against 
employers  or  open  disregard  of  order  attendant  upon 
industrial  disputes.  Very  little  comment,  if  any,  has 
appeared  about  the  action  of  the  Mayor  in  arresting 
so-called  "strike  breakers,"  as  reported  in  the  next 
case,  or  of  the  malicious  and  utterly  arbitrary  ordi- 
nance in  this  case,  nor  was  much  said  about  the  disre- 
gard by  municipal  authorities  of  the  disorder  that 
attended  the  Willys-Overland  strike  until  the  issuance 
of  an  injunction  by  the  Federal  Court.  The  reason  for 
this  may  be  that  thirty  years  of  propaganda  has  been 
directed  against  the  public  to  make  them  believe  that 
the  situation  created  by  "industrial  disputes"  is  a  situ- 
ation affecting  only  the  employer  and  the  employees 
who  actually  strike.  If  they  only  are  affected,  who, 
pray,  will  not  side  with  the  abused  and  oppressed 
workman  against  the  wicked  and  wealthy  employer? 
Was  there  ever  less  to  be  said  on  both  sides?  It  is 
only  lately,  during  the  extraordinary  number  of  inter- 
ruptions of  important  work  by  the  patriotic  bands  of 
organized  labor  during  the  war  and  the  uncontrolled 
lust  for  power  exhibited  by  organized  labor  since  the 
armistice,  that  the  public  have  awakened  to  the  fact 
that  an  "industrial  dispute"  is  of  great  importance  to 
thousands  of  non-combatants.  Perhaps,  then,  some 
attention  will  be  given  to  the  oppression  of  non-union 
men  and  employers  through  governmental  agencies 
at  the  instance  of  organized  labor.  In  the  number  of 
such  instances  the  anti-guard  ordinance  is  among  the 
least. 


The  Mayor  of  Qeveland  Enjoined  from  Running  Strike  Breakers 

Out  of  Town 


The  American  Steel  &  Wire  Co.  v.  Davis  and  Smith. 
(District  Court  of  the  United  States,  Northern 
District  of  Ohio.) 
The   American   Steel   &   Wire   Company   employs 


about  11,000  men  in  its  several  plants  in  the  City  of 
Cleveland.  Its  workmen  were  called  out  by  the  steel 
strike  on  September  22nd.  Thereafter  it  entered  into 
contracts  with  workmen  in  various  cities  agreeing  to 
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transport  them  to  Cleveland,  to  employ  them  in  their 
plants  there,  and  to  pay  their  fare  back  in  case  theip 
employment  was  not  satisfactory.  Harry  L.  Davis, 
Mayor  of  Cleveland,  was  running  for  re-election  at 
the  November  election  and  he  stated  in  the  course  of 
his  campaign  and  at  the  outset  of  the  strike  that  he 
was  in  sympathy  with  the  strike  and  that  he  would 
not  permit  strike  breakers  to  come  into  Qeveland. 
Under  the  guise  of  an  ordinance  of  Cleveland  provid- 
ing for  the  arrest  of  "suspicious  persons,"  the  Mayor 
directed  the  chief  of  police,  Frank  W.  Smith,  to  arrest 
and  detain  all  persons  entering  the  city  to  take  the 
place  of  workmen  who  were  out  on  strike.  The 
policemen  boarded  trains  outside  the  city  or  met  them 
at  the  station,  and  arrested  and  threw  into  jail  all  men 
entering  the  city  for  work  in  the  steel  plants.  Many 
of  these  men  were  released  upon  their  promise  to 
leave  the  city.  Some  of  them  were  released  by  habeas 
corpus  proceedings  in  the  Court  of  Common  Pleas  and 
in  the  Federal  Court.  During  the  ten  weeks  between 
the  commencement  of  the  steel  strike  and  the  issuance 
of  the  restraining  order  in  this  case,  the  police  drove 
away  about  four  hundred  workmen  who  had  con- 
tracted to  work  for  the  plaintiff,  and  their  action,  of 
course,  discouraged  a  great  many  workmen  from  even 
attempting  to  go  to  Cleveland.  The  restraining  order 
was  issued  on  December  2nd  and  a  temporary  injunc- 
tion entered  on  December  17th,  on  the  application  of 
Squire,  Sanders,  and  Dempsey,  attorneys. 

Judge  Westenhaver  of  the  Federal  bench,  in  his 
opinion,  says,  among  other  things : 

"The  history  of  defendants'  interference  with  per- 
sons employed  by  plaintiff,  or  seeking  to  enter  of 
their  own  initiative  plaintiff's  employment,  is  not  fully 
covered  by  the  affidavits  on  file.  As  already  stated, 
this  procedure  has  been  pursued  since  a  few  days 
after  the  declaration  of  the  strike.  On  one  day,  Octo- 
ber 16th,  1919,  some  200  persons  came  to  Cleveland 
for  the  purpose  of  entering  the  employ,  either  of 
plaintiff  or  of  some  other  manufacturer  of  steel  and 
iron  products.  All  of  these  men  were  arrested, 
detained,  investigated  and  escorted  by  the  police  out 
of  the  city. 

"A  graphic  description  of  their  departure  is  given 
in  the  affidavit  of  E.  R.  Shields.  Mounted  policemen 
were  stationed  outside  the  railway  station  entrance.  A 
double  line  of  police  officers  guarded  the  means  of 
escape  inside  the  station;  the  men  in  charge  of  the 
policemen  were  marched  through  the  lines  of  guards 
to  the  departing  train.  One  of  the  group  who  tried 
to  escape  was  violently  thrown  back  by  the  police  into 
the  ranks  and  compelled  to  go  with  the  others. 

"All  the  group,  according  to  this  witness,  were  men 
of  respectable  dress  and  appearance,  and  many  of  them 


in  uniform  of  discharged  soldiers  of  the  United  States 
army  and  navy.  The  newspapers  of  the  city  next  day 
reported  that  200  men  who  had  come  to  the  city  to 
work  in  the  plants  of  plaintiff  had  been  stopped  by 
the  police  and  compelled  to  board  trains  and  leave 
town.  This  merely  conforms  to  what  the  newspapers 
have  previously  reported  and  quoted  the  Mayor  as 
declaring  would  be  done  with  all  strike  breakers. 

"Another  affidavit,  of  a  police  officer,  filed  on  behalf 
of  the  defendants,  admits  the  arrest  and  detention  of 
all  these  men,  and  further  says  that  the  men  stated 
they  had  been  brought  to  the  dty  to  work  in  the 
steel  plant,  and  had  been  told  that  no  strike  was  in 
progress,  and  that  upon  learning  that  a  strike  was  still 
in  progress,  they  expressed  a  desire  to  return  to  their 
former  residences  upon  transportation  being  secured. 

"He  then  says  they  were  released,  and  that  affiant  is 
informed  that  they  returned  to  Chicago.  Duly  con- 
sidered, this  affidavit  does  not  contradict  a  single 
feature  of  the  atrocities  perpetrated  upon  these  men. 
The  officer's  statement  that  upon  being  informed  a 
strike  was  in  progress  they  voluntarily  expressed  a 
desire  to  return  is,  to  put  it  mildly,  not  worthy  of 
credit.   *   *   * 

"Peaceful,  law-abiding  citizens  stand  in  awe  of  being 
arrested,  and  have  a  proper  respect  for  public  author- 
ity. The  mere  proclamation  by  the  Mayor  and  Chief 
of  Police  of  a  city  that  all  persons  seeking  to  enter 
the  employment  of  the  plaintiff  to  take  the  places 
of  other  persons  who  have  left  that  employment  will 
be  arrested,  detained  and  investigated  would  inev- 
itably tend  to  prevent  the  plaintiff  from  obtaining 
employees  and  other  persons  to  enter  into  its  employ- 
ment. The  prejudicial  effects  to  the  plaintiff  are  suffi- 
ciently proved. 

"That  plaintjff  is  entitled  to  relief  by  injunction  in 
this  situation  is  obvious  from  a  consideration  of  well- 
settled  legal  principles.  It  is  engaged  in  a  lawful 
business  and  has  a  right  to  conduct  that  business  with- 
out unlawful  interference,  either  by  its  striking 
employees  or  by  any  other  persons.  It  may  solicit 
and  procure  persons  to  work  in  its  plant,  no  matter 
where  they  may  reside,  or  whether  citizens  of  the 
United  States  or  not.  No  one  may  lawfully  interfere 
with  this  right  of  plaintiff,  and  if  deprived  thereof  its 
property  is  destroyed. 

"This  is  also  equally  true  of  all  persons  desiring  to 
enter  the  employment  of  plaintiff.  To  deny  any  such 
person  that  right  because  he  does  not  live  in  Cleve- 
land would  be  to  abridge  or  deny  to  such  person  privi- 
leges and  immunities  belonging  to  every  citizen  of  the 
United  States  and  protected  by  its  Constitution  from 
a  denial  or  abridgement  by  any  State.  The  protection 
accorded  by  the  Constitution  of  Ohio  is  equally  sweep- 
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ing.  The  power  to  preserve  the  public  peace  and  to 
arrest  and  prosecute  persons  for  crime  cannot  be  made 
to  support  action  depriving  persons  of  these  consti- 
tutional rights  and  privileges.   *   *   * 

"*  *  *  What  striking  employees  may  not  them- 
selves do  to  prevent  any  employer  from  conducting 
his  business  may  not  be  done  by  police  officers  under 
the  guise  of  preserving  the  peace  or  preventing  crime. 
Such  conduct  is  outside  any  power  of  authority  con- 
ferred by  the  law  on  police  officers.  Injunction  will 
lie  against  police  and  other  officers  when  thus  acting 
beyond  lawful  power.   *   *   * 

"Nor  will  calling  such  employees  'strike  breakers' 


enlarge  the  power  of  police  officials.  A  strike  breaker 
is  merely  one  who  takes  the  place  of  a  workman  on 
strike.  (New  Standard  Dictionary  and  Webster's  New 
International,  1919.) 

"Defendants  in  this  hearing  seek  to  give  a  different 
meaning  to  the  term  'strike  breakers/  but  the  pro- 
cedure followed  since  first  adopted  shows  that  the 
illegal  arrest  and  interference  has  been  with  persons 
whose  only  offense  was  taking  the  place  of  plaintiff's 
former  employees  at  the  time  of  a  strike.  The  crim- 
inal procedure  for  arresting  and  prosecuting  for 'crime 
is  no  different  when  applied  to  strike  breakers,  as  thus 
defined,  than  to  any  other  persons  guilty  of  crime." 


The  Ohio  Appellate. Court  Sustains  a  Secondary  Boycott 


Smith  v.  Bricklayers'  and  Stone  Masons'  Union  No.  21 
of  Coliunbus,  Ohio,  et  aL  (In  the  Court  of  Appeals 
for  Franklin  County,  Ohio,  November,  1919.) 

The  plaintiff,  Bert  F.  Smith,  is  a  building  contractor. 
For  many  years  he  worked  smoothly  with  union  labor, 
operating  an  open-shop.  Some  time  in  1916,  however, 
the  defendant  union  struck  plaintiff's  name  from  its 
fair  list  because  he  operated  an  open-shop.  The  busi- 
ness agent  so  notified  the  building  material  dealers 
and  from  that  time  on  he  had  difficulty  in  getting 
supplies.  The  union  called  a  strike  in  the  plant  of  the 
Hallwood  Brick  and  Tile  Company,  because  the  com- 
pany was  supplying  him  with  brick.  When  the  com- 
pany proved  that  its  contract  for  the  brick  had  been 
made  prior  to  the  notification  that  Smith  was  no  longer 
on  the  union's  fair  list,  the  strike  was  declared  off 
upon  the  condition  that  after  the  contract  had  been 
filled  no  further  sale  of  brick  would  be  made  to  him. 
Upon  the  trial  of  the  case,  the  business  agent  of  the 
union  testified  to  his  activity  in  notifying  dealers  that 
Smith  was  no  longer  on  the  fair  list,  but  stated  that  his 
notifications  carried  with  them  no  threat  or  menace. 
The  dealers  testified  that  they  were  in  business  to  sell 
to  anyone,  but  that  as  a  matter  of  business  policy  they 
dared  not  excite  the  displeasure  of  the  union  and  there- 
fore refused  to  sell  to  contractors  who  were  not  upon 
the  fair  list.  Smith  had  trouble  on  every  job  he  handled 
in  Columbus  for  some  time.  He  procured  colored  non- 
union labor  and  the  union  "paid  the  fare"  of  his 
employees  out  of  town. 

Upon  appeal  to  the  Court  of  Appeals  of  Franklin 
County,  the  decision  of  the  Trial  Court  was  reversed 
and  the  injunction  dissolved.  The  opinion  admits  that 
the  unions  were  engaged  in  a  secondary  boycott,  but 
states  that  ''as  to  customers  of  plaintiff  who  furnished 
material,  it  does  not  appear  from  the  weight  of  evi- 
dence that  there  were  any  threats  beyond  the  calling 


off  of  union  labor  in  the  plant."  The  Court  further 
says: 

"We  are  unable  to  find  by  clear  and  satisfactory 
evidence  that  the  defendants  are  insolvent  or  any  other 
state  of  facts  showing  that  an  action  at  law  will  not 
furnish  a  complete  remedy." 

And  again  the  Court  says  : 

"There  is  another  feature  which  we  think  is  decisive 
of  the  present  case.  The  plaintiff  admits  that  he  is  a 
member  and  active  promoter  of  an  employers'  associa- 
tion in  this  city  and  the  necessary  inference  from  the 
evidence  is  that  such  association  is  formed  for  the 
purpose  of  strengthening  the  influence  and  power  of 
employers  in  labor  disputes. 

"If  such  an  employers'  organization  is  legal  then  it 
would  follow  that  employees  may,  where  no  violence 
or  intimidation  is  employed,  organize  within  the  same 
field. 

"So  long  as  the  plaintiff  confines  his  efforts  and 
influence  to  his  own  contracts  and  work  there  would 
be  force  in  his  claim  that  the  employees  should  not 
resort  to  a  secondary  boycott  but  the  plaintiff  having 
carried  the  struggle  to  a  wider  field  by  the  organiza- 
tion of  an  employers'  association  it  would  not  in  our 
judgment  be  unreasonable  that  the  employees  should 
be  allowed  a  broader  scope  of  organization  to  meet  the 
conditions  so  produced." 

There  is  no  evidence  that  the  employers'  association 
assisted  Mr.  Smith  in  his  case,  and  it  is  matter  for 
speculation  as  to  how  the  court  found  that  the  plain- 
tiff's membership  in  the  association  was  ground  for 
"the  necessary  inference",  that  the  association  was 
formed  to  strengthen  the  influence  and  power  of 
employers  in  labor  disputes,  but  even  if  it  were  so,  it 
is  diflicult  to  understand  how  that  can  justify  a  second- 
ary boycott.     Local  organizations  of  workmen  are 
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affiliated  into  national  unions  and  they  are  affiliated 
with  the  American  Federation  of  Labor  for  the  pur- 
pose of  strengthening  the  influence  and  power  of 
workmen  in  labor  disputes,  but  that  in  itself  has 
never  justified  taking  the  course  of  a  labor  dispute 
out  of  the  channel  of  original  controversy  between 
the  parties  to  the  dispute  and  pouring  it  all  over  the 
field  of  industry ;  and  even  if  the  employers  of  Colum- 
bus through  an  association  or  acting  individually  had 
given  Mr.  Smith  their  moral  or  financial  assistance  to 
make  a  fight  for  the  open  shop,  we  do  not  see  how 
that  can  justify  the  unions  in  threatening  the  business 
of  every  material  dealer  who  chooses  to  sell  to  Smith. 
In  this  case  the  court  has  lost  sight  of  the  distinction 
between  activities  on  the  part  of  the  workmen  in 
direct  support  of  workmen  who  have  an  industrial  dis- 
pute, and  activities  which  throw  the  power  of  labor 
into  the  currents  of  trade  and  commerce,  and  divert 
them  from  their  natural  courses  for  the  purpose  of 
increasing  their  own  grip  upon  industry. 
Concerning  the  possibility  of  escaping  this  decision, 


the  attorneys  for  the  plaintiff,  Doud,  Crawfis,   Brad- 
ford, and  Dones,  inform  us: 

"Under  the  Statutes  we  can  go  no  further  with  this 
case  unless  it  falls  within  one  of  the  few  classes  of 
cases  which  the  constitution  permits  the  Supreme 
Court  to  entertain  upon  error,  and  the  only  one  of 
these  classes  within  which  our  case  can  be  brought 
is  that  of  cases  which  are  'Of  public  or  great  general 
interest.'  The  question  as  to  whether  or  not  this  case 
would  come  within  this  class  will  have  to  be  deter- 
mined by  the  Supreme  Court,  itself,  and  that  body  is 
not  prone  to  extend  the  meaning  of  this  phrase.  There 
is  an  extreme  likelihood  therefore  that  the  Supreme 
Court  will  decline  to  permit  this  case  to  be  brought 
before  it.  In  that  event  we  can  go  no  further  and 
must  abide  by  the  decision  of  the  Court  of  Appeals. 
In  view  of  this  situation  we  have  seen  fit  to  file  a 
motion  for  a  rehearing  and  reargument  with  the  hope 
that  we  may  be  able  to  show  the  Court  what  we 
believe  are  some  of  the  fallacies  indicated  in  its  opin- 
ion." 


Injunction  Prevents  the  Unionization  of  New  York  Tailor  Shops  by  Force 


The  Merchant  Tailors*  Society,  etc.,  ct  aL  v.  Journey- 
men Tailors'  Union,  Local  390  et  al.  (Supreme 
Court  for  the  County  of  New  York.) 

The  Merchant  Tailors'  Society  of  the  City  of  New 
York  is  composed  of  some  seventy-five  persons,  firms 
and  corporations,  engaged  as  merchant  tailors.  They 
have  heretofore  at  all  times  run  an  open  shop.  Some 
time  in  September  the  Journeymen  Tailors'  Union  of 
America,  Local  390,  decided  to  unionize  their  shops 
and  called  upon  them  to  sign  contracts  providing  that 
all  of  their  workmen  should  be  members  of  the  Union. 
This  they  refused  to  agree  to  and  a  strike  occurred. 

Union  men  were  called  out  and  the  non-union  men 
were  forced  out  by  gangs  of  union  men  that  visited 
the  shops,  outnumbering  the  non-union  workmen, 
threatening  them  with  injury,  and  destroying  the  gar- 
ments which  they  found  in  the  hands  of  the  workmen 
or  about  the  shops.  In  one  instance  a  union  workman 
visited  the  home  of  a  non-union  man,  took  an  overcoat 
on  which  he  was  working,  and  threw  it  on  the  stove. 
In  the  prosecution  of  picketing  the  defendants  carried 
banners  bearing  false  information,  such  as  "Wetzel's 
tailors  on  strike  against  bedroom  and  kitchen  tailor- 
ing." The  allusion  in  this  banner  was  to  sweat  shop 
conditions  which  the  plaintiffs  stoutly  denied  and  they 
produced  an  affidavit  by  the  chief  of  the  homework 
division  of  the  State  Labor  Department  with  proof 
that  all  places  where  work  was  being  done  by  tailors 
outside  of  the  factories  and  at  their  own  request  had 


been  fully  inspected  and  approved  by  the  State  Labor 
authorities  and  the  City  Board  of  Health. 

An  application  for  an  injunction  brought  by  the 
plaintiffs  through  Max  D.  Steuer,  their  attorney, 
before  Mr.  Justice  Davis  of  the  Supreme  Court  was 
granted  on  January  2,  1920,  prohibiting  all  picketing 
and  any  further  solicitation  of  the  faithful  employees 
of  the  plaintiffs. 

The  Merchant  Tailors'  Society  of  the  City  of  New 
York  have  recently  published  a  half  page  advertise- 
ment in  the  New  York  papers  declaring  for  "The  Open 
Shop  and  Industrial  Freedom,"  in  which  they  make 
this  statement: 

"Through  a  prolonged  strike  of  almost  eighteen 
weeks  they  stood  as  a  unit  for  Industrial  Freedom. 
firmly  refusing  to  bow  to  the  dictates  of  professional 
radicals — ^the  trouble  makers  by  whom  the  strike  was 
called  and  conducted  during  that  period  with  the 
usual  methods  of  intimidation  and  destruction  of  prop- 
erty. This  strike  was  an  obvious  effort  to  force  the 
closed  shop  upon  the  trade,  gain  control  of  the  busi- 
ness and  impose  upon  it  all  the  well-known  restric- 
tions of  radical  unionism. 

"The  strike  was  unpopular  with  the  workmen  from 
the  start.  Fear  of  the  consequences  kept  many  of 
them  from  remaining  at  their  employment.  But  with 
the  Sweeping  and  Permanent  Injunction  lately 
granted  and  protection  now  assured,  they  are  return- 
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ing  daily  to  their  old  positions.  Conditions  are  now 
normal  and  settled. 

"As  in  the  past,  the  workers  will  be  paid  liberally 
and  in  accordance  with  present  living  conditions.  Due 
regard  for  proficiency  will  be  recognized,  and  ambi- 
tious men  will  be  given  every  opportunity  to  better 
themselves. 

"As  good  American  citizens  let  us  rally  round  the 
standards  of  Freedom  and  Social  Order.  Let  us  show 
a  united  front  against  those  forces  of  sedition  and  dis- 
loyalty which  aim  at  the  destruction  of  our  estab- 
lished Government  and  its  time-honored  institutions, 
the  mainstay  of  our  life  and  liberty. 


"We  endorse  the  action  of  the  government  in 
punishing  and  deporting  all  undesirables ;  Bolshevists, 
Soviets,  and  I.  W.  W.'s.  There  is  no  room  for  them 
in  Free  America.  We  demand  the  Open  Shop,  Law 
and  Order,  a  Square  Deal  for  All;  one  Language,  one 
Loyalty,  one  Flag/' 

This  proclamation  of  freedom  marks  a  moment  in 
the  current  of  events.  Its  publication  is  proof  that 
the  turgid  on-rush  of  labor  tyranny  has  been  stemmed. 
That  an  organization  of  employers  can  publish  their 
declaration  of  independence  and  make  appeal  to  public 
opinion  in  this  fashion  could  not  have  occurred  ten, 
five,  or  even  one  year  ago.  The  flow  of  industrial 
progress  will  move  now  upon  a  quieter  stream. 


The  National  Grange  and  the  Cummins  Bill 


S.  J.  Lowell,  Master  of  the  National  Grange,  in  a 
recent  interview  said: 

"The  National  Grange  is  made  up  of  farmers  of  33 
states,  and  these  farmers,  as  shown  by  the  action 
taken  by  their  representatives  at  the  annual  session 
of  the  National  Grange  at  Grand  Rapids,  and  by  the 
letters  to  the  Washington  Representative  since  that 
event,  have  never  upheld  government  ownership,  and 
have  even  less  inclination  now  than  ever  before  to 
support  it  or  government  operation  of  any  other  busi- 
ness which  may  be  handled  in  the  interest  of  any 
class. 

"The  farmers  are  the  originators  of  large  and 
important  freight  traffic,  and  the  receivers  of  a  vast 
amount  of  freight,  and  are  largely  interested  in  passen- 
ger traffic,  and  they  have  a  direct  interest  in  the  rail- 
road legislation  now  before  Congress  because  of  these 
facts.  They  do  not  want  railroad  transportation  inter- 
fered with  by  strikes,  or  walkouts,  because  of  these 
interests. 

"We  have  taken  a  referendum  of  the  33  state 
masters,  and  so  far  as  replies  have  been  received  they 
are  unanimously  in  favor  of  retaining  the  Anti-Strike 
provisions  of  the  Cummins  Railroad  Bill,  which  has 
passed  the  Senate.  Personally,  I  strongly  approve 
such  governmental  action  as  will  prevent  such  hap- 


penings as  we  have  witnessed  the  past  few  months  in 
the  coal  industry,  the  steel  industry  and  as  has  been 
threatened  in  the  railroad  business.  First,  there  should 
be  fair  tribunals  to  adjust  wage  and  labor  differences 
in  the  essential  industries  at  least,  and  then  there 
should  be  a  government  control  strong  enough  to  pre- 
vent any  single  class  seeking  by  force  or  cunning  to 
escape  the  judgment  of  a  fair  court  and  impose  its 
will  upon  the  whole  public  to  the  detriment  of  all 
except  the  few  organized  for  this  purpose. 

"The  Cummins  Bill  protects  every  individual  right 
to  choose  occupations  and  to  leave  a  job  whenever, 
wherever  and  for  whatever  reason  an  individual 
wishes  to  do  so.  That  is  an  American  citizen's  right. 
But  the  Cummins  Bill  protects  the  public's  right  to 
say  to  any  organization  of  individuals  created  or  per- 
mitted under  the  laws,  that  such  organizations  shall 
not  deliberately  create  conditions  so  one  class  has  a 
stranglehold  on  the  rest  of  the  public,  and  then  pro- 
ceeds to  use  that  stranglehold  under  the  guise  of  indi- 
vidual liberty. 

"The  Grange  and  the  farmers  have  no  more  sym- 
pathy for  the  use  of  such  tactics  by  capital  than  they 
have  for  their  use  by  labor.  We  demand  a  control 
of  the  packer  stranglehold  on  food  products  just  as 
strong  and  with  just  as  many  teeth  in  it,  as  we  do 
of  the  control  of  the  strike  stranglehold  on  railroads." 


Measures  in  Congress 


On  December  5th,  1919,  the  President  approved  an 
Act  of  Congress  amending  an  Act  entitled  "An  Act 
Relative  to  the  Metropolitan  Police  of  the  District  of 
Columbia."    Paragraph  nine  thereof  reads: 

"Par.  9.  No  member  of  the  Metropolitan  police  of 
the  District  of  Columbia  shall  be  or  become  a  mem* 


ber  of  any  organization,  or  of  an  organization  affiliated 
with  another  organization,  which  itself,  or  any  subor- 
dinate, component  or  affiliated  organization  of  which 
holds,  claims,  or  uses  the  strike  to  enforce  its  demands. 
Upon  sufficient  proof  to  the  Commissioners  of  the  Dis- 
trict of  Columbia  that  any  member  of  the  Metropolitan 


Digitized  by 


Googl( 


Page  46 


Law    and    Labor 


February,  1920 


police  of  the  District  of  Columbia  has  violated  the 
provisions  of  this  section,  it  shall  be  the  duty  of  the 
Commissioners  of  the  District  of  Columbia  to  imme- 
diately discharge  such  member  from  the  service. 

''Any  member  of  the  Metropolitan  police  who  enters 
into  a  conspiracy,  combination,  or  agreement  with  the 
purpose  of  substantially  interfering  with  or  obstruct- 
ing the  efiBcient  conduct  or  (q>eration  of  the  police  force 
in  the  District  of  Columbia  by  a  strike  or  other  dis- 
turbance shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  punished  by  a  fine  of  not  more  tiian 
$300  or  by  imprisonment  of  not  more  than  six  months, 
or  by  hoih. 

"No  officer  or  member  of  the  said  police  force,  under 
penalty  of  forfeiting  the  salary  or  pay  which  may  be 
due  him,  shall  withdraw  or  resign,  except  by  per- 
mission of  the  Commissioners  of  the  District  of  Colum- 
bia, unless  he  shall  have  given  the  major  and  superin- 
tendent one  month's  notice  in  writing  of  such  inten- 
tion.'' 

In  the  Senate 

Vocational  Rdiabilitation.  On  January  10th,  Mr. 
Kenyon,  of  Iowa,  reported  H.  R.  4438  which  provides 
for  the  promotion  of  vocational  rehabilitation  of  per- 
sons disabled  in  industry  by  appropriation  of  $1,000,000 
V  annually  from  the  Federal  Treasury  to  be  expended 
by  the  States  for  vocational  rehabilitation  under  the 
direction  and  approval  of  the  Federal  Board  for  voca- 
tional education.  The  bill  passed  the  House  on 
October  17th  and  is  reported  by  Mr.  Kenyon  with 
amendments. 

Government  Store.  On  January  16th  Mr.  Sherman, 
of  Illinois,  introduced  S  3734,  referred  to  the  Com- 
mittee on  the  District  of  Columbia,  which  provides  for 
the  creation  of  a  Government  store  in  the  District  of 
Columbia  to  buy  "the  staple  household  necessities  of 
life  *  *  *  and  to  sell  the  same  at  cost  to  all 
employees  of  the  Government,  members  of  their 
families,  or  dependents  thereof"  for  cash  only.  It  is 
made  an  offense  for  distributors,  jobbers  and  whole- 
salers to  refuse  to  sell  to  the  store  at  the  same  price 
at  which  they  sell  in  private  trade  and  $500,000  is 
appropriated  to  support  the  store. 

Industrial  Board  and  Industrial  Congress.  On 
January  22nd,  Mr.  Kenyon  of  Iowa  submitted  S.  Con. 
Res.  24,  referred  to  tlie  Committee  on  Education  and 
Labor,  which,  after  reciting  the  necessity  for  the 
determination  of  general  principles  for  the  settlement 
of  industrial  disputes  and  the  present  lack  of  any 
general  national  agency  to  assist  in  the  settlement  of 
such  disputes,  recommends  to  the  President  that  he  at 
once  constitute  a  labor  adjustment  board  similar  in 
composition  to  the  National  War  Labor  Board,  to  be 
designated  as  the  National  Labor  Board,  and  to  have 


power  to  adjudicate  disputes  upon  either  ex  parte 
complaints  or  joint  submissions  or  at  the  direction  of 
the  President  or  Congress.  This  Board  is  directed 
to  establish  joint  boards  in  the  leading  industries  by 
conference  and  agreement.  The  resolution  further 
calls  upon  the  President  to  call  a  National  Industrial 
Congress  "for  the  further  purpose  of  determining  a 
permanent  series  of  principles,  or  a  code  to  govern 
future  industrial  relations."  The  Congress  is  to  con- 
sist of  150  labor  delegates  appointed,  (a)  Ten  by  the 
President  of  A.  F.  of  L.  (b)  One  each  by  the  chief 
executives  of  the  national  unions  affiliated  with  the 
A.  F.  of  L.  (c)  One  by  the  chief  executives  of  the 
four  railway  brotherhoods,  (d)  One  representative 
to  be  designated  by  the  chief  executives  of  each  of  the 
legitimate  local  unions  not  affiliated  with  the  Ameri- 
can Federation  of  Labor,  recognized  by  employers. 
(Literally  interpretated  it  would  furnish  several  thou- 
sand delegates.  There  are  about  ISO  legitimate  local 
unions  not  affiliated  with  American  Federation  of 
Labor,  recognized  by  employers,  within  the  Amalga- 
mated Clothing  Workers  of  America  alone),  (e) 
The  balance  to  make  up  the  number  of  150  to  be 
selected  from  State  and  municipal  federations  of  labor 
and  the  National  Women's  Trade  Union  League, 
apportioned  as  may  seem  just  by  the  Industrial  Con- 
ference now  in  session,  including  ten  to  be  selected 
from  labor  not  affiliated  with  federations  of  labor. 
In  other  words  organized  labor  is  to  enjoy  fourteen 
votes  to  one  vote  by  un-organized  labor,  whereas,  by 
liberal  estimation,  one  workman  in  five  is  a  union 
man.  The  employers'  group  of  150  is  to  be  com- 
posed: (a)  Ten  designated  by  the  National  Indus^ 
trial  Conference  Board,  (b)  One  by  the  president  of 
each  of  the  manufacturers'  associations  which  are 
organized  on  a  national  basis,  (c)  One  each  from 
representative  investment  banking  houses,  (d)  Five 
designated  by  the  Investment  Bankers'  Association. 
\e)  Thirteen  by  the  United  States  Chamber  of  Com- 
merce, (f )  Twelve  by  the  committee  of  railway  execu- 
tives, (g)  The  remaining  delegates  to  be  selected 
from  other  organizations  of  employers  as  the  Presi- 
dent's Industrial  Conference  may  deem  just  and 
proper,  including  ten  to  be  selected  from  industries  not 
affiliated  with  any  national  association. 

The  President's  Industrial  Conference  now  in 
session  is  directed  to  act  as  a  committee  on  organiza- 
tion and  program  for  the  proposed  industrial  congress, 
and  its  members,  together  with  representatives  of 
farmers'  organizations  and  other  groups  designated 
by  it  not  to  exceed  a  total  of  50,  to  take  active  part 
in  the  congress  as  representatives  of  the  public.  The 
Congress  is  directed  to  make  recommendations  ''as  to 
legislation  or  other  permanent  action." 
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In  the  House 

Immigration.  On  January  6th,  Mr.  Hudspeth,  of 
Texas,  introduced  H.  J.  Res.  271,  referred  to  the  Com- 
mittee on  Immigration  and  Naturalization,  providing 
for  the  suspension,  for  the  period  of  one  year,  of  the 
rule  against  the  importation  of  contract  laborers  in  so 
far  as  it  relates  to  Me^cicans  imported  to  engage  in 
agricultural  labor,  and  providing  for  the  deportation 
of  such  laborers  at  the  end  of  the  year.  This  is  for 
the  relief  of  the  farm  labor  situation  in  Texas,  New 
Mexico  and  Arizona. 

Banking.  On  January  17th,  Mr.  Sinclair,  of  North 
Dakota,  introduced  H.  R.  11852  referred  to  the  Com- 
mittee on  Appropriations  authorizing  the  "Secretary 
of  the  Treasury  to  deposit  with  the  Bank  of  North 
Dakota  $10,000,000  on  certificates  of  deposit  bearing 
the  interest  at  4%  per  annum  to  be  loaned  by  the  said 
banky  through  its  local  correspondent  banks,  to  the 
farmers  in  the  drought-stricken  areas  of  North 
Dakota/'  (The  Bank  of  North  Dakota  is  owned  and 
operated  by  the  State  in  the  interest  of  the  Non- 
partisan League.  The  bill  will  not  relieve  farmers  in 
the  drought-stricken  areas  of  the  United  States,  but 
merely  the  supporters  of  the  Non-Partisan  League.) 


Due  Process  of  Law.  On  January  19th,  Mr.  Moores 
of  Indiana  introduced  H.  R.  11873,  referred  to  the  Com- 
mittee on  the  judiciary.  The  declared  purpose  of 
which  is  "to  assure  the  persons  within  the  jurisdiction 
of  their  State  the  equal  protection  of  the  law  and  to 
punish  the  crime  of  lynching."  The  bill  provides  that 
any  person  charged  with  a  crime  by  any  State  may 
petition  the  Federal  Court  to  remove  the  indictment 
from  the  State  Court  to  the  Federal  Court  and  con- 
duct the  trial  in  the  Federal  Court,  upon  the  grounds 
that  other  persons  of  his  race,  color  or  creed  have 
suffered  injury  at  the  hands  of  citizens  of  the  State 
and  have  been  persecuted  or  that  for  other  reasons  the 
accused  cannot  be  assured  of  a  fair  trial  at  the  hands 
of  the  State  authorities.  In  other  v\rords  this  bill 
would  subject  to  the  inquiry  of  the  Federal  Court,  the 
integrity  of  the  State  Government  and  especially  the 
State  judiciary  upon  the  petition  of  a  person  accused 
of  a  crime.  The  gentlemen  who  introduced  the  meas- 
ure appears  never  to  have  read  the  Constitution  of  the 
United  States. 

Criminal  Anarchy.  On  January  24th,  Mr.  Husted 
of  New  York,  introduced  H.  R.  12041,  referred  to  the 
Committee  on  the  judiciary  defining  criminal  anarchy 
and  providing  punishment  therefore. 


In  the  State  Legislatures 


Massachusetts 

Suits  against  Unions.  A  bill  (House  426)  referred 
to  the  Joint  Judiciary  Committee  has  been  introduced 
in  the  Massachusetts  Legislature  providing  for  suits 
by  and  against  voluntary  associations  in  the  following 
terms : 

"Section  1.  Any  voluntary  association  composed  of 
five  or  more  persons  may  sue  or  be  sued  in  the  common 
name  of  the  association  or  organization. 

^Section  2.  The  service  of  process  upon  the  presi* 
dent,  secretary,  treasurer,  manager  or  business  agent 
of  such  an  association  or  organization  shall  be  service 
upon  such  organisation  or  association.'' 

It  will  be  observed  that  there  is  a  slight  variation 
in  the  second  section  from  the  second  section  of  a 
similar  bill  proposed  by  the  League  for  Industrial 
Rights  and  published  first  in  the  June  issue  of  LAW 
AND  LABOR,  in  that  the  Massachusetts  bill  under- 
takes to  enumerate  the  persons  upon  whom  service  of 
process  may  be  had,  whereas  the  League's  bill  pro- 
poses service  of  process  upon  "any  officer"  and  is 
therefore  more  inclusive. 

Inci^poration  of  Unions.  A  bill  (House  508) 
referred  to  the  Joint  Judiciary  Committee,  provides 
for  the  compulsory  incorporation  of  ''all  associations, 
unions   or   other  organizations   for   the   purpose   of 


improving  the  condition  of  workmen,  working  women, 
laborers  and  mechanics  as  to  hours  of  labor,  con- 
struction of  factories  or  machinery,  wages,  compensa- 
tion or  otherwise/'  As  corporations,  they  are  com- 
pelled to  file  an  annual  report  on  their  financial  con- 
dition and  the  Commissioner  of  Corporations  must 
audit  their  accounts. 

Financial  Reports.  Another  bill  (House  515) 
referred  to  the  Committee  on  Labor  provides  that 
"every  labor  or  trade  organization  now  or  hereafter 
existing  within  the  commonwealth''  must  make 
annual  report  to  the  Commissioner  of  Corporations 
giving  its  principal  office,  names  and  addresses  of  its 
officers  and  statement  of  its  membership  and  financial 
condition. 

Employment  Adjustment  Board.  A  bill  (House 
469)  referred  to  the  Committee  on  State  Administra- 
tion, provides  for  the  creation  of  an  employment 
adjustment  board  with  power  to  hear  industrial  dis- 
putes submitted  to  it,  and  whose  awards  "shall  be 
enforcible  in  like  manner  as  decrees  in  equity  in  the 
superior  and  supreme  judicial  courts."  Appeal  may 
be  had  to  the  regularly  constituted  courts.  When  a 
case  has  come  before  the  board  it  is  unlawful  to 
strike. 
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Old  Age  Pensions.  A  system  of  old  age  pensions 
and  maternity  benefits  is  provided  for  in  a  bill  (House 
466)  referred  to  the  Committee  on  Social  Welfare. 

New  York 

Protection  Against  Food  Shortage.  A  bill  (A.  194) 
referred  to  the  Committee  on  Ways  and  Means,  has 
been  introduced  to  protect  the  people  against  a  food 
shortage  in  time  of  industrial  crisis  in  the  following 
terms : 

"Section  1.  The  governor,  in  time  of  industrial  dis- 
pute, crisis  or  emergency,  causing  or  likely  to  cause 
an  actual  or  probable  shortage  in  milk,  meat,  flour, 
bread  or  other  food  necessary  to  sustain  the  life  of  the 
inhabitants  of  the  state,  or  a  part  thereof  in  the  pro- 
duction, distribution  or  transportation  thereof,  may 
in  time  of  such  emergency  take  possession  and  assume 
control  of  any  system  or  systems  of  production,  dis- 
tribution or  transportation,  or  any  part  thereof,  or  all 
of  them,  and  utilize  the  same  as  far  as  may  be  neces- 
sary for  the  purpose  of  producing,  distributing  and 


transporting  said  foods  during  the  period  of  the  crisis 
or  emergency." 

Eight-Hour  Law.  A  bill  (A.  31)  referred  to  the 
Committee  on  Judiciary,  declares  that  "no  person  shall 
be  hired,  nor  permitted  to  work  for  wages,  under  any 
conditions  or  terms,  for  longer  hours  or  days  of  ser- 
vice than  is  consistent  with  his  health  and  physical 
well  being  and  ability  to  promote  the  general  welfare 
by  his  increasing  usefulness  as  a  healthy  and  intelli- 
gent citizen.  It  is  hereby  declared  that  the  working 
of  any  person  more  than  eight  hours  in  one  day,  in 
any  mill,  factory  or  manufacturing  establishment  is 
injurious  to  the  physical  health  and  well  being  of 
such  person,  and  tends  to  prevent  him  from  acquiring 
that  degree  of  intelligence  that  is  necessary  to  make 
him  a  useful  and  desirable  citizen  of  the  state.'* 

Minimum  Wage.  A  bill  (A.  30)  referred  to  the 
Committee  on  Judiciary,  provides  for  the  creation  of 
a  minimum  wage  commission  to  fix  minimum  wages 
for  women  and  minors. 


Americanization  Bill  Has  Passed  the  United  States  Senate 


The  Americanization  Bill,  introduced  by  Senator 
Kenyon,  which  provides  a  fund  of  $6,500,000  for  the 
education  of  illiterates  among  our  alien  and  citizen 
population,  has  passed  the  Senate  by  a  vote  of  36  to  4, 
The  bill  is  receiving  favorable  endorsement  from  the 
entire  country. 

If  the  measure  becomes  a  law,  excellent  results  may 
be  expected  in  rooting  out  ignorance  and  raising 
the  standard  of  citizenship.  Experience  has  shown 
that  aliens  and  illiterate  citizens  furnish  the  most 
fertile  ground  for  the  seed  sown  by  Bolshevists, 
I.  W.  W.'s,  and  other  radicals.  The  many  American- 
ization schools  established  throughout  the  country 
indicate  that  our  people  look  to  education  as  the  best 
means  to  combat  the  evil.  Teaching  these  people 
our  national  history,  explaining  to  them  the  principles 
of  representative  government,  and  showing  them  that 
this  is  the  land  of  individual  opportunity  will  not  only 
make  good  Americans  of  them,  but  provide  them  with 
a  mental  background  upon  which  the  ravings  and 
splutterings  of  the  radicals  will  make  little  impression. 

The  most  important  features  of  the  bill  follow: 

"Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled.  That  the  Secretary  of  the  Interior,  Arough 
the  Bureau  of  Education,  is  hereby  authorized  and 
directed  to  co-operate  with  the  several  States  in  the 
education  of  illiterates  or  other  persons  unable  to 
understand,  speak,  read,  or  write  the  English  lan- 
guage. 

"Sec.  2.  That  for  the  purpose  of  co-operating  with 


the  several  States  in  the  education  of  illiterates  or 
other  persons  unable  to  understand,  speak,  read,  or 
write  the  English  language  there  is  hereby  appro- 
priated, *  *  *  for  the  fiscal  year  ending  June  30, 
1921,  $6,500,000/' 

Section  No.  3  indicates  the  amounts  to  be  paid  for 
salaries  to  administrative  and  regional  officers,  spe- 
cialists, clerks,  stenographers,  and  for  quarters, 
amounting  in  all  to  $336,100. 

"Sec.  4.  That  the  balance  of  the  amount  apprc^ri- 
ated  by  section  2  remaining  after  making  the  deduc- 
tion authorized  by  section  3  shall  be  apportioned  by 
the  Secretary  of  the  Interior  among  and  allotted  to 
the  several  States  in  the  ratio  which  the  number  of 
resident  illiterates  and  other  persons  unable  to  under- 
stand, speak,  read,  or  write  the  English  language, 
sixteen  years  of  age  and  over,  bears  to  the  number 
of  resident  illiterates  and  other  persons  unable  to 
understand,  speak,  read,  or  write  the  English  lan- 
guage, sixteen  years  of  age  and  over,  within  con- 
tinental United  States,  exclusive  of  the  District  of 
Columbia  and  the  Territory  of  Alaska,  according  to 
the  last-published  United  States  census:  Provided, 
That  the  total  siun  allotted  to  any  State  shall  not  be 
less  than  $5,000  for  any  fiscal  year. 

''Sec.  5.  That  no  money  shall  be  paid  to  a  State 
until  it  shall  through  its  legislature— 

(a)  Accept  the  provisions  of  this  Act; 

(b)  Designate  an  appropriate  official  to  act  as  cus- 
todian of  such  money; 

(c)  Authorize  its  department  of  education  or  chief 
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school  ofiBcer  to  co-operate  with  the  United  States  in 
the  work  herein  authorised; 

(d)  Appropriate  or  make  available  for  the  purposes 
of  this  Act  an  amount  equal  to  that  allotted  to  the 
State  by  the  United  States; 

(e)  Require  all  resident  persons,  whether  citizens 
of  the  United  States  or  aliens,  sixteen  years  of  age 
or  over  and  under  twenty-one  years  oi  age,  who  are 
not  physically  or  mentally  disqualified  and  who  are 
illiterate  or  unable  to  understand,  speak,  read,  or  write 
the  English  language,  to  attend  classes  of  instruction 
for  not  less  than  two  hundred  hours  per  annum  until 
they  shall  have  completed  a  specified  course  prepared 
by  the  Department  of  Education  or  chief  school  officer 
of  the  State  and  approved  by  the  Secretary  of  the 
Interior:  Provided,  That  this  shall  not  apply  to  those 
who  are  in  this  country  temporarily  for  sojourn  or 
business; 

(f)  Provide,  as  far  as  possible  and  practicable,  for 
the  education  of  resident  persons,  whether  citisens  of 
the  United  States  or  aliens,  of  the  age  of  twenty-one 
years  or  more  and  less  than  fifty  years,  who  are 
illiterate  or  unable  to  speak,  read,  or  write  the  Eng- 
lish language;  Provided,  That  any  course  of  educa- 
tion or  instruction  under  this  subdivision  or  under 
subdivision  "e"  shall  especially  include  instruction  in 
American  history,  the  fundamentals  of  civil  govern- 
ment, and  the  principles  of  the  Constitutioa  of  the 
United  States:  Provided  further,  That  such  course 
of  education  or  instruction  shall  not  be  compulsory. 

(g)  Require  the  submission  annually  to  the  Secre- 
tary of  the  Interior  a  report  which  shall  show  the 
(1)  plan  for  administration  and  supervision,  (2) 
courses  of  study,  (3)  methods  and  kind  of  instruction, 
(4)  equipment,  (5)  qualifications  of  teachers,  super- 
visors, directors  of  education,  and  other  necessary 
administrative  officers  or  employees,  (6)  plans  for  the 
preparation  of  teachers,  supervisors  and  directors  of 
education,  and  (7)  receipts  and  expenditures  of  money 
for  the  preceding  fiscal  year:  Provided,  That  if  the 
governor  of  any  State,  the  legislature  of  vidiich  does 
not  convene  before  the  year  1921,  shall  accept  the 
provisions  of  this  Act  and  cause  such  co-operation  with 
the  Secretary  of  the  Interior  as  herein  provided,  such 
State  shall  be  entitled  to  the  benefits  of  this  Act,  and 
the  Secretary  of  the  Interior  may  cause  to  be  expended 
in  such  State,  until  the  legislature  of  such  State  con- 
venes and  has  been  in  session  sixty  days,  so  much  of 
the  siuns  allotted  to  that  State  for  the  fiscal  year  as 
he  may  determine  necessary  for  the  purpose  of  this 
Act:  And  provided  further,  That  any  appropriation 
or  donation  by  a  county,  municipality,  local  authority, 
school,  corporation,  partnership,  society,  or  individual 
available  for  the  purposes  of  this  Act  under  the  direc- 


tion of  the  State  board  of  education  or  chief  school 
officer  of  the  State  may  be  accepted  by  the  Secretary 
of  the  Interior  as  an  appropriation  by  the  State." 

Section  No.  Six  provides  that  none  of  the  money 
herein  appropriated  shall  be  used  for  the  education 
of  any  person  less  than  sixteen  years  of  age. 

''Sec.  7.  That  the  Secretary  of  the  Interior  shall  (a) 
withhold  the  unpaid  portion  of  an  allotment  to  any 
State  whenever  he  determines  that  any  portion  of  the 
sums  allotted  are  not  being  properly  appUed  for  the 
purposes  of  this  Act,  or  may  (b)  deduct  from  the  next 
succeeding  allotment  to  any  State  a  siun  equal  to  that 
portion  of  the  previous  allotment  paid  to  the  State  and 
which  he  determines  has  not  been  expended  for  the 
purposes  of  this  Act:  Provided,  That  no  such  deduc- 
tion shall  be  made  until  one  year  after  the  opening  of 
the  first  legislative  session  convened  in  such  State 
after  the  passage  of  this  Act. 

''Sec.  8.  That  any  portion  of  an  allotment  to  any 
State  which  remains  unpaid  at  the  end  of  a  fiscal 
year  shall  be  treated  as  an  unexpended  balance  of  the 
appropriation  of  that  year. 

"Sec.  9.  That  in  the  administration  of  this  Act  the 
laws  of  the  several  States  providing  for  the  separation 
of  the  races  in  the  schools  therein  shall  be  conformed 
to  and  observed. 

"Sec.  10.  That  the  Secretary  of  the  Interior  shall 
annually  ascertain  whether  the  several  States  are  using 
or  are  prepared  to  use  the  money  allotted  to  or  received 
by  them  under  this  Act,  and  shall  certify,  on  or  before 
the  10th  day  of  August  of  each  year,  to  the  Secretary 
of  the  Treasury  (a)  each  State  which  has  accepted  the 
provisions  of  this  Act  and  complied  therewith;  (b) 
the  amount  iK^ich  each  State  is  entitled  to  receive. 

"Sec,  11.  That  the  Secretary  of  the  Treasury  upon 
the  certification  of  the  Secretary  of  the  Interior,  made 
on  the  15th  day  of  August,  November,  February,  and 
May  of  each  year,  shall  pay  to  the  custodian  of  such 
sums  in  each  State  the  money  to  which  it  is  entitled 
under  the  provisions  of  this  Act  for  the  ensuing 
quarter.  The  money  so  received  by  the  State  shall 
be  paid  out  on  the  requisition  of  the  department  of 
education  or  chief  school  officer  for  services  already 
rendered  or  expenditures  already  incurred  and 
approved  by  such  department  or  officer. 

"Sec.  12.  That  the  Secretary  of  the  Interior  shall 
make  a  report  to  Congress  before  December  1  of  each 
year  of  all  operations,  expenditures,  and  allotments 
under  the  provisions  of  this  Act,  and  shall  include 
therein  the  reports  made  by  the  several  States  on  the 
administration  of  this  Act  and  the  expenditure  of 
money  allotted." 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 

Amid  the  rapidly  Mhifting  Mcenma  of  indu9trial  and  Boeial  Ufa  of  today,  ttni/ormity  of  ideau  ia 
neithar  to  ha  daabrad  nor  expected,  and  the  eauae  of  truth  will  be  heat  aerved  by  placing  before  men  of 
induatry  any  important  diacuaaion  of  induatrial  relatione,  it  ia  in  thia  apirit  that  our  aaaociation  in* 
tenda  to  publiah  information  under  thia  title,  without  advocacy  of  the  ideaa  therein  contained. 


Economic  Education  of  Employees  as  a  Prerequisite  to  the  Installation 

of  an  Industrial  Democracy  Plan 


An  account  of  the  experiences  of  the  American  Mul- 
tigraph  Company,  Cleveland,  Ohio,  which  employs 
about  800  people,  in  educating  its  employees  to  under- 
take a  part  in  management  appears  in  the  November, 
1919,  issue  of  "System".  The  following  is  a  summary 
of  the  article : 

The  shop  efficiency  courses  maintained  by  the  Com- 
pany revealed  the  fact  that  the  men  were  appallingly 
ignorant  of  the  most  elementary  principles  of  business. 
They  did  not  appear  to  have  a  clear  conception  of  what 
a  corporation  is,  of  what  the  phrase  "capital  stock" 
meant,  or  of  why  it  had  been  created.  They  did  not 
seeml  to  know  anything  about  the  manner  in  which 
profits  are  earned,  but  appeared  to  believe  that  the 
wages  they  received  came  from  an  inexhaustible 
source  called  "capital",  but  how  or  why  they  could  not 
tell.  Some  of  them  thought  that  the  president  owned 
the  Company  and  that  the  profits  on  the  various  jobs 
were  his  profits.  Others  thought  that  dividends  were 
something  out  of  which  labor  had  been  cheated. 

In  the  circumstances  the  Company's  officials  decided 
that  it  was  high  time  for  them  to  get  into  closer  touch 
with  the  men.  In  order  to  establish  more  harmonious 
relations,  it  was  decided  to  install  some  kind  of  machin- 
ery whereby  the  workers  could  participate  in  the  con- 
trol of  afifairs.  But  how  were  the  men  to  take  part  in 
management  with  a  view  to  bettering  relations  and 
bettering  business  if  they  had  no  idea  as  to  what  busi- 
ness is,  why  wages  are  paid,  etc.? 

It  was  plain  that  what  they  needed  was  instruction 
in  business  principles  and  the  costs  of  production  if 
they  were  to  take  an  intelligent  part  in  co-operating 
with  the  management.  The  Company  decided,  there- 
fore, to  start  a  class  in  political  economy.  Many  of 
the  men  really  wanted  to  know  the  reason  for  the 
existence  of  the  business  and  how  it  was  managed. 
There  were  others  that  did  not  appear  to  take  great 
interest  in  the  project,  and  as  the  Company  did  not 
want  to  force  the  study  upon  any  of  them,  the  class 
in  economics  was  begun  on  a  voluntary  basis. 

At  the  beginning  of  the  class  it  was  shown  that 
every  business  must  be  based  on  an  idea,  and  the 
original  idea  of  the  American  Multigraph  Company, 


as  represented  by  4ts  first  machine  was  explained. 
Then,  in  succession,  were  described  the  purchase  of 
raw  materials,  the  development  of  the  idea  into  a  com- 
mercial product  by  the  owner  with  his  own  capital,  the 
finding  of  a  customer,  and  the  sale  of  the  finished  prod- 
uct to  the  customer.  This  part  of  the  instruction  cov- 
ered the  founding  of  a  simple  manufacturing  business. 
All  the  men  understood  these  elementary  matters. 

The  business  increased  and  the  owner  needed  more 
money.  He  interested  an  outsider  who  became  a 
partner  by  contributing  funds,  but  who  took  no  part 
in  the  management.  Being  unable  to  handle  the  grow- 
ing business  alone  the  manager  employed  men  to  help 
him.  The  organization  had  now  reached  the  slightly 
more  complex  stage  of  a  partnership  involving  the 
questions  of  finance  and  labor.  At  this  point  it  was 
emphasized  that  the  primary  use  of  the  capital  fur- 
nished to  the  partnership  was  not  for  the  purpose  of 
paying  wages,  but  was  for  the  conduct  of  the  busi- 
ness. The  men  were  impressed  with  the  fact  that 
the  customer  is  the  only  source  of  income,  and  that 
if  the  amount  of  money  received  from  him  is  not  large 
enough  to  pay  the  wages  of  labor  and  the  cost  of 
material,  the  business  is  certain  to  fail.  It  was  further 
shown  that  if  the  amount  left  over  after  pa3ring  these 
two  items  is  not  large  enough  to  pay  the  manager  and 
provide  a  return  to  the  financial  partner,  they  will 
withdraw  their  capital  and  abandon  the  business.  The 
whole  tenor  of  the  description  of  the  partnership  phase 
of  the  business  was  to  enforce  the  economic  truth 
upon  the  men  that  the  basis  of  higher  wages  is  effi- 
ciency in  production. 

The  growing  business  required  more  money  than 
the  partners  could  obtain  from  any  one  man,  and 
they  deci4ed  to  form  a  corporation.  The  creation  of 
the  present  corporation,  which  enables  a  number  of 
people  to  function  as  one  person,  the  definition  of 
stockholders,  the  reasons  for  a  board  of  directors,  and 
other  questions  were  explained  in  detail.  It  was 
shown  how  the  interests  of  the  members  of  the  part- 
nership were  bought  up,  the  corporation  furnishing 
its  own  stock  in  lieu  of  money,  why  it  was  necessary 
at  times  to  issue  notes  and  bonds  in  addition  to  the 
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capital  stocky  why  the  corporation  was  liable  for  its 
issues  of  preferred  and  common  stock,  and  bow  it 
incurred  other  obligations  from  time  to  time.  Inten- 
sive instruction  concerning  these  financial  activities 
of  the  corporation  were  given  with  a  view  to  enabling 
the  workers  to  see  clearly  that  capital  provides  only 
the  facilities  for  manufacturing  and  marketing,  and 
that  wages  must  come  out  of  the  sales  to  the  customer, 
and  that  this  rule  applied  to  the  corporation  as  well 
as  to  the  partnership. 

The  next  step  was  to  give  the  men  instruction  in  the 
costs  of  production.  Overhead  charges  were  then 
taken  up  and  it  was  explained  that  an  overhead  charge 
is  added  to  the  cost  of  raw  material  the  moment  it  is 
purchased  by  the  Company.  As  the  material  goes 
through  the  various  processes  in  the  factory,  charges 
for  overhead  and  labor  are  being  constantly  added  to 
the  raw  material,  and  when  the  finished  product  is 
ready  for  the  market  the  original  cost  has  been  many 
times  multiplied.  It  was  shown  that  if,  on  account 
of  careless  inspection  or  imperfect  workmanship,  the 
valuable  finished  product  was  defective,  instead  of 
bringing  in  money  it  would  result  in  a  loss,  and  that 
if  enough  of  such  losses  occurred,  the  Company  would 
have  to  go  out  of  business.  On  the  other  hand,  it  was 
explained  that  efficient  production  would  enable  the 
Company  not  only  to  do  business  at  a  profit,  but  to 
pay  high  wages,  and  that  increases  in  wages  could 
be  made  without  limit  if  they  resulted  from  increased 
efficiency  in  production.  To  justify  this  statement,  it 
was  demonstrated  that  a  man  who  makes  only  five 
articles  a  day  and  earns  $5  a  day  is  more  expensive 
than  a  man  who  makes  twenty  articles  and  earns  $20 
a  day,  by  explaining  the  relation  of  overhead  charges 
to  the  respective  units  of  production  of  the  two  men. 

At  the  end  of  the  lectures  to  the  original  class  the 
men  realized  that  the  relation  between  production  and 
wages  is  that  of  cause  to  effect,  that  instead  of  wages 
being  paid  from  some  imaginary  source  called  ''capi- 
tal" they  are  paid  from  the  proceeds  of  production; 
and  that  the  success  of  the  business  as  well  as  wage 
increases,  depends  as  much  on  their  own  efforts  as  it 
does  on  the  efforts  of  the  management. 

With  this  preparation  of  its  employees  the  Company 
started  its  Industrial  Democracy.  The  officials  did 
not  look  for  perfection  at  the  beginning.  They  felt, 
however,  that  the  proper  foundation  had  been  laid  and 
expressed  absolute  confidence  in  the  ultimate  results. 
The  plan  has  been  in  operation  since  March,  1919, 
and  while  it  is  too  soon  to  judge  whether  it  will  be  a 
permanent  success,  it  has  thus  far  worked  success- 
fully and  satisfactorily.  An  outline  of  the  plan  fol- 
lows: 


Cabinet 

This  body  consists  of  the  Company's  Executives. 
Its  authority  is  derived  from  the  Board  of  Directors 
and  its  decisions  are  final  in  such  matters  as  may 
come  within  the  authority  vested  in  it  by  the  Direc- 
tors. 

Senate 

Organization  :  The  Senate  is  composed  of  the  Pro- 
duction Manager,  Chief  Engineer,  Superintendent, 
Advertising  Manager,  Sales  Director,  Treasurer, 
Chief  Inventor,  Chief  Inspector,  Manager  of  Industrial 
Relations,  Purchasing  Agent,  Auditor,  Vice-President 
and  Managers  of  such  other  departments  as  may  be 
designated  from  time  to  time. 

Officers:  The  Vice-President  of  the  Company  is 
Chairman  of  the  Senate,  without  vote,  except  in  case 
of  a  tie,  and  he  has  power  to  appoint  subordinate 
officers. 

Duties  and  Powers:  It  is  the  duty  of  the  Senate 
to  approve  or  disapprove  the  actions  of  the  Congress. 
If  approved,  the  measure  goes  to  the  Cabinet  or  the 
Board  of  Directors  for  final  action.  If  disapproved, 
the  Senate  returns  the  measure  to  the  Congress, 
together  with  written  recommendations  for  such 
changes  as  will  make  it  acceptable. 

The  Senate  has  power  to  initiate  legislation  so  long 
as  it  does  not  conflict  with  the  powers  of  the  Congress, 
but  both  bodies  must  concur  in  all  matters  before 
submitting  them  to  the  Cabinet. 

Approval:  Three-fourths  of  the  total  membership 
constitutes  a  quorum.  A  majority  vote  is  necessary 
to  pass  measures.  The  approval  of  the  Senate  means 
endorsement  only.  Matters  must  be  submitted  to  the 
President  and  his  Cabinet,  or  to  the  Board  of  Direc- 
tors, for  final  determination. 

Meetings:  Monthly  meetings  are  held  throughout 
the  year.    Special  meetings  are  called  when  necessary. 

Congress 

Organization:  This  body  is  composed  of  twenty- 
four  members,  twelve  elected  by  the  employees  and 
twelve  appointed  by  the  Company. 

Officers:  The  full  Congress  elects  its  Chairman 
from  among  its  membership,  who  serves  without  vote, 
except  in  case  of  a  tie.  The  Manager  of  Industrial 
Relations  is  Secretary  of  the  Congress, 

Powers  and  Duties:  The  Congress  has  exclusive 
power  to  originate  legislation  directly  affecting  the 
relations  between  the  Company,  its  Executives,  and 
the  Employees.  Matters  receiving  approval  are  passed 
to  the  Senate  for  further  action. 

The  Congress  makes  suggestions  pertaining  to  all 
phases  of  management  directly  affecting  the  employ- 
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ees.  For  this  purpose  the  Chairman  appoints  com- 
mittees on  Employment  and  Discharge,  Education  and 
Publications,  Health,  Sanitation,  and  Safety,  Wages 
and  Rates,  Economies  and  Suggestions,  Rules,  Pro- 
cedure and  Elections,  Shop  Training,  Sales  Co-opera- 
tion, Recreation,  Athletics  and  Entertainment,  and 
adds  other  committees  as  needed. 

Qualifications  of  Voters  and  Congressmen  :  Any 
male  or  female  who  has  been  sixty  days  in  the  service 
of  the  Company  has  the  right  to  vote. 

Candidates  for  Employees'  Congressmen  must  be 
citizens  of  the  United  States,  twenty-one  years  of  age, 
and  have  been  in  the  employ  of  the  Company  for  one 
year.  Both  males  and  females  may  serve  in  the  Con- 
gress, but  the  ratio  of  females  to  males  must  never 
exceed  one  to  four.  Members  of  the  Congress  may  be 
reelected  as  often  as  desired. 

Terms  of  Office:  At  the  first  election  lour  of  the 
Employees'  Congressmen  were  elected  for  three  years, 
four  for  two  years  and  four  for  one  year.  In  subse- 
quent elections  four  Employees'  Congressman  are 
elected  annually  for  terms  of  three  years. 

The  Company's  Congressmen  are  appointed  'for 
similar  terms. 

In  the  event  of  a  vacancy  in  the  ranks  of  the 
Employees'  Congressmen  the  remaining  Congressmen 
choose  his  successor.  Vacancies  are  not  filled  by 
election. 

Election  of  Employees'  Congressmen  :  The  twelve 
employees  receiving  the  highest  vote  are  considered 
elected.  The  President  of  the  Company  designates  its 
representatives.  Complete  election  returns  showing  the 
number  of  votes  polled  by  each  candidate  are  posted. 
The  three  employees  receiving  the  highest  number  of 
votes  act  as  a  committee  to  confer  with  the  President 
on  the  appointment  of  the  Company's  Congressmen. 

Election  Committee:  The  Committee  in  charge  of 
the  first  election  were  appointed  by  the  President  of 
the  Company,  but  since  then  the  election  committees 
have  been  appointed  by  the  Congress. 

Departmental  Representatives:  Each  depart- 
ment elects  by  popular  vote  a  Departmental  Repre- 
sentative. Any  voter  may  be  elected  to  the  office. 
This  representative  collects  material  for  the  use  of  the 
Congress  and  interprets  its  rulings  to  the  employees 
of  his  department.  He  serves  without  vote  in  the 
Congress,  and  appears  before  committees  for  the  pur- 
pose of  testif3ring  or  presenting  evidence  concern- 
ing his  department 

Recall  of  Congressmen  and  Representatives  :  A 
Congressman  may  be  recalled  if  twenty-five  per  cent 
of  the  employees  eligible  to  vote  petition  for  his  recall. 


The  petition  must  be  sustained  at  an  election  by  sixty 
per  cent  of  the  voters  in  order  to  recall  the  Congress- 
man. 

A  Departmental  Representative  may  be  recalled  in 
the  same  way  by  the  voters  in  his  department. 

Quorum:  Three-fourths  of  the  total  membership 
constitutes  a  quorum,  and  a  majority  vote  is  necessary 
to  pass  any  measure. 

Meeting  of  the  Congress:  Monthly  meetings  are 
held;  special  meetings  are  called  when  necessary. 

Committee  Meetings:  Committees  meet  as  fre- 
quently as  necessary  in  the  General  Assembly  Room 
of  the  Company,  or  other  place  designated  by  the 
Secretary.  A  majority  vote  carries  any  measure  in 
committee. 

Minutes  of  All  Meetings:  A  complete  record  of 
attendance,  roll  call  and  vote  is  kept 

General 

Supreme  Court  :  A  Supreme  Court,  for  the  purpose 
of  acting  as  a  final  Court  of  Appeals,  or  of  interpreting 
any  part  of  these  articles,  consists  of  three  members 
of  the  Congress ;  three  of  the  Senate ;  and  three  of  the 
President's  Cabinet.  The  nine  members  of  the 
Supreme  Court  elect  one  of  their  number  by  a  major- 
ity vote  to  preside  as  Chairman,  or  Chief  Justice,  but 
he  has  no  vote,  excepting  in  case  of  a  tie.  All  cases 
in  the  Supreme  Court  are  decided  by  a  majority  vote. 

Arbitration:  Failing  agreement  by  the  Congress 
and  the  Senate  on  any  measure,  the  Chairman  of  the 
Congress  and  the  Chairman  of  the  Senate  each 
appoints  three  members  to  act  in  joint  committee  for 
the  purpose  of  bringing  the  debated  measure  to  such 
form  as  will  be  acceptable  to  both  bodies.  The  special 
joint  committee  elects  its  Chairman  from  its  own 
membership,  who  serves  without  vote,  except  in  case 
of  a  tie.    A  majority  vote  carries  any  measure.  | 

Note:  It  has  not  been  necessary  to  refer  any  mat  ^r 
to  the  Arbitration  Board  during  the  past  year.  All 
matters  from  the  simplest  question  of  sanitation  to 
questions  involving  wage  increases,  hours  of  labor, 
and  discharge  have  been  handled  by  the  Senate  and 
the  Congress  in  a  manner  perfectly  satisfactory  to  the 
Company  and  the  workers.  The  Company  compares 
the  Arbitration  Board  to  a  fire  escape  in  a  theater — 
they  have  to  have  it,  but  hope  they  will  never  be 
required  to  use  it. 

Enforcing  A  Regulation:  Any  measure  approved 
by  the  Congress,  the  Senate,  and  either  the  Board  of 
Directors  or  the  President  and  his  Cabinet,  becomes  a 
Company  policy.  All  regulations  are  posted  on  bulle- 
tin boards,  and  the  Company's  monthly  periodical  also 
publishes  such  matters. 
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THE  young  men  who  have  been  vexing 
society  these  last  years  with  regener- 
ative methods,  seem  to  have  made  this 
mistake;  they  all  exaggerated  some  special 
means,  and  all  failed  to  see  that  the  Reform 
of  Reforms  must  be  accomplished  without 
means.  ***  Those  who  are  urging  with  most 
ardor  what  are  called  the  greatest  benefits 
to  mankind,  are  narrow,  self-pleasing,  con- 
ceited men,  and  affect  us  as  the  insane  do. 
They  bite  us  and  we  run  mad  also.  I  think 
the  work  of  the  reformers  as  innocent  as 
other  work  that  is  done  around  them ;  but 
when  I  have  seen  it  near  I  do  not  like  it 
better. 

•—Emerson. 
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Labor  Provisions  of  the  Raih-oad  Bill 


The  railroad  bill  passed  both  Houses  by  very- 
considerable  majorities  promptly  upon  the  report  of 
the  Conference  Committee  and  was  signed  by  the 
President  on  February  28th.  Sections  300  to  316 
inclusive  deal  with  "disputes  between  carriers  and 
their  employees  and  subordinate  officials."  Section 
300  defines  "carrier,"  "Adjustment  Board,"  "Labor 
Board,"  "commerce"  and  "subordinate  official."  The 
other  sections  of  the  bill,  except  section  314  providing 
for  the  appointment  of  a  secretary  and  clerical  staff 
and  the  necessary  office  equipment  for  the  Labor 
Board,  section  315,  appropriating  fifty  thousand  dol- 
lars for  the  expenses  of  the  Board,  and  section  316 
providing  that  the  powers  of  the  Board  of  Mediation 
and  Conciliation  created  by  the  Act  of  July  15,  1913, 
shall  not  extend  to  cover  matters  provided  for  in  this 
bill,  are  as  follows: 

"Sec.  301.  It  shall  be  the  duty  of  all  carriers  and 
their  officers,  employees,  and  agents  to  exert  every 
reasonable  effort  and  adopt  every  available  means  to 
avoid  any  interruption  to  the  operation  of  any  carrier 
growing  out  of  any  dispute  between  the  carrier  and 
the  employees  or  subordinate  officials  thereof.  All 
such  disputes  shall  be  considered  and,  if  possible, 
decided  in  conference  between  representatives  desig- 
nated and  authorized  so  to  confer  by  the  carriers,  or 
the  employees  or  subordinate  officials  thereof,  directly 
interested  in  the  dispute.  If  any  dispute  is  not  decided 
in  such  conference,  it  shall  be  referred  by  the  parties 
thereto  to  the  board  which  under  the  provisions  of 
this  title  is  authorized  to  hear  and  decide  such  dispute. 

"Sec.  302.  Railroad  Boards  of  Labor  Adjustment 
may  be  established  by  agreement  between  any  carrier, 
group  of  carriers,  or  the  carriers  as  a  whole,  and  any 
employees  or  subordinate  officials  of  carriers,  or  organ- 
ization or  group  of  organizations  thereof. 

"Sec.  303.  Each  such  Adjustment  Board  shall,  (1) 
upon  the  application  of  the  chief  executive  of  any 
carrier  or  organization  of  employees  or  subordinate 
officials  whose  members  are  directly  interested  in  the 
dispute,  (2)  upon  the  written  petition  signed  by  not 
less  than  100  unorganized  employees  or  subordinate 
officials  directly  interested  in  the  dispute,  (3)  upon  the 
Adjustment  Board's  own  motion,  or  (4)  upon  the 
request  of  the  Labor  Board  whenever  such  board  is 
of  the  opinion  that  the  dispute  is  likely  substantially 
to  interrupt  commerce,  receive  for  hearing,  and  as  soon 
as  practicable  and  with  due  diligence,  decide  any  dis- 
pute involving  only  grievances,  rules,  or  working  con- 
ditions, not  decided  as  provided  in  section  301,  between 
the  carrier  and  its  employees  or  subordinate  officials, 


who  are,  or  any  organization  thereof  which  is,  in  ac- 
cordance with  the  provisions  of  section  302,  repre- 
sented upon  any  such  Adjustment  Board. 

"Sec.  304.  There  is  hereby  established  a  board  to 
be  known  as  the  'Railroad  Labor  Board'  and  to  be 
composed  of  nine  members  as  follows  : 

(1)  Three  members  constituting  the  labor  group, 
representing  the  employees  and  subordinate  officials 
of  the  carriers,  to  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  from 
not  less  than  six  nominees  whose  nominations  shall 
be  made  and  offered  by  such  employees  in  such  man- 
ner as  the  Commission  shall  by  regulation  prescribe; 

(2)  Three  members,  constituting  the  management 
group,  representing  the  carriers,  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  from  not  less  than  six  nominees  whose 
nominations  shall  be  made  and  offered  by  the  carriers 
in  such  manner  as  the  Commission  shall  by  regulation 
prescribe;  and 

(3)  Three  members,  constituting  the  public  group, 
representing  the  public,  to  be  appointed  directly  by 
the  President,  by  and  with  the  advice  and  consent  of 
the  Senate. 

Any  vacancy  on  the  Labor  Board  shall  be  filled  in 
the  same  manner  as  the  original  appointment. 

"Sec.  305.  If  either  the  employees  or  the  carriers 
fail  to  make  nominations  and  offer  nominees  in  accord- 
ance with  the  regulations  of  the  Commission,  as  pro- 
vided in  paragraphs  (1)  and  (2)  of  section  304,  within 
thirty  days  after  the  passage  of  this  Act  in  case  of 
any  original  appointment  to  the  office  of  member  of 
the  Labor  Board,  or  in  case  of  a  vacancy  in  any  such 
office  within  fifteen  days  after  such  vacancy  occurs, 
the  President  shall  thereupon  directly  make  the 
appointment,  by  and  with  the  advice  and  consent  of 
the  Senate.  In  making  any  such  appointment  the 
President  shall,  as  far  as  he  deems  it  practicable, 
select  an  individual  associated  in  interest  with  the 
carriers  or  employees  thereof,  whichever  he  is  to 
represent. 

"Sec.  306.  (a)  Any  member  of  the  Labor  Board 
who  during  his  term  of  office  is  an  active  member  or 
in  the  employ  of  or  holds  any  office  in  any  organiza- 
tion of  employees  or  subordinate  officials,  or  any  car- 
rier, or  owns  any  stock  or  bond  thereof,  or  is  pecuni- 
arily interested  therein,  shall  at  once  become  ineligible 
for  further  membership  upon  the  Labor  Board;  but 
no  such  member  is  required  to  relinquish  honorary 
membership  in,  or  his  rights  in  any  insurance  or  pen- 
sion or  other  benefit  fund  maintained  by,  any  organ- 
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ization  of  employees  or  subordinate  officials  or  by  a 
carrier. 

(b)  Of  the  original  members  of  the  Labor  Board, 
one  from  each  group  shall  be  appointed  for  a  term  of 
three  years,  one  for  two  years,  and  one  for  one  year. 
Their  successors  shall  hold  office  for  terms  of  five 
years,  except  that  any  member  appointed  to  fill  a 
vacancy  shall  be  appointed  only  for  the  unexpired  term 
of  the  member  whom  he  succeeds.  Each  member 
shall  receive  from  the  United  States  an  annual  salary 
of  $10,000.  A  member  may  be  removed  by  the  Presi- 
dent for  neglect  of  duty  or  malfeasance  in  office,  but 
for  no  other  cause. 

"Sec.  307.  (a)  The  Labor  Board  shall  hear,  and  as 
soon  as  practicable  and  with  due  diligence  decide, 
any  dispute  involving  grievances,  rules,  or  working 
conditions,  in  respect  to  which  any  Adjustment  Board 
certifies  to  the  Labor  Board  that  in  its  opinion  the 
Adjustment  Board  has  failed  or  will  fail  to  reach  a 
decision  within  a  reasonable  time,  or  in  respect  to 
which  the  Labor  Board  determines  that  any  Adjust- 
ment Board  has  so  failed  or  is  not  using  due  diligence 
in  its  consideration  thereof.  In  case  the  appropriate 
Adjustment  Board  is  not  organized  under  the  pro- 
visions of  section  302,  the  Labor  Board,  (1)  upon  the 
application  of  the  chief  executive  of  any  carrier  or 
organization  of  employees  or  subordinate  officials 
whose  members  are  directly  interested  in  the  dispute, 
(2)  upon  a  written  petition  signed  by  not  less  than 
100  unorganized  employees  or  subordinate  officials 
directly  interested  in  the  dispute,  or  (3)  upon  the 
Labor  Board's  own  motion  if  it  is  of  the  opinion  that 
the  dispute  is  likely  substantially  to  interrupt  com- 
merce, shall  receive  for  hearing,  and  as  soon  as  prac- 
ticable and  with  due  diligence  decide,  any  dispute 
involving  grievances,  rules,  or  working  conditions 
which  is  not  decided  as  provided  in  section  301  and 
which  such  Adjustment  Board  would  be  required  to 
receive  for  hearing  and  decision  under  the  provisions 
of  section  303. 

(b)  The  Labor  Board,  (1)  upon  the  application  of 
the  chief  executive  of  any  carrier  or  organization  of 
employees  or  subordinate  officials  whose  members  are 
directly  interested  in  the  dispute,  (2)  upon  a  written 
petition  signed  by  not  less  than  100  unorganized 
employees  or  subordinate  officials  directly  interested 
in  the  dispute,  or  (3)  upon  the  Labor  Board's  own 
motion  if  it  is  of  the  opinion  that  the  dispute  is  likely 
substantially  to  interrupt  commerce,  shall  receive  for 
hearing,  and  as  soon  as  practicable  and  with  due  dili- 
gence decide,  all  disputes  with  respect  to  the  wages 
or  salaries  of  employees  or  subordinate  officials  of  car- 
riers, not  decided  as  provided  in  section  301.  The 
Labor  Board  may  upon  its  own  motion  within  ten 
days  after  the  decision,  in  accordance  with  the  pro- 


visions of  section  301,  of  any  dispute  with  respect  to 
wages  or  salaries  of  employees  or  subordinate  officials 
of  carriers,  suspend  the  operation  of  such  decision  if 
the  Labor  Board  is  of  the  opinion  that  the  decisioil 
involves  such  an  increase  in  wages  or  salaries  as  will 
be  likely  to  necessitate  a  substantial  readjustment  of 
the  rates  of  any  carrier.  The  Labor  Board  shall  hear 
any  decision  so  suspended  and  as  soon  as  practicable 
and  with  due  diligence  decide  to  affirm  or  modify 
such  suspended  decision. 

(c)  A  decision  by  the  Labor  Board  under  the  pro- 
visions of  paragraphs  (a)  or  (b)  of  this  section  shall 
require  the  concurrence  therein  of  at  least  5  of  the  9 
members  of  the  Labor  Board:  Provided,  That  in  case 
of  any  decision  under  paragraph  (b),  at  least  one  of 
the  representatives  of  the  public  shall  concur  in  such 
decision.  All  decisions  of  the  Labor  Board  shall  be 
entered  upon  the  records  of  the  board  and  copies 
thereof,  together  with  such  statement  of  facts  bearing 
thereon  as  the  board  may  deem  proper,  shall  be  imme- 
diately communicated  to  the  parties  to  the  dispute, 
the  President,  each  Adjustment  Board,  and  the  Com- 
mission, and  shall  be  given  further  publicity  in  such 
manner  as  the  Labor  Board  may  determine. 

(d)  All  the  decisions  of  the  Labor  Board  in  respect 
to  wages  or  salaries  and  of  the  Labor  Board  or  an 
Adjustment  Board  in  respect  to  working  conditions 
of  employees  or  subordinate  officials  of  carriers  shall 
establish  rates  of  wages  and  salaries  and  standards  of 
working  conditions  vidiich  in  the  opinion  of  the  board 
are  just  and  reasonable.  In  determining  the  justness 
and  reasonableness  of  such  wages  and  salaries  or 
working  conditions  the  board  shall,  so  far  as  applic- 
able, take  into  consideration  among  other  relevant  cir- 
cumstances : 

(1)  The  scales  of  wages  paid  for  similar  kinds  of 
work  in  other  industries; 

(2)  The  relation  between  wages  and  the  cost  of 
living; 

(3)  The  hazards  of  the  employment; 

(4)  The  training  and  skill  required; 

(5)  The  degree  of  responsibility; 

(6)  The  character  and  regularity  of  the  employ- 
ment; and 

(7)  Inequalities  of  increases  in  wages  or  of  treat- 
ment, the  result  of  previous  wage  c^-ders  or  adjust- 
ments. 

"Sec.  308.  The  Labor  Board— 

(1)  Shall  elect  a  chairman  by  majority  vote  of  its 
members ; 

(2)  Shall  maintain  central  offices  in  Chicago, 
Illinois,  but  the  Labor  Board  may,  whenever  it  deems 
it  necessary,  meet  at  such  other  place  a»  it  may 
determine ; 
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(3)  Shall  investigate  and  study  the  relations 
between  carriers  and  their  employees,  particularly 
questions  relating  to  wages,  hours  of  labor,  and  other 
conditions  of  employment  and  the  respective  privi- 
leges, rights,  and  duties  of  carriers  and  employees,  and 
shall  gather,  compile,  classify,  digest,  and  publish, 
from  time  to  time,  data  and  information  relating  to 
such  questions  to  the  end  that  the  Labor  Board  may 
be  properly  equipped  to  perform  its  duties  under  this 
title  and  that  the  members  of  the  Adjustment  Boards 
and  the  public  may  be  properly  informed; 

(4)  May  make  regulations  necessary  for  the  efficient 
execution  of  the  functions  vested  in  it  by  this  title; 
and 

(5)  Shall  at  least  annually  collect  and  publish  the 
decisions  and  regulations  of  the  Labor  Board  and  the 
Adjustment  Boards  and  all  court  and  administrative 
decisions  and  regulations  of  the  Commission  in  respect 
to  this  title,  together  with  a  cumulative  index-digest 
thereof. 

"Sec.  309.  Any  party  to  any  dispute  to  be  consid- 
ered by  an  Adjustment  Board  or  by  the  Labor  Board 
shall  be  entitled  to  a  hearing  either  in  person  or  by 
counsel 

"Sec.  310.  (a)  fror  the  efficient  administration  of 
the  functions  vested  in  the  Labor  Board  by  this  title, 
any  member  thereof  may  require,  by  subpoena  issued 
and  signed  by  himself,  the  attendance  of  any  witness 
and  the  production  of  any  book,  paper,  document,  or 
other  evidence  from  any  place  in  the  United  States 
at  any  designated  place  of  hearing,  and  the  taking  of 
a  deposition  before  any  designated  person  having 
power  to  administer  oaths.  In  the  case  of  a  "deposition 
the  testimony  shall  be  reduced  to  writing  by  the 
person  taking  the  deposition  or  under  his  direction, 
and  shall  then  be  subscribed  to  by  the  deponent.  Any 
member  of  the  Labor  Board  may  administer  oaths  and 
examine  any  witness.  Any  witness  summoned  before 
the  board  and  any  witness  whose  deposition  is  taken 
shall  be  paid  the  same  fees  and  mileage  as  are  paid 
witnesses  in  the  courts  of  the  United  States. 

(b)  In  case  of  failure  to  comply  with  any  subpoena 
or  in  case  of  the  contumacy  of  any  witness  appearing 
before  the  Labor  Board,  the  board  may  invoke  the 
aid  of  any  United  States  District  Court.  Such  court 
may  thereupon  order  the  witness  to  comply  with  the 
requirements  of  such  subpoena,  or  to  give  evidence 
touching  the  matter  in  question,  as  the  case  may  be. 
Any  failure  to  obey  such  order  may  be  punished  by 
such  court  as  a  contempt  thereof. 

(c)  No  person  shall  be  excused  from  so  attending 
and  testifying  or  deposing,  nor  from  so  producing  any 
book,  paper,  document,  or  other  evidence  on  the 
ground  that  the  testimony  or  evidence,  documentary 


or  otherwise,  required  of  him  may  tend  to  incriminate 
him  or  subject  him  to  a  penalty  or  forfeiture ;  but  no 
natural  person  shall  be  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any  trans- 
action, matter,  or  thing,  as  to  which  in  obedience  to 
a  subpoena  and  under  oath,  he  may  so  testify  or  pro- 
duce evidence,  documentary  or  otherwise.  But  no 
person  shall  be  exempt  from  prosecution  and  punish- 
ment for  perjury  committed  in  so  testifying. 

"Sec.  3U.  (a)  When  necessary  to  the  efficient 
administration  of  the  functions  vested  in  the  Labor 
Board  by  this  title,  any  member,  officer,  employee,  or 
agent  thereof,  duly  authorized  in  writing  by  the  board, 
shall  at  all  reasonable  times  for  the  purpose  of  exam- 
ination have  access  to  and  the  right  to  copy  any 
book,  account,  record,  paper,  or  correspondence  relat- 
ing to  any  matter  which  the  board  is  authorized  to 
consider  or  investigate.  Any  person  who  upon 
demand  refuses  any  duly  authorized  member,  officer, 
employee,  or  agent  of  the  Labor  Board  such  right  of 
access  or  copying,  or  hinders,  obstructs,  or  resists  him 
in  the  exercise  of  such  right,  shall  upon  conviction 
thereof  be  liable  to  a  penalty  of  $500  for  each  such 
offense.  Each  day  during  any  part  of  which  such 
offense  continues  shall  constitute  a  separate  offense. 
Such  penalty  shall  be  recoverable  in  a  civil  suit 
brought  in  the  name  of  the  United  States,  and  shall 
be  covered  into  the  Treasury  of  the  United  States  as 
miscellaneous  receipts. 

(b)  Every  officer  or  employee  of  the  United  States, 
whenever  requested  by  any  member  of  the  Labor 
Board  or  an  Adjustment  Board  duly  authorized  by 
the  board  for  the  purpose,  shall  supply  to  such  board 
any  data  or  information  pertaining  to  the  administra- 
tion of  the  functions  vested  in  it  by  this  title,  which 
may  be  contained  in  the  records  of  his  office. 

(c)  The  President  is  authorized  to  transfer  to  the 
Labor  Board  any  books,  papers,  or  documents  per- 
taining to  the  administration  of  the  functions  vested 
in  the  board  by  this  title,  which  are  in  the  possession 
of  any  agency,  or  railway  board  of  adjustment  in  con- 
nection therewith,  established  for  executing  the  powers 
granted  the  President  under  the  Federal  Control  Act 
and  which  are  no  longer  necessary  to  the  administra- 
tion of  the  affairs  of  such  agency. 

"Sec.  312.  Prior  to  September  1,  1920,  each  carrier 
shall  pay  to  each  employee  or  subordinate  official 
thereof  wages  or  salary  at  a  rate  not  less  than  that 
fixed  by  the  decision  of  any  agency,  or  railway  board 
of  adjustment  in  connection  therewith,  established 
for  executing  the  powers  granted  the  President  under 
the  Federal  Control  Act,  in  effect  in  respect  to  such 
employee  or  subordinate  official  immediately  preced- 
ing 12.01  A.  M.,  March  1,  1920.    Any  carrier  acting 
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in  violation  of  any  provision  of  this  section  shall 
upon  conviction  thereof  be  liable  to  a  penalty  of  $100 
for  each  such  offense.  Each  such  action  with  respect 
to  any  such  employee  or  subordinate  official  and  each 
day  or  portion  thereof  during  which  the  offense  con- 
tinues shall  constitute  a  separate  offense.  Such 
penalty  shall  be  recoverable  in  a  civil  suit  brought  in 
the  name  of  the  United  States,  and  shall  be  covered 
into  the  Treasury  of  the  United  States  as  miscellan- 
eous receipts. 

"Sec.  313.  The  Labor  Board,  in  case  it  has  reason  to 
believe  that  any  decision  of  the  Labor  Board  or  of 


an  Adjustment  Board  is  violated  by  any  carrier,  or 
employee  or  subordinate  official,  or  organization 
thereof,  may  upon  its  own  motion  after  due  notice 
and  hearing  to  all  persons  directly  interested  in  such 
violation,  determine  whether  in  its  opinion  such  vio- 
lation has  occurred  and  make  public  its  decision  in 
such  manner  as  it  may  determine." 

If  the  fairness  of  these  provisions  is  but  properly 
impressed  upon  the  public  attention,  there  need  be 
little  doubt  as  to  the  force  of  the  decisions  rendered 
by  the  Labor  Board. 


Labor  Announces  That  It  Will  Enter  Politics 


No  declaration  of  weakness  has  recently  emanated 
from  the  inner  temples  of  labor  so  frank  and  so  com- 
plete as  the  declaration  coming  from  the  Executive 
Committee  of  the  American  Federation  of  Labor  on 
February  8th,  that  organized  labor  must  enter  the 
field  of  politics  upon  a  non-partisan  basis  to  defeat 
its  enemies  and  to  reward  its  friends.  The  statement 
issued  by  the  Committee  says,  in  part: 

"The  Congress  of  the  United  States  has  failed  to 
do  its  duty.  It  has  failed  to  meet  the  emergency.  It 
has  given  encouragement  and  support  to  autocrats 
and  reactionary  policies.  Its  dominating  thought  has 
been  the  repression  of  labor. 

"Every  effort  to  secure  remedial  and  constructive 
legislation  has  been  strangled.  Every  appeal  for 
redress  has  met  with  subtle  and  open  hostility.  The^ 
halls  of  Congress  have  been  used  by  labor's  enemies 
to  foster  and  spread  a  vicious  propaganda  against  the 
efforts  of  the  toilers  to  exercise  their  normal  and  law- 
ful activities  for  the  protection  and  promotion  of  their 
interests  and  welfare.  Labor  has  appealed  for  relief 
in  vain. 

"The  hour  has  arrived  when  those  who  believe  in 
the  maintenance  of  democratic  institutions  must 
marshal  their  forces  in  defense  of  their  rights  and 
ideals.    *    *    * 

"Scorned  by  Congress,  ridiculed  and  misrepresented 
by  many  members  of  both  houses,  the  American  labor 
movement  finds  it  necessary  to  vigorously  apply  its 

long  and  well-established  non-partisan  political  policy. 

♦    «    « 

"It  is  the  duty  of  trade  unionists,  their  friends  and 
sympathizers,  and  all  lovers  of  freedom,  justice  and 
democratic  ideals  and  institutions  to  unite  in  defeat- 
ing those  seeking  public  office  who  a#e  indifferent  or 
hostile  to  the  people's  interests  and  the  rights  of 
labor. 

"Wherever  candidates  for  reelection  have  been 
friendly  to  labor's  interests  they  should  be  loyally 


supported.  Wherever  candidates  are  hostile  or  indif- 
ferent to  labor's  interests,  they  should  be  defeated, 
and  the  nomination  and  election  of  true  and  tried 
trade  unionists  or  of  assured  friends  should  be 
secured. 

"Complying  with  the  instructions  of  the  last  con- 
vention and  the  labor  and  farmer  conference  of  Decem- 
ber 13,  1919,  the  American  Federation  of  Labor 
announces  its  determination  to  apply  every  legitimate 
means  and  all  of  the  power  at  its  command  to  accom- 
plish the  defeat  of  labor's  enemies  who  aspire  for 
public  office,  whether  they  be  candidates  for  President, 
for  Congress,  for  state  Legislatures  or  any  other  office. 

"The  American  Federation  of  Labor  calls  upon 
all  affiliated  and  recognized  national,  international 
and  brotherhood  organizations,  state  federations  of 
labor,  central  labor  bodies,  local  unions  and  labor's 
friends  and  sympathizers  to  unite  and  give  loyal  sup- 
port to  the  non-partisan  political  campaign  now  set 
in  motion. 

"This  political  campaign  must  begin  in  the  prim- 
aries. The  record  of  every  aspirant  for  public  office 
must  be  thoroughly  analyzed,  stated  in  unmistakable 
language  and  given  the  widest  possible  publicity. 
Labor's  enemies  and  friends  must  be  definitely  known. 
To  this  end  the  American  Federation  of  Labor  has 
created  the  national  non-partisan  political  campaign 
committee,  and  it  now  calls  upon  all  affiliated  and 
recognized  labor  organizations  to  create  district  and 
local  committees  and  to  co-operate  with  the  national 
committee  and  co-ordinate  their  efforts." 

Labor  undertook  a  similar  campaign  in  1906  and 
made  a  signal  failure  of  it. 

A  declaration  that  any  special  and  particular  inter- 
est will  devote  its  attention  to  the  defeat  of  candidates 
for  public  office  who  have  not  subscribed  to  its  pro- 
gram, and  the  election  of  those  who  have  or  promise 
to  do  so,  is  a  confession  that  its  program  cannot  be 
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presented  to  the  entire  people  of  the  United  States 
and  hope  to  receive  favorable  recognition  upon  its 
merits.  Such  a  course  of  political  intimidation  is  an 
open  avowal  that  the  purposes  of  labor  are  intended 
to  give  special  protection  to  it  and  a  special  benefit 
to  its  members  which  is  denied  to  the  rest  of  the 
people.  An  editorial  comment  by  Matthew  Woll,  a 
vice-president  of  the  American  Federation  of  Labor 
and  one  of  the  members  of  its  Executive  Committee, 
appearing  in  the  American  Photo-Engraver,  for  Feb- 
ruary, discussing  this  purpose  of  labor  to  enter  poli- 
tics, concludes  with  the  following  paragraph,  in  which 
we  have  substituted  the  word  "Capital"  for  "Labor" 
and  "Capitalist"  for  "Worker"  and  "Wage  Earner" 
wherever  they  appear. 

"Organized  capiul  is  more  powerful  than  ever  in 
history.  It  must  not  lose  this  opportunity  to  make  its 
power  felt.  It  must  appeal  to  every  capitalist,  every 
friend  of  capital,  every  liberal-minded  citizen,  to  join 
the  forces  of  capital  in  defeating  for  office  all  who  are 
and  have  been  unfriendly  to  the  best  interests  of  our 
nation,  the  liberties  of  our  people  and  the  rights  of 
capital.    It  must  urge  all  capital  and  all  freedom-lov- 


ing citizens  to  encourage  and  support  the  candidacy  of 
those  who  by  voice,  act  and  deed  have  demonstrated 
their  Americanism  and  sense  of  fair  play  by  sup- 
porting such  measures  as  will  safeguard  our  liberties, 
protect  the  rights  of  capitalist,  promote  the  general 
welfare  of  the  people  and  deny  to  the  growing  special 
interests  the  unfair  and  unwarranted  advantages  and 
privileges  they  have  secured  unduly  at  the  hand  of 
pliant  congresses,  legislatures  and  public  officials." 

Yet  is  there  any  profound  meaning  or  hallowed 
sentiment  in  the  world  "labor"  which  gives  to  this 
program  a  less  offensive  meaning  than  it  has  as  it 
stands  there  with  the  word  "capital"  where  Mr.  WoU 
wrote  "labor"? 

This  political  program  of  labor  is  not  an  attempt  to 
hurry  the  four  thousand  legislators  in  the  United 
States  into  ill-considered  action.  It  is  an  attempt  to 
beat  the  entire  American  electorate,  which  in  the  elec- 
tion of  1920  may,  if  suffrage  passes,  cast  thirty-five 
million  votes,  into  a  state  of  submission  before  the 
demands  of  the  leaders  of  five  million  workers.  It 
cannot  be  done. 


Picketing  Enjoined  by  New  York  Court  During  a  General  Strike 

in  the  MiUinery  Trade 


Gerber  et  al.  v.  United  Cloth,  Hat  &  Cap  Makers  of 
North  America  (Supreme  Court,  New  York 
County,  N.  Y.) 
The  plaintiffs  are  trimmers  of  women's  hats.  They 
are  members  of  the  National  Association  of  Ladies' 
Hatters.  The  Association  has  over  one  hundred  and 
ten  members,  all  engaged  in  the  business  of  manufac- 
turing and  selling  ladies'  trimmed  hats  in  the  City  of 
New  York,  and  the  plaintiffs  brought  this  action  in 
their  own  interest  and  on  behalf  of  all  the  members  of 
the  Association.  They  alleged  that  over  ninety  per 
cent  of  the  members  of  the  Association,  prior  to  the 
strike  conducted  by  the  defendants,  maintained  open 
shops.  The  defendant  union,  with  some  eight  locals 
in  New  York  City,  is  a  hatters'  union  to  which  both 
men  and  women  in  any  branch  of  the  hatting  industry 
are  eligible.  It  is  the  same  union  whose  activities 
were  enjoined  by  the  Federal  Court  in  St.  Louis,  in 
August,  and  the  conduct  of  whose  officers  in  restraint 
of  interstate  ^rade  was  brought  to  the  attention  of  the 
grand  jury  by  the  Federal  Court,  and  reported  in  the 
October  issue  of  LAW  .AND  LABOR.  The  affairs 
of  this  union  are  dominated  by  immigrants  and  its 
position  on  economic  questions  is  radical.  About  the 
1st  of  September  it  called  a  strike  in  all  of  the  shops 
of  the  members  of  the  National  Association  of  Ladies' 


Hatters  without  i  making  any  previous  demand  upoft 
the  Association  or  its  members.  This  affected  over 
five  thousand  workers  and  tied  up  an  invested  capital 
of  coercion  exercised  against  loyal  employees  and  in 
facturers  of  millinery  are  all  within  a  few  blocks  of 
one  another  on  Broadway  or  in  the  Thirties,  just  east 
or  west  of  Fifth  Avenue,  with  very  few  exceptions, 
and  are  in  modem  buildings  properly  equipped.  The 
wages  paid  are  good  and  the  hours  not  long,  and  the 
only  apparent  purpose  of  the  strike  was  to  compel  the 
unionization  of  the  trade. 

The  plaintiffs  alleged  that  the  strike  was  accom- 
panied by  disorder,  threats,  assaults,  and  every  manner 
of  coercion  exercised  against  loyal  employees  and  in 
support  of  their  assertion  upon  their  application  for 
an  injunction  pending  the  trial,  brought  by  their  attor- 
ney, Milton  Dammann,  they  produced  twenty  affi- 
davits reciting  incidents  of  disorders,  coercion  and 
assault.  The  affidavit  of  one  of  the  plaintiffs  shows 
that  on  August  25th  without  making  any  demand,  his 
workers  were  called  out  on  strike.  Half  of  them 
responded  and  they  were  successful  in  getting  the 
other  half  to  discontinue  work.  It  was  the  height  of 
the  plaintiffs'  season  and  in  his  distress  he  signed  an 
agreement  with  the  union  and  his  employees  returned 
to  work.    On  October  1st,  in  violation  of  the  contract 
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which  they  compelled  him  to  sign  in  August,  his  shop 
was  again  struck  and  all  his  employees  forced  to 
leave,  although  many  of  them  evidenced  desire  to  con- 
tinue to  work.  His  shipping  clerk  was  assaulted  by 
three  men  near  his  home,  miles  away  from  the  shop, 
and  beaten  almost  to  unconsciousness.  -Another 
plaintiff  showed  by  his  affidavit  that  when  the  deliv- 
cryman  for  a  firm  of  makers  of  hat  frames  tried  to 
deliver  some  frames  to  him,  he  was  attacked  by  six 
women,  members  of  the  union.  They  forced  him  to 
go  to  the  headquarters  of  the  union  where  they  took 
the  package  of  hat  frames  away  from  him  and 
destroyed  them. 

So  far  as  the  affidavits  reveal  the  disposition  of  a 
great  many  of  the  workers  in  the  hat  trade,  the  fol- 
lowing excerpt  from  one  of  the  affidavits  clearly 
describes  the  situation.  This  affidavit  was  made  by  a 
girl  seventeen  years  of  age. 

"Towards  the  latter  part  of  August,  1919,  while  I 
was  coming  to  work,  one  morning,  I  saw  about  30  or 
40  men  and  women  walking  in  front  of  my  employer's 
place  of  business,  627  Broadway,  New  York  City.  As 
I  started  to  enter  the  building,  they  stopped  me  and 
said  they  were  members  of  the  Millinery  Workers' 
Union  and  that  a  strike  had  been  called  against  Mr. 
Lasdon's  place  of  business  and  that  I  could  not  go  to 
work.  I  did  not  know  what  to  do  and  as  a  lot  of  other 
girls  who  were  employed  at  the  same  place  were  com- 
ing to  work  at  the  same  time,  we  all  waited  around, 
and  after  standing  there  nearly  all  morning,  a  number 
of  other  girls  and  myself  went  home  because  we  were 
told  by  the  men  and  women  who  said  they  were  mem- 
bers of  the  union,  that  we  could  not  go  to  work, 
and  not  knowing  any  better,  we  did  not  do  so.  We 
were  told  that  if  we  went  to  work,  we  were  'scabs' 
and  Mr.  Lasdon  was  operating  a  'scab'  shop.  We 
were  told  to  go  to  the  headquarters  of  the  union,,  64 
East  4tb  Street,  which  we  did,  learning  that  the  union 
they  referred  to  was  Millinery  Local  No.  42,  being 
one  of  the  Locals  of  the  United  Cloth  &  Cap  Makers 
of  North  America.  Max  Zaretsky  is  the  President  of 
the  National  Union,  and  I  am  informed  and  believe 
that  the  officers  of  the  Local  Union  are  Nathan 
Spector  who  is  the  General  Organizer,  Minnie  Gold- 
man, Secretary,  and  one  Weinberg  whose  first  name  I 
do  not  know,  nor  do  I  know  what  office  he  holds. 

''Several  days  after  the  first  strike  was  called  against 
Mr.  Lasdon's  factory,  I  was  told  I  could  return  to 
work  if  I  became  a  member  of  the  union.  In  the 
meantime,  I  went  down  to  Union  Headquarters  on 
East  4th  Street  every  day  to  learn  what  was  going 
on.  Having  been  told  that  Mr.  Lasdon  had  settled 
with  the  union  and  that  I  could  work  there  if  I  became 


a  member  of  the  union,  I  did  so,  paying  an  initiation 
fee  of  $1  and  20  cents  each  week. 

"In  August,  1919,  when  the  strike  was  first  called, 
I  was  seventeen  and  one-half  years  old,  my  birthday 
being  in  January.  I  then  received  $19  per  week  and 
at  the  time  of  making  this  affidavit,  I  am  receiving 
$24  a  week.  I  returned  to  work  for  Mr.  Lasdon  with 
practically  all  of  the  other  girls  who  were  working 
there  when  the  strike  in  August  was  first  called,  as 
all  of  the  other  girls  became  members  of  the  union. 
We  were  there  until  about  October  first,  when  with- 
out notice  of  any  kind,  we  were  told  by  the  union 
officials  (including  the  three  persons  mentioned  in 
this  affidavit  by  me),  that  a  strike  had  been  declared 
against  Mr.  Lasdon's  factory.  Nobody  ever  asked  me 
if  I  wanted  to  strike,  and  although  I  attended  a  meet- 
ing <»f  the  union,  it  was  my  impression  that  very  few 
memoers  of  the  union  wanted  a  strike,  but  the  union 
leaders  said  that  a  strike  had  to  be  called  and  that 
everybody  had  to  go  out, — ^that  this  was  a  general 
strike  against  all  persons  engaged  in  blocking,  press- 
ing and  trimming  hats,  and  that  the  time  had  come 
to  thoroughly  organize  the  trade.  With  the  rest  of 
the  girls  who  worked  for  my  employer,  I  went  out  on 
strike,  and  following  the  instructions  of  the  union 
leaders  including  those  heretofore  named,  I  started 
picketing  about  Mr.  Lasdon's  place  of  business.  I 
was  told  by  Mr.  Schiff  who  is  the  Hall  Chairman 
(although  I  do  not  know  what  that  means  except  that 
I  know  he  is  an  officer  of  the  union),  that  when  picket- 
ing, I  should  stop  any  girl  from  going  to  work  for 
Mr.  Lasdon.  I  continued  picketing  for  about  a  week 
when  I  got  tired  and  went  home  and  stayed  there 
until  November  8,  1919,  when  I  made  up  my  mind  I 
had  to  go  to  work,  because  I  was  not  receiving  any 
money  from  the  union  and  I  needed  money  to  support 
myself  and  my  mother  who  is  dependent  upon  my 
earnings  for  her  support  I  then  at  the  solicitation  of 
Mr.  Lasdon  returned  to  work  with  about  fifteen  other 
girls. 

"On  November  7,  1919,  the  day  following  my  going 
to  work,  three  girls  who  are  members  of  the  union, 
namely  Sylvia  Streich,  Lena  Brodsky  and  another 
girl,  who  are  members  of  the  Millinery  Workers' 
Union,  called  at  my  house  and  saw  my  mother,  and 
told  her  that  if  I  did  not  stay  away  from  work,  they 
would  'beat'  me  and  send  me  to  the  hospital  and 
cripple  me,  so  that  I  could  not  go  to  work  again.  My 
mother  told  me  this  when  I  returned  home  that  night. 
She  was  very  nervous  and  did  not  want  me  to  go  to 
work  for  fear  that  I  might  be  injured. 

"On  November  7,  and  November  8,  1919,  three 
other  girls  who  I  assume  are  members  of  the  union 
and  whose  names  I  do  not  know,  called  at  my  house 


Digitized  by 


Googl( 


Page  60 


Law    and    Labor 


March,  1920 


and  spoke  to  my  sister  Mamie  Wiener.  These  girls 
told  my  sister  that  if  I  did  not  stay  away  from  work, 
I  would  be  badly  beaten  up  and  injured,  so  that  I 
would  never  be  able  to  work  in  another  factory.  My 
mother  tried  to  induce  me  to  stay  away  from  work, 
but  I  continued  to  work,  because  it  is  absolutely  neces- 
sary that  I  earn  a  livelihood,  because  neither  I  nor  my 
mother  have  any  other  means  of  support  than  the  one 
furnished  to  us  by  my  brother,  sister  and  myself, 
none  of  whom  earn  very  large  wages. 

"I  am  going  to  work  although  I  am  fearful  that  they 
will  cause  me  bodily  injury,  but  I  am  compelled  to 
do  so  in  order  to  make  a  living. 

"Mrs.  Lasdon,  the  wife  of  my  employer,  calls  for  me 
every  morning  and  takes  me  to  my  place  of  business 
and  takes  me  home  every  evening,  or  in  the  event  that 
she  cannot  call,  Mr.  Lasdon  furnishes  a  private  paid 
guard  to  take  me  home,  and  if  I  did  not  secure  this 
kind  of  protection,  I  would  not  return  to  work,  even 
though  I  had  to  starve." 

During  the  strike  there  were  over  one  hundred  and 
sixty  convictions  in  the  Magistrates'  Court  for  dis- 
orderly conduct  and  assault.  All  of  these  cases  were 
defended  by  the  attorneys  for  the  union  and  the  fines 
imposed  paid  by  the  union. 

The  union  had  a  contract  with  the  Hat  Frame 
Manufacturers'  Association  under  which  the  shops  of 
its  members  were  unionized.  The  fifth  article  of  their 
contract  provided  for  the  adjusting  of  disputes  with- 
out any  strike,  lockout  or  other  disturbance  through 
a  committee  of  adjustment  consisting  of  two  members 
of  the  association,  two  members  of  the  union  and  a 
chairman  agreed  upon  by  the  four.  However,  in  the 
middle  of  September  the  union  demanded  of  the  mem- 
bers of  the  Hat  Frame  Manufacturers'  Association 
that  they  sell  no  hats  to  the  milliners  against  whom 
the  union  was  conducting  a  strike.  The  officers  of  the 
Hat  Frame  Association  demanded  that  the  union  put 
its  demand  in  writing.  This  the  spokesman  for  the 
union  refused  to  do.  The  spokesman  for  the  manu- 
facturers framed  the  demand  in  the  following  words 
and  read  it  to  the  spokesman  of  the  union: 

"The  Hat  Frame  Workers'  Union  No.  50,  U.  C.  H. 
&  C.  M.  U.  of  N.  A.,  demand  of  the  Hat  Frame 
Manf'rs  Ass'n,  that  they  shall  not  manufacture 
frames  nor  ship  any  frames  to  any  ladies  hat  manu- 
facturer without  the  sanction  of  the  above  union. 

"In  the  event  that  the  Hat  Frame  Mfr's  Ass'n 
agreed  to  the  above  demand  they  are  to  permit  a 
representative  of  the  union  to  supervise  the  making 
and  shipping  of  all  frames  made  by  the  frame  manu- 
facturer. This  representative  is  to  be  paid  by  the 
union. 

"The  object  of  the  above  demand  by  the  union  is 


for  the  purpose  of  enabling  them  to  carry  into  eflEcct 
their  demand  that  no  frames  shall  be  made  by  their 
members  for  firms  who  are  directly  or  indirectly  on 
strike  with  the  union." 

The  manufacturers  refused  to  accede  to  the  demand 
and  a  strike  ensued  against  them. 

In  opposition  to  the  granting  of  the  injunction,  the 
defendants  claimed  that  the  strike  was  precipitated 
by  the  lockout  of  six  hundred  workers.  They  denied 
that  they  had  sanctioned  any  of  the  disorder  and 
alleged  that  they  had  given  explicit  directions  against 
it  and  had  instituted  meetings,  entertainments  and 
what  not  in  an  effort  to  keep  the  strikers  off  the 
streets.  They  claimed  acts  of  assault  on  the  part  of 
the  private  guards  employed  by  the  employers.  They 
claimed  that,  as  hat  frames  were  a  necessary  part  of 
the  equipment  of  the  milliners,  if  they  could  control 
the  supply  of  hat  frames,  they  had  the  right  to  do  so 
in  furtherance  of  the  success  of  their  stirke.  The 
national  union  also  claimed  to  have  nothing  to  do  with 
the  activities  of  the  local  unions  engaged  in  the  strike. 

A  temporary  injunction  was  granted  on  November 
21st  with  an  order  to  show  cause,  which  was  argued 
on  December  2d.  The  court  rendered  an  opinion 
nearly  two  months  later,  part  of  which  is  as  follows : 

'^The  defendants  make  denial  of  the  plaintiSs' 
charges  and  alleged  that  about  twenty-five  of  the 
members  of  plaintiffs'  association  had  entered  into 
agreements  with  the  defendant  unions  for  the  employ- 
ment of  union  members,  for  the  observance  of  various 
conditions,  whidi  were  superior  to  those  previously 
prevailing,  and  that  a  large  number  of  the  members 
of  the  plaintiff  association,  at  about  the  same  time 
discharged  members  of  the  defendant  unions,  aggre- 
gating about  600  in  nimiber.  The  defendants  also 
assert  that  many  of  the  members  of  the  plaintiffs'  asso- 
ciation resorted  to  improper  means  to  deprive  mem- 
bers of  the  defendant  unions  from  securing  employ- 
ment The  defendants  also  alleged  that  their  strike 
is  peaceable  and  they  deny  that  they  have  resorted  to 
any  violence  or  intimidation  or  to  any  violations  of 
the  law.  It  would  be  impossible  upon  affidavits  fairly 
to  pass  upon  the  merits  of  the  differences  underlying 
the  causes  of  the  strike  existing  between  the  plaintiff 
associations  and  the  defendant  unions.  They  could 
only  be  satisfactorily  threshed  out  upon  a  triaL  Not- 
withstanding the  denial  of  the  defendants  and  their 
affirmative  averments  that  some  of  the  members  of 
the  plaintiffs'  association  improperly  prevented  mem- 
bers of  the  defendant  unions  from  securing  employ- 
ment, there  are  no  facts  in  the  affidavits  to  support 
these  claims.  Under  these  circumstances  it  may  be 
fairly  assumed  in  the  absence  of  proof  of  any  previous 
demands  made  on  the  plaintiffs,  or  of  any  improper 
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practices  on  their  part,  that  the  real  purpose  of  the 
strike  is  to  compel  the  plaintiffs  to  unionize  their 
shops.  But  there  is  one  serious  matter  as  to  which 
we  cannot  be  left  in  doubt  after  a  reading  of  the  affi- 
davits pro  and  con,  and  that  is  that  about  two  hun- 
dred members  of  the  defendant  unions  have  been  con- 
victed for  the  commission  of  acts  and  threats  of 
violence  and  intimidation  and  disorderly  conduct,  and 
that  those  convicted,  as  well  as  those  discharged  upon 
complaints  of  lawless  conduct,  were  defended  by  two 
firms  of  attorneys.  In  addition  to  the  long  Ust  of 
police  court  convictions,  it  appears  from  the  motion 
papers  that  there  were  other  instances  of  intimida- 
tions, assaults  and  attempted  assaults  vuhich  are  not 
denied  in  the  answering  affidavits,  besides  six  other 
instances  of  assaults  which  are  denied.  It  also  appears 
that  officers  of  the  defendant  unions  are  in  personal 
charge  of  the  picketing  operations  conducted  in  front 
of  the  places  of  business  of  the  members  of  the  plain- 
tiffs' association,  and  there  can  be  no  reasonable  doubt 
that  they  are  familiar  with  the  illegal  methods 
employed  by  many  of  the  members  of  the  defendant 
unions  and  that  they  directly  or  indirectly  sanction 
such  conduct  The  conclusion  is  thus  inevitable  that 
the  defendants  have  encouraged  the  continuance  of  a 
course  of  lawlessness  on  the  part  of  their  members  in 
order  thereby  to  coerce  the  plaintiffs  and  their 
employees  in  submitting  to  their  demands.  The  affi- 
davits submitted  by  defendants  contain  counter- 
charges of  acts  of  violence^  six  in  number,  alleged  to 
have  been  committed  by  guards  and  strike-breakers 
employed  by  the  plaintiffs.  In  none  of  these  affidavits 
is  there  any  mention  of  the  names  or  personal  descrip- 
tion of  the  persons  who  are  alleged  to  have  com- 
mitted the  assaults,  nor  is  there  any  evidence  which 
would  tend  to  show  in  the  slightest  degree  that  the 
plaintiffs  were  in  any  way  responsible  for  their  con- 
duct, nor  is  there  any  claim  that  charges  were  brought 
against  such  persons  in  the  Magistrates'  Court 
Another  class  of  acts  by  the  defendants  which  exceed 
the  bounds  of  permissable  conduct  concern  their  rela- 
tions with  the  Hat  Frame  Manufacturers'  Association, 
previously  referred  to,  from  the  members  of  which 


the  plaintiffs  have  been  in  the  habit  of  obtaining  sup- 
plies. The  defendants  have  demanded  of  that  asso- 
ciation the  privilege  of  placing  a  representative  in  each 
of  the  shops  of  its  members  to  examine  the  delivery 
tickets  to  ascertain  whether  or  not  it  was  complsring 
with  the  demands  of  the  defendants  that  all  members 
of  the  Hat  Frame  Manufacturers  Association  should 
refuse  to  sell  or  deliver  any  hat  frames  to  the  members 
of  the  plaintiffs'  association  or  to  any  manufacturer  of 
ladies'  hats  against  whom  the  defendant  unions  had 
called  a  strike.  Such  demands  on  the  part  of  the 
defendant  unions  are  an  unreasonable  violation  of  the 
right  of  the  members  of  the  Hat  Frame  Manufac- 
turers' Association  to  conduct  their  own  business. 
(See  Grassi  Contracting  Company  vs.  Bennett,  174 
App.  Div.  244)  and  the  secondary  boycott  declared 
against  that  body  upon  its  refusal  to  accede  to  these 
demands  of  the  defendants  is  clearly  illegal  (Auburn 
Dra3ring  Co.  vs.  Wardell,  178  App.  Div.  270,  aff'd  227 
N.  Y.  1)." 

The  order  signed  by  the  court  restrains  the  defend- 
ants from  the  use  of  violence,  intimidation  and  abuse 
and  among  other  things: 

''From  interfering  with  the  employees  of  the  plain- 
tiffs and  other  members  of  the  association,  or  any  of 
them,  through  pickets  or  patrols  of  men  and  women 
or  either,  placed  at  or  near  the  premises  or  places  of 
business  of  the  plaintiffs  and  other  members  of  the 
association. 

''From  engaging,  hiring,  employing  or  paying  any 
person  or  persons  to  molest,  beat,  assault,  follow  or 
interfere  in  any  manner,  with  any  person  or  persons 
ready  and  willing  to  or  actually  employed  by  the 
plaintiffs  and  other  members  of  the  association. 

"From  interfering  with,  hindering,  preventing,  stop- 
ping, interrupting,  directly  or  indirectly  in  any  man- 
ner whatsoever,  any  manufacturer  of  hat  frames  from 
canying  out  any  contract  made  with  plaintiffs  or  any 
members  of  the  association  for  the  sale  and  delivery 
of  ladies'  hat  frames." 

The  Honorable  Meyer  London,  attorney  for  the 
defendants  has  informed  us  of  his  intention  to  appeal 
from  this  order. 


Picketing  in  the  Absence  of  a  Strike  Is  Unlawful 


Stu3rvesant  L.  &  B.  Corporation  v.  Reiner  (Supreme 
Court,  New  York  County,  N.  Y.) 
The  plaintiff  corporation  runs  a  restaurant  on  East 
23d  Street,  in  the  City  of  New  York  and  employs 
from  twenty  to  thirty  persons  as  waiters  and  cooks. 
Since  it  opened  its  business  in  the  summer  of  1919, 
it  has  run  an  open  shop,  paying  no  regard  to  whether 


its  employees  were  members  of  a  trade  union  or  not. 
The  defendant  is  the  treasurer  of  Waiters'  Union 
Local  No.  1.  About  the  25th  of  October  members  of 
the  union  began  picketing  in  front  of  the  entrance  to 
plaintiff's  restaurant  The  plaintiff  alleges  that  this 
picketing  was  accompanied  by  the  usual  incidents  of 
interference,  annoyance  and  disorder  and  that  pickets 
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not  only  entered  the  restaurant  to  interrupt  the  wait- 
ers in  the  performance  of  their  duties,  but  interfered 
with  customers  entering  the  restaurant  and  succeeded 
in  driving  away  a  good  deal  of  business.  Several 
arrests  were  made  on  charges  of  disorderly  conduct 
and  the  magistrate  who  heard  the  cases  decided  that 
there  was  no  evidence  of  the  existence  of  a  trade 
dispute  between  the  plaintiff  corporation  and  its 
employees  and  that,  therefore,  the  picketing  was 
illegal  and  he  advised  the  members  of  the  union  that 
their  picketing  constituted  disorderly  conduct  and  that 
it  must  stop.  Nevertheless,  it  continued.  The  plain- 
tiff alleges  that  from  four  to  twenty  pickets  blocked 
the  sidewalk  in  front  of  its  restaurant  from  11  A.  M. 
to  3  P.  M.  every  day.  All  of  plaintiff's  employees 
joined  in  an  affidavit  stating  that  they  were  not  mem- 
bers of  a  labor  union  and  did  not  desire  to  become 
members  and  that  they  were  well  satisfied  with  the 
terms  and  conditions  of  their  employment,  which  was 
well  known  to  the  defendant  and  to  the  union  pickets. 
On  the  motion  for  a  temporary  injunction  pending  the 
trial  of  the  case  upon  its  merits  brought  by  the  plain- 
tiflf's  attorney,  Harry  Newburger,  the  defendants  filed 
affidavits  by  two  former  employees  of  the  plaintiff 
in  which  they  allege  that  they  were  discharged  because 
of  their  membership  in  the  union.  The  defendants 
maintained  that  these  discharges  created  a  trade  dis- 
pute upon  which  to  establish  a  right  to  picket.  These 
discharges  occurred,  however,  after  the  defendant  had 
made  his  threat  to  call  a  strike  against  the  plaintiflf 
and  the  court  found  in  them  no  basis  for  the  right  to 
picket. 

In  discussing  the  principle  involved  in  this  case,  the 
court  said : 

**The  conduct  of  the  defendants,  however,  is  not 
only  coercive  upon  the  plaintiff,  but  also  upon  its 
employees.  It  is  tantamount  to  saying  to  these 
employees,  imless  you  join  the  union  you  will  be 
deprived  of  your  positions  and  prevented  from  secur- 
ing work  elsewhere.  It  is  a  direct  interference  with 
the  exercise  of  their  right  of  freedom  of  action  in  a 
matter  in  which  they  alone  should  decide.  The  right 
to  join  a  union  implies  the  right  not  to  join  one.  To 
quote  from  Curran  v.  Galen  (152  N.  Y.  33,  at  p.  37)  : 
•Public  policy  and  the  interests  of  society  favor  the 
utmost  freedom  in  the  citizen  to  pursue  his  lawful 
trade  or  calling,  and  if  the  purpose  of  an  organization 
or  combination  of  workingmen  be  to  hamper  or  to 
restrict  that  freedom,  and  through  contracts  or 
arrangements  with  employers  to  coerce  other  work- 


ingmen to  become  members  of  the  organization  and 
to  come  under  its  rules  and  conditions,  under  penalty 
of  the  loss  of  their  positions  and  of  deprivation  of 
employment,  then  that  purpose  seems  clearly  unlaw- 
ful and  militates  against  the  spirit  of  our  government 
and  the  nature  of  our  institutions.  The  effectuation  of 
such  a  purpose  would  conflict  with  that  principle  of 
public  poUcy  which  prohibits  monopolies  and  exclusive 
privileges.  It  would  tend  to  deprive  the  public  of  the 
services  of  men  in  useful  employments  and  capacities. 
*  ♦  *  Every  citizen  is  deeply  interested  in  the 
strict  maintenance  of  the  constitutional  right  freely  to 
pursue  a  lawful  avocation  under  conditions  equal  as 
to  all,  and  to  enjoy  the  fruits  of  his  labor,  without  the 
imposition  of  any  conditions  not  required  for  the  gen- 
eral welfare  of  the  community.  The  candid  mind 
should  shrink  from  the  results  of  the  operation  of  the 
principle  contended  for  here,  for  there  would  certainly 
be  a  compulsion  or  a  fettering  of  the  individual  glar- 
ingly at  variance  with  that  freedom  in  the  pursuit  of 
happiness  which  is  believed  to  be  guaranteed  to  all  by 
the  provisions  of  the  fundamental  law  of  the  state. 
The  sympathies  or  the  fellow-felling  which  as  a  social 
principle  underlies  the  association  of  workingmen  for 
their  common  benefit  are  not  consistent  with  a  pur- 
pose to  oppress  the  individual  viho  prefers  by  single 
effort  to  gain  his  livelihood.'  *  *  «  These  princi- 
ples are  fundamental  to  omc  theory  of  government 
and  are  broad  and  universal.  Monopolies  are  abhor- 
rent to  American  ideas  of  government.  The  law 
condenms  all  ipombinations,  whether  in  respect  of 
labor  or  of  so-called  capital  which  seek  to  tend  to 
become  monopolies  and  thus  oppressive  to  the  people 
(Folsom  v.  Lewis,  208  Mass.  336).  A  departure  from 
these  principles  means  a  recognition  of  class  prefer- 
ence under  the  law.  The  facts  established  in  this 
action  come  peculiarly  within  the  condemnation  of 
law.  The  defendants  had  no  grievance  against  plain- 
tiff other  than  that  it  and  its  employees  were  not  in 
accord  with  their  views  about  unionizing  the  plain- 
tiff's business.  It  is  no  answer  to  say  that  picketing 
has  been  held  to  be  lawful,  if  peaceably  conducted. 
But  picketing,  even  though  ostensibly  peaceable,  may 
not  be  employed  when  its  purpose  is  in  effect  a 
malicious  and  wanton  interference  with  another's 
business  or  vocation  (Nat  Protective  Ass'n  v.  Cum- 
mings,  315  N.  Y.  321;  Bossert  v.  Dhuy,  221  N.  Y.  342, 
355).  As  a  matter  of  fact,  there  is  no  strike  here  at 
alL  The  picketing  is  therefore  a  malicious  act  and 
unlawful.'' 
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A  Man  May  Sell  in  His  Own  Shop  After  Union  Hours 


Hellman,  et  aL  v.  The  Retail  Furniture  Salesmen's 
Association  (Superior  Court  of  Cincinnati,  Ohio). 

About  fifty-five  of  the  four  or  five  hundred  retail 
furniture  salesmen  in  the  City  of  Cincinnati  are  organ- 
ized in  the  Retail  Furniture  Salesmen's  Association. 
This  association  demanded  of  the  furniture  dealers 
that  they  close  their  stores  at  6  P.  M.  on  Saturday 
evenings.  The  dealers  agreed  to  this  "provided  all 
other  retail  stores  in  the  city  of  Cincinnati  closed." 
Louis  Hellman  &  Company,  the  plaintiffs  in  this  case, 
refused  to  sign  such  an  Agreement  because  they 
employed  no  salesmen  after  6  P.  M.  on  Saturday  eve- 
nings, but  conducted  the  business  themselves  with 
members  of  their  families.  Thereafter  the  Salesmen's 
Association  stationed  a  picket  in  front  of  the  Hellman 
store  with  a  banner  carrying  the  printed  words,  "Louis 
Hellman  &  Company  unfair  to  Retail  Furniture  Sales- 
men's Association." 

The  plaintiff  brought  an  action  for  an  injunction  to 


restrain  the  exhibition  of  this  banner  and  gave  some 
proof  of  the  loss  of  business  due  to  its  display.  The 
Court  prepared  an  extended  opinion  on  the  law  of 
boycotts  and  held  that  the  attempt  to  boycott  the 
plaintiff  by  the  execution  of  the  banner  in  front  of 
his  shop  was  coercive  in  its  nature,  destructive  of 
plaintiff's  business  and  a  justifiable  and  proper  subject 
for  equitable  relief.  The  Court  also  found  the  com- 
bination against  the  plaintiff,  to  be  in  restraint  of  trade 
and  upon  these  grounds  enjoined  the  exhibition  of 
the  banner. 

The  interesting  and  distinctive  feature  of  this  case 
is  that  the  plaintiff  employed  no  member  of  the  defend- 
ant organization  and  there  was  no  trade  dispute 
between  employer  and  employee.  It  was  an  attempt 
of  a  group  of  persons  to  compel  another  by  threatened 
injury  to  conduct  his  business  so  that  they  would  be 
advantaged  in  their  own  affairs,  with  which  the  per- 
sons injured  had  absolutely  no  relation  and  no  interest. 


a 


Peaceful"  Picketing  Again  Denounced  by  the  Illinois  Court 


The  Boston  Store  of  Chicago  v.  Retail  Clerks'  Inter- 
national Protection  Association  Local  226  et  aL 

(  -  111.  App.  -  ). 

The  Boston  Store  of  Chicago  is  one  of  the  largest 
department  stores  in  that  city.  Ijt  employs  over 
4,000  persons  and  is  divided  into  eighty-eight  depart- 
ments. It  has  always  operated  as  an  open  shop.  In 
the  summer  of  1918  an  attempt  was  made  to  organize 
the  store's  salesclerks,  but  apparently  without  much 
success.  In  March,  1919,  the  store  dismissed  a  wait- 
ress employed  in  its  restaurant  and  two  men  employed 
as  bakers.  In  April,  "a  committee"  called  upon  the 
superintendent  and  manager  of  the  store  and 
demanded  the  reinstatement  of  these  persons.  The 
demand  was  refused.  In  May,  the  store  dismissed  a 
floorwalker  and  two  salesmen.  Early  in  June,  "a 
committee"  claiming  to  be  the  Grievance  Committee 
of  the  Chicago  Federation  of  Labor  called  upon  the 
superintendent  and  manager  and  demanded  the  rein- 
statement of  these  persons,  but  the  demand  was 
refused.  Thereupon  the  committee  told  the  manager 
of  the  store  that  "the  cards  were  on  the  table  and  you 
will  regret  your  failure  to  reinstate  these  men."  John 
F.  Fitzpatrick,  President  of  the  Chicago  Federation 
of  Labor,  who  sprang  to  a  hasty  and  uncertain  fame 
as  chairman  of  the  committee  in  charge  of  the  steel 
strike,  Edward  Nockels,  Secretary  of  the  Federation 


and  J.  M.  Guthrie,  declaring  themselves  the  Grievance 
Committee  of  the  Federation,  called  upon  the  super- 
intendent and  manager  and  again  demanded  the  rein- 
statement of  the  discharged  clerks.  This  is  the  same 
Nockels  who  is  reported  to  have  said,  when  a  resolu- 
tion offering  sympathy,  moral  and  financial  support 
for  "Brother"  Dold  while  serving  sentence  for  con- 
tempt of  Court,  was  before  the  Chicago  Federation  of 
Labor,  "This  is  what  he  is  paid  for,  to  go  to  jail  and 
take  his  medicine.  That  is  all  a  guy  in  the  labor 
movement  is  being  paid  for  and  it  won't  hurt  him." 

The  Committee  told  the  manager  that  if  he  would 
not  reinstate  the  discharged  employees,  he  must  post 
in  the  restaurant  in  the  store  a  notice  to  employees 
that  the  store  did  not  discriminate  against  and  would 
not  oppose  union  labor.  The  superintendent  refused 
to  agree  to  that  and  then  Fitzpatrick  said,  "You  will 
regret  this.  It  may  cost  you  $100,000,  it  may  cost 
you  $500,000  and  it  may  cost  you  $1,000,000  before 
we  are  through  with  you."  Immediately  thereafter  a 
strike  was  called  and  picketing  began  in  front  of  and 
in  the  vicinity  of  the  shop  and  store,  and  on  the  ele- 
vated railway  platforms  and  important  street  inter- 
sections. The  pickets  carried  banners  with  the  words 
"Boston  Store  Unfair  to  Organized  Labor."  The 
pickets  intimidated  employees  and  discouraged  cus- 
tomers. Against  this  interference  an  injunction  was 
issued  on  the  12th  of  June,  1919,  prohibiting  all  picket- 
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ing  and  bannering  of  the  store  and  any  attempt  to 
conduct  a  boycott  of  the  store  among  its  customers. 

The  defendants  argued  the  motion  for  a  temporary 
injunction,  but  made  no  answer,  and  so,  refusing  to 
put  the  facts  in  issue,  brought  their  appeal  from  the 
injunction  order.  The  appeal  amounted  to  nothing 
more  than  one  more  attempt  to  break  the  well  estab- 


lished rule  in  Illinois,  that  picketing,  "peaceful"  or 
otherwise,  is  unlawful.  The  Illinois  Courts  place  their 
view  of  this  question  upon  the  fact  that  there  is  no 
such  thing  in  practice  as  peaceful  picketing.  Peace- 
ful picketing  is  a  judicial  nebulosity.  The  Court  in 
this  case  stood  upon  the  facts  as  they  were  and  the 
law  as  it  is,  and  upheld  the  injunction  granted  by  the 
lower  Court. 


Contempt  of  Court  in  Chicago 


O'Brien  et  aL  v.  International  Ladies'  Garment 
Workers'  Union.  In  the  Matter  of  the  Contempt 
of  Sol  Seidman  (125  N.  E.  258,  111.) 

In  the  May,  1919,  issue  of  LAW  AND  LABOR, 
we  reviewed  the  decision  of  the  Appellate  Court  of 
the  State  of  Illinois  in  this  case,  reversing  the  decision 
of  the  lower  court  which  held  Sol  Seidman  in  con- 
tempt of  court  for  the  violation  of  an  injunction  order 
issued  against  the  International  Ladies'  Garment 
Workers'  Union  prohibiting  picketing.  Seidman  is 
charged  with  having  advised  pickets  to  pay  no  atten- 
tion to  the  order,  but  to  go  right  ahead  and  picket. 
When  charged  with  contempt,  he  claims  that  he 
thought  the  order  was  unlawful,  because  he  had  had 
considerable  experience  with  strikes  in  New  York 
where  picketing  is  lawful,  but  that  upon  being  advised 
by  his  attorneys  that  picketing  was  unlawful  in  Illi- 
nois, he  thereupon  told  the  pickets  that  they  picketed 


at  their  risk.     He  was  convicted  and  sentenced  to 
seventy-five  days  in  jail. 

The  Appellate  Court  reversed  the  decision  of  the 
lower  court  and  freed  Seidman  without  directing  the 
court  to  modify  the  sentence.  Upon  appeal  from  this 
decision  to  the  Supreme  Court,  that  court  held  that 
under  no  circumstances  could  a  disregard  of  a  lawful 
order  of  the  court  be  countenanced  even  if  the  con- 
temnor  did  happen  to  think  that  he  knew  more  about 
the  law  than  the  court.  However,  in  view  of  the  fact 
that  Seidman  asserted  that  he  thought  he  was  right, 
the  court  might  regard  the  sentence  as  unreasonably 
severe.  In  view  of  that  fact,  it  remanc^ed  the  case  to 
the  Appellate  Court  with  directions  to  take  some 
action  not  inconsistent  with  the  opinion  of  the 
Supreme  Court  The  result  is  that  Seidman  must 
stand  convicted  of  contempt,  and  the  possibility  of 
excusing  a  disregard  of  an  order  on  the  ground  that 
the  court  did  not  know  its  business  when  it  issued  it, 
is  forever  gone  in  the  State  of  Illinois. 


Pine  Assessed  by  Voluntary  Association  Upon  a  Member 

Must  Be  Reasonable 


American  Men's  &  Boys'  Clothing  Manufacturers' 
Association,  Inc.  v.  Proser  et  aL  (179  N.  Y.  Supp. 
207). 
The  plaintiff  is  a  voluntary  association  of  persons 
and  firms  engaged  in  the  manufacture  of  boys'  and 
men's  clothing,  for  the  purpose  of  promoting  har- 
monious relations  between  its  members  and  their 
employees.  The  plaintiff's  by-laws  ^provide  that  the 
executive  committee  shall  have  power  to  conduct  nego- 
tiations with  employees  and  to  control  the  conduct 
of  its  members  during  any  trade  dispute,  so  that  the 
final  outcome  may  be  to  the  best  advantage  of  the 
entire  membership.  The  executive  committee  also 
has  power  to  levy  fines  for  violation  of  its  orders  and 
to  require  that  a  note  or  bond  be  deposited  with  the 
association  in  such  sum  as  it  may  require,  in  order  to 
meet  the  payment  of  any  fine  which  may  be  levied. 

The  defendant  is  a  member  of  the  association.  He 
filed  with  the  association  no  undertaking  for  the  pay- 
ment of  fines.     In  a  general  strike  throughout  the 


trade  in  November,  1918,  the  executive  committee  of 
the  plaintiff  ordered  all  of  its  members  to  lay  off 
their  cutters  who  were  not  on  strike,  but  who  were 
encouraging  the  strikers.  This  the  plaintiff  failed  to 
do.  The  executive  committee  finally  levied  a  fine  of 
$2,000  against  the  defendant.  The  defendant  refused 
to  pay,  and  this  action  was  brought  to  collect  that 
fine.  In  sustaining  the  defendant's  demurrer,  the 
Appellate  Court  said: 

''It  is  quite  competent  for  such  an  association  as  the 
plaintiff  to  fix  penalties  by  way  of  fines  for  derelic- 
tions of  its  members;  but  the  penalties  must  be 
determined  according  to  some  method,  to  which  the 
member  has  agreed,  at  least  impliedly  by  joining  the 
association,  not  only  as  to  the  imposition  of  the  fine, 
but  also  as  to  the  maximum  amotmt  thereof;  other- 
wise, the  association  would  be  allowed  to  assess  its 
own  damages,  which  would  be  clearly  unjust  and 
improper.  And  a  by-law  imposing  an  excessive  fine 
would  be  set  aside  as  unreasonable." 
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Missouri  Court  Allows  Punitive  Damages  Against  Union  for  Inducing 

Breach  of  Contract 


Clarkson  v.  Laiblan  et  al.  (St.  Louis  Court  of  Appeals, 
216  S.  W.  1Q29  Mo.) 

The  plaintiff  was  a  journeyman  roofer,  and  in  an 
action  against  the  officers  of  Local  Union  No.  1  of  the 
International  Brotherhood  of  Composition  Roofers, 
Damp  &  Waterproof  Workers  of  St.  Louis  and  vicin- 
ity, for  an  injunction  and  damages  the  plaintiff  estab- 
lished the  following  facts: 

The  union  controlled  ninety  per  cent  of  the  roofers 
in  St  Louis  and  demanded  from  all  contractors  closed 
shop  conditions.  The  union  was  a  member  of  the 
Building  Trades  Council,  all  of  whose  fcomponent 
unions  were  operated  upon  the  same  basis.  Whereven 
the  employment  of  a  non-union  man  occurred,  his  dis- 
charge was  demanded  and  a  strike  threatened,  and  con- 
ducted if  necessary,  in  order  to  compel  the  closed 
shop  conditions.  From  1903  to  1906,  the  plaintiff  was 
a  member  of  the  union,  but  in  1906  he  became  an  inde- 
pendent contractor  and  was  required  to  resign  his 
membership.  While  a  contractor,  he  complied  with 
all  the  requirements  of  the  union.  In  1909,  he  sold  his 
business  to  the  St.  Louis  Roofing  Company  and 
secured  employment  with  them  as  a  journeyman 
roofer.  The  defendants  objected  to  his  employment 
and  threatened  strikes  of  all  the  Building  Trades  on 
jobs  where  he  was  employed.  He  offered  to  join  the 
union,  but  was  refused  admission.  Shortly  thereafter 
the  St.  Louis  Roofing  Company  contracted  with  him 
as  an  independent  contractor  to  procure  labor  and 
place  "under  roof"  for  the  Company.  The  defendants 
objected  and  stated  their  objections  so  strongly  that 
the  St.  Louis  Roofing  Company  cancelled  the  contract. 
Thereupon  the  plaintiff  brought  this  action  and 
secured  an  injunction.  The  defendants  demurred  and 
were  overruled.  They  appealed  on  the  demurrer  and 
lost.  On  one  ground  or  another  they  procured  three 
trials  of  the  case  and  lost  each  time.  Upon  the  final 
trial,  the  plaintiff  secured  a  verdict  of  $55  compensa- 
tory damages  and  $1,200  punitive  damages.  Upon 
appeal  from  that  judgment,  it  was  strongly  urged  that 
the  plaintiff  failed  to  establish  the  fact  that  the  busi- 
ness agent  of  the  union,  one  Garvey,  had  acted  within 
the  scope  of  his  authority  in  threatening  injury  to  the 
St  Louis  Roofing  Company  if  the  company  failed  to 
discharge  the  plaintiff  or  to  break  his  contracts  with 
him.  Garvey  had  died  before  the  final  trial  of  the  case 
and  a  great  effort  was  made  to  throw  the  entire  burden 
of  the  case  upon  him.  The  Court  upon  appeal  dis- 
posed of  this  point  in  the  following  language: 


"While  it  is  true  that  there  is  no  specific  by-law 
of  the  union  which  conferred  authority  upon  Garvey, 
the  business  agent,  to  order  a  strike,  it  does  appear 
clearly  from  the  evidence  that  it  was  his  duty  to  visit 
the  union  shops  at  regular  intervals  to  see  that  none 
but  union  men  were  employed,  and  according  to  the 
testimony  of  Mr.  Laiblan,  the  president  of  the  union, 
he  (Garvey)  was  to  use  his  own  judgment.  It 
appeared  that  sometimes  he  reported  his  action  to  the 
union,  and  sometimes  he  did  not  Garvey  was  the 
only  business  agent  of  the  union,  and  had  acted  as 
such  for  many  years,  and  he  testified  that  he  reported 
to  the  union  that  he  caught  Clarkson  doing  St  Louis 
Roofing  Company  work  and  had  taken  the  matter  up 
with  Mr.  Holland,  the  manager,  and  had  adjusted  the 
matter.  While  the  evidence  does  not  show  what  spe- 
cific action  the  union  took  on  the  report,  there  is 
nothing  in  the  evidence  showing  that  Garvey's  acts 
were  ever  disapproved.  In  addition,  the  testimony  of 
Clark3on  himself,  and  also  of  Mr.  Holland,  the  man- 
ager of  the  St.  Louis  Roofing  Company,  was  to  the 
effect  that  Garvey  had  authority  as  the  business  agent 
to  call  a  strike.  It  is  plain  from  the  evidence  that 
Garvey  notified  both  the  plaintiff  and  the  St.  Louis 
Roofing  Company  that,  unless  the  roofing  company 
cancelled  its  contracts  with  Clarkson,  he  would  require 
the  members  of  the  union  to  quit  work  and  to  refuse 
to  further  work  for  the  St.  Louis  Roofing  Company 
until  such  contracts  were  annulled.  As  the  evidence 
tended  to  show  that  these  acts  on  the  part  of  Garvey 
were  within  the  scope  of  his  authority  as  business 
agent  of  the  union,  the  officers  and  members  of  the 
union,  being  these  defendants,  were  bound  thereby.*' 

This  case  is  typical  of  many  in  which,  when  the 
action  of  the  union  has  come  under  the  scrutiny  of 
the  law,  the  union  has  sought  to  escape  upon  the  theory 
that  it  did  not  know  what  its  business  agent  was 
doing.  Of  course,  it  is  the  business  of  the  principal 
to  show  some  interest  in  what  his  agent  is  doing  and 
to  take  reasonable  precautions  to  ascertain  that  he  is 
acting  within  the  scope  of  his  authority.  If  this 
principle  can  be  impressed  upon  the  minds  of  union 
members,  if  they  can  be  made  to  realize  that  they 
stand  as  principals  and  their  officers  as  agents  before 
the  law  and  the  common  conscience  of  the  day,  there 
will  be  great  hope  for  a  better  day  in  the  relations 
between  employers  and  employees.  What  is  being 
done  to  impress  this  simple  point  upon  the  minds  of 
unionized  employees? 
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The  Pishing  Industry  Asserts  Its  Freedom 


The  one  thing  above  all  others  that  men  cannot 
afford  to  put  off  a  single  day  is  the  assertion  and 
maintenance  of  their  freedom  when  it  is  attacked. 
A  conspiracy,  starting  among  the  fish-handlers,  truck- 
men and  others,  has  made  some  headway  toward 
unionizing  the  fishing  industry  and  bringing  under 
the  control  of  a  tryannical  leadership  the  stalwart 
Atlantic  Coast  fishermen.  At  a  general  conference  in 
New  York  City  on  February  21st,  men  from  all  the 
fishing  districts  from  Maine  to  North  Carolina 
declared  their  opposition  to  this  conspiracy  in  the  fol- 
lowing fashion: 

"Whereas,  an  organization,  known  as  the  Fisher- 
men's Union  of  the  Atlantic  made  up  principally  of 
aliens,  residing  only  temporarily  in  this  country  and 
employed  on  the  steam  trawlers  operating  from  New 
England,  has  within  the  past  few  years,  largely  by 
activities  hereafter  set  forth,  forced  into  its  organiza- 
tion many  of  the  men  employed  on  the  line  vessels 
operating  in  the  ground  fisheries  of  New  England, 
and 

"Whereas,  this  organization  is  controlled  and  gov- 
erned by  leaders  of  an  entirely  different  mold  from 
the  American  fisherman  who  is  truly  representative 
of  the  industry  and  upon  whose  hardihood,  initiative 
and  independence  of  action,  hundreds  of  towns  along 
the  Atlantic  Coast  have  been  built  up  and  the  morale 
of  the  American  fisheries  maintained. 

"And  whereas,  the  aliens  employed  on  the  steam 
trawlers  and  line  vessels,  representing  less  than  five 
per  cent  of  all  the  men  engaged  in  the  Atlantic  Coast 
fisheries,  through  control  of  the  Fishermen's  Union 
of  the  Atlantic  and  in  direct  conspiracy  with  labor 
unions  in  the  large  distributing  markets,  have  been 
and  now  are  steadily  engaged  by  unlawful  methods 
in  an  effort  to  establish  monopolistic  control  over  all 
the  American  fishermen  and  distributors  along  the 
entire  Atlantic  Coast,  close  the  distributing  markets 
to  the  American  fishermen  and  producers  dependent 
thereon,  and  force  both  fishermen,  vessel  owners, 
masters  and  distributors  to  yield  their  constitutional 
rights,  sacrifice  self-respect  and  surrender  the  control 
of  their  calling,  business  and  property  to  irresponsible 
agitators,  and 

"Whereas,  in  the  furtherance  of  this  conspiracy,  the 
following  facts  among  others  appear: 

"1.  The  Sherman  Anti-Trust  Law,  the  Lever  Food 
Control  Act  and  other  laws,  both  State  and  Federal, 
intended  for  the  protection  of  American  citizens, 
against  oppression  and  violence,  have  been  continually 
violated  by  said  unions  and  their  leaders. 


"2.  Said  unions  and  their  agents  during  the  past  year 
have  continuously  and  in  various  districts  endeavored 
to  force  into  the  Fishermen's  Union,  against  their  will, 
many  of  the  American  fishermen  in  the  fishing  villages 
along  the  Atlantic  Coast,  and,  on  the  other  hand,  are 
endeavoring  to  force  the  distributors  in  the  distribut- 
ing markets,  particularly  of  New  York  and  Boston,  to 
place  all  their  operations  on  a  closed  shop  basis  and 
agree  in  writing  to  handle  through  these  markets, 
only  such  fish  as  are  procured  by  gear  and  equipment 
operated  by  members  of  the  Fishermen's  Union,  and 

"Whereas,  in  the  carrying  out  of  their  unlawful 
objects,  violence,  threats  and  intimidation,  black-list- 
ing, misrepresentation,  strikes,  the  destruction  of  ship- 
ping cards,  the  tampering  with  shipments  and  the  vio- 
lation of  agreements  have  been  among  the  methods 
generally  employed  and  an  utter  disregard  has  been 
shown  for  law,  order  and  the  constitutional  rights  of 
all  those  engaged  in  the  fisheries ;  which  attitude  may 
be  summed  up  by  the  following  pronouncement  by 
a  union  agent  made  when  intimidating  a  wholesale 
dealer  in  July,  1919: 

"  'There  is  no  law  that  covers  you, — ^we  make  the 
laws  that  govern  this  business.' 

"And,  whereas,  incident  to  these  illegal  operations 
have  been: 

"The  steady  destruction  and  grinding  down  of  the 
morale  of  the  ground  fisheries  of  New  England;  the 
black-listing  of  vessels,  vessel  owners,  masters  of 
vessels  and  fishermen;  the  infliction  of  prohibitive 
fines  on  American  fishermen  and  the  enforcement  of 
penalties  barring  vessel  captains  and  fishermen  from 
fishing  on  the  high  seas  for  long  periods — which  fines 
and  sentences  have  mainly  been  imposed  by  self- 
constituted  tribunals  composed  mostly  of  alien  mem- 
bers of  said  Fishermen's  Union. 

"A  record  of  strikes  called  in  1917,  1918  and  1919, 
both  during  and  after  the  War,  called  mainly  for  the 
purpose  of  bringing  about  closed  shop  conditions  and 
the  barring  of  all  fish  shipments  from  the  distributing 
markets,  except  those  in  which  the  members  of  the 
Fishermen's  Union  are  interested. 

"A  continuous  violation  of  agreements  made  with 
both  vessel  operators  and  distributors  as  a  result  of 
arbitration  proceedings  or  otherwise, — many  of  these 
violations  occurring  while  the  country  was  still  at  War 
and  the  principals  forced  to  yield  in  order  to  maintain 
the  war-time  production  of  the  fisheries. 

"The  hounding  and  persecution  of  American  fisher- 
men in  Atlantic  Coast  ports,  involving  the  follow-up 
of  fishing  vessels  by  union  agents  in  fast  motor  boats 
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for  the  purpose  of  black-listing,  fining  and  intimidat- 
ing, all  resulting  in  driving  the  men  so  hounded  from 
the  United  States. 

"And,  whereas,  the  activities  of  said  unions  have 
resulted  in  heavy  losses  to  American  fishermen 
through  the  spoiling  of  fish  at  freight  terminals  and  in 
the  distributing  markets,  the  removal  of  public  truck- 
ing facilities  at  the  markets  and  in  some  cases  the 
non-delivery  of  shipments  made  by  express  through 
the  intimidation  of  the  express  handlers ;  in  fishermen 
being  held  up  at  fishing  ports  and  forced  to  sell  their 
trips  of  fish  on  the  spot  at  a  heavy  loss  and  in  fisher- 
men being  forced  to  ship  by  express  at  an  additional 
expense  of  one  and  two  dollars  per  barrel,  and  in  a 
general  demoralization  of  fish  transportation  and  dis- 
tributing conditions. 

"And,  whereas,  said  union  activities  have  further 
resulted  in  an  increasing  curtailment  of  production  in 
all  the  fishing  districts  affected, — estimated  at  present 
as  at  least  33j4%  in  the  Gloucester  district;  and  said 
breaking  down  of  production  has  been  brought  about 
by  the  following  facts  among  others,  all  of  which  are 
directly  chargeable  to  the  aforesaid  unlawful  acts  : 

"Scores  of  fishing  vessels  sold  by  the  owners  to  other 
countries. 

"Many  American  fishermen  forced  to  abandon  the 
American  industry  and  fish  from  Canadian  ports  or 
else  enter  the  coastwise  trade. 

"The  keeping  of  young  Americans  from  entering  the 
industry. 

"Vessel  captains  unable  to  select  their  crews  but 
forced  to  use  only  men  approved  by  the  union,  who 
have  no  interest  in  the  welfare  of  the  vessel  operators 
and  who  are  disposed  to  impose  sabotage  and  other 
features  heretofore  unknown  in  the  American  fishing 
industry. 

,  "And,  whereas,  as  the  cumulative  result  of  recent 
activities  the  Boston  Market  is  now  facing  definite 
demands  that  all  the  wholesale  dealers  sign  an  agree- 
ment in  writing,  providing  among  other  things  as 
follows : 

"  'Sec.  7.  All  Fish  Handlers  inside  and  outside  men 
•hall  be  members  of  above  named  union.   In  the  event 


of  Fish  Handlers  Union  No.  15773  being  unable  to 
supply  men  when  wanted  the  firm  shall  have  the  right 
to  hire  whom  he  may  please,  but  should  the  man  so 
employed  not  be  a  member  of  the  Fish  Handlers 
Union  No.  15773,  he  shall  join  said  union  after  his 
first  week  of  employment. 

"  'See.  8.  The  members  of  Fish  Handlers  Union  No. 
15773  shall  not  be  required  to  receive,  deliver  or  handle 
non-union  fish.' 

"And  the  New  York  market  is  unquestionably  facing 
similar  demands. 

"And,  whereas,  the  distributors  in  signing  such  con- 
tracts are  called  upon  to  violate  their  public  duty  as 
commission  merchants  and  general  handlers  of  food 
products  and  enter  into  a  conspiracy  with  these  unions 
to  sacrifice  the  American  fishermen  in  all  the  fishing 
areas  along  the  Atlantic  Coast  and  place  their  own 
business  as  well  as  the  business  of  these  fishermen 
and  producers  at  the  mercy  of  irresponsible  agitators. 

"Be  It  Resolved,  That  we  deplore  the  existing  condi- 
tions and  condemn  the  men  responsible  therefor;  that 
m  common  with  all  Americans  we  resent  tyranny  and 
dictation  and  will  defend  to  the  uttermost  our  rights 
as  citizens  to  engage  in  the  fishing  business  and  to  sell 
our  fish  in  the  markets  of  the  nation  free  from  union 
molestation  and  interference;  we  declare  the  use  of 
bofcotts,  threats  and  intimidation  to  deprive  men  of 
their  livelihood  as  a  blow  at  the  fundamental  princi- 
ples of  liberty  to  which  no  fishermen  or  distributor 
will  submit,  tiiat  freedom  is  the  sacred  heritage  of  our 
people  and  carries  with  it  the  sacred  obligation  of 
government  to  keep  all  trades,  all  markets  and  all  com- 
merce free  and  open  for  the  benefit  of  every  man  who 
wishes  to  engage  therein. 

"And  Be  It  Filially  Resolved,  That  we,  the  represen- 
tatives of  the  Fish  Industry,  here  assembled,  hereby 
pledge  ourselves  to  maintain  all  branches  of  the  indus- 
try against  further  unlawful  activities,  keep  all  the 
markets  open  and  tmcontrolled,  and  to  protect  the 
fishermen  of  the  Atlantic  Coast  in  the  assertion  of 
their  inalienable  rights  as  American  citizens  to  ply 
their  calUng  immolested  by  agitators  or  alien  man- 
dates," 


a 


Lying,  a  Barrier  to  Justice" 


Under  the  above  caption,  Samuel  Gompers  has  writ- 
ten an  editorial  in  the  February  issue  of  the  American 
Federationist,  in  which  he  laments  the  tendency  of 
the  newspapers  to  misrepresent  the  facts  in  industrial 
controversies  and  not  fairly  to  set  forth  the  righteous 
position  which  labor  invariably  takes,  in  all  matters 
controversial  or  otherwise. 


Following  that  editorial  comes  one  entitled,  "What's 
the  Matter  with  Kansas?"  This  deals  with  the  Kansas 
Industrial  Court  Act  and  says  that,  "for  the  reason 
that  a  copy  of  the  bill  itself  not  being  available,  the 
description  of  the  bill  printed  by  the  Evening  Post 
is  here  published."  In  view  of  Mr.  Gompers'  lack  of 
faith  in  newspaper  reports,  it  is  occasion  for  wonder 
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that  in  justice  to  his  four  million  readers,  he  did  not 
wait  until  he  had  received  a  copy  of  the  bill,  which 
was  quite  as  available  to  him  as  it  was  to  the  Evening 
Post  The  Evening  Post's  description  of  the  bill  is  in 
substance  correct  in  all  respects,  except  the  statement 
''that  all  labor  unions  shall  take  out  charters  under  the 
state  regulations/'  The  provision  as  to  incorporation 
was  in  fact  permissive  and  not  compulsory  in  the 
original  bill  and  as  the  bill  finally  passed.  After 
quoting  the  Post,  Mr.  Gompers  says: 

'HJnder  the  proposed  law  strikes  would  be  made 
illegal.  Penalties  would  be  imposed  upon  men  who 
did  strike.  Unions  would  be  forced  to  incorporate 
so  that  their  treasuries  might  be  pillaged.  Union 
officials  would  be  held  responsible  for  the  acts  of  all 
the  members  of  those  unions.  How  easy  then  to  make 
use  of  the  provocateur  for  the  purpose  of  convicting 
any  especially  able  and  aggressive  union  official. 

"Under  this  bill  it  is  proposed  to  deal  with  the  lives 
of  men  and  women  as  if  these  lives  were  property,  as 
if  they  were  so  many  sides  of  pork  or  bars  of  pig-iron 
in  the  market.  They  are  to  be  made  subject  of  court 
procedure.  Courts,  no  matter  what  their  name,  are 
places  of  technicality,  precedent,  terrific  dignity  and 


ponderosity.  Kansas  has  got  something  serious  the 
matter  with  her." 

But  it  is  not  true  that  strikes  are  made  illegal. 
Strikes  are  made  illegal  only  in  those  businesses 
declared  to  be  affected  with  a  public  interest  which 
have  to  do  with  food,  fuel,  clothing  and  transporta- 
tion. It  is  not  true  that  unions  would  be  forced  to 
incorporate  and  it  is  a  libel  lipon  the  State  of  Kansas 
and  the  good  name  of  its  citizens  to  say  that  if  the 
unions  in  Kansas  had  the  good  sense  to  incorporate 
and  to  meet  their  obligations  in  a  manly  fashion  that 
their  treasuries  would  be  pillaged.  It  is  not  true  that 
union  officials  would  be  held  responsible  for  the  acts 
of  all  the  members  of  their  unions.  It  is  true  that  they 
would  be  held  responsible  for  their  own  actions.  That 
has  been  the  law  in  most  walks  of  life  since  Jehovah 
talked  with  Cain. 

The  industrial  question  is  difficult  even  when  every- 
body lends  an  honest,  straightforward  and  manly 
eflFort  for  its  solution,  and  every  effort  which  is  hon- 
estly made  should  be  met  with  consideration  by  every- 
body, for  in  every  honest  opinion  there  is  some  modi- 
cum of  truth.  But,  of  course,  the  problem  is  much 
complicated  when  an  ''able  and  aggressive  union  offi- 
cial" resorts  to  "l)ang,  a  barrier  to  justice." 


The  Industrial  Program  of  the  Non-Partisan  League  Upheld  by  the 

Supreme  C!ourt  of  North  Dakota 


Green  et  aL  v.  Frazier  (Supreme  Court  of  North 
Dakota). 
This  was  an  action  by  four  tax-payers  of  North 
Dakota  against  the  Governor,  Attorney-General,  Com- 
missioner of  Agriculture  and  Labor,  Treasurer  of  the 
State  and  the  Industrial  Commission  to  restrain  them 
from  enforcing  certain  amendments  to  the  constitution 
and  certain  laws  passed  by  the  legislature  in  pursu- 
ance thereof.  The  gist  of  the  action  is  that  the  plain- 
tiffs object  to  the  operation  of  the  Industrial  Com- 
mission Act,  the  Bank  of  North  Dakota  Act,  the 
Bank  of  North  Dakota  Bond  Act,  the  Bank  of  North 
Dakota  Real  Estate  Act,  the  Mill  &  Elevator  Asso- 
ciation Act,  the  Mill  &  Elevator  Association  Bond  Act 
and  the  Home  Building  Act,  which  embrace  the  pro- 
gram of  the  Non-Partisan  League  for  the  relief  of 
farmers  by  projecting  the  State  into  the  banking  busi- 
ness, the  mill  and  elevator  business  and  the  business 
of  building  homes  to  be  sold  upon  easy  terms  to  citi- 
zens. Bond  issues  are  provided  for  the  raising  of 
funds  necessary  to  project  these  enterprises  by  the 
State,  and  the  plaintiff  taxpayers  claim  that  these  laws 
are  unconstitutional,  that  they  do  not  provide  suflS- 
ciently  for  sinking  funds  to  amortize  the  bond  issues. 


that  they  are  invalid  because  the  legislature  failed  to 
fix  the  amount,  denomination,  date  of  maturity  and 
rate  of  interest  on  the  bonds,  that  the  bonds  are  issued 
in  furtherance  of  private  business  and  not  for  public 
purposes,  and  that  by  reason  of  the  tax  required  to 
amortize  the  bonds,  they  will  be  deprived  of  their 
property  without  due  process  of  law,  in  violation  of 
the  fourteenth  amendment  to  the  Federal  Constitu- 
tion. The  opinion  of  the  court  sustaining  the 
demurrer  to  the  complaint  and  dismissing  the  action 
covers  twenty-six  and  one-half  typewritten  pages  and 
a  very  wide  range  of  mental  endeavor  and  rhetorical 
expression.  But  the  question  of  whether  the  State, 
by  the  invasion  of  the  field  of  private  business,  is 
taking  the  money  of  the  tax-payers  without  due  proc- 
ess of  law  is  the  only  question  of  interest  beyond 
the  limits  of  North  Dakota. 

Since  the  case  of  Munn  v.  Illinois,  decided  in  1876 
by  the  United  States  Supreme  Court,  which  held  that 
the  business  of  storing  and  grading  grain  was  one 
affected  with  the  public  interest,  which  the  State  of 
Illinois  might  properly  regulate,  the  number  of  busi- 
nesses held  to  be  affected  with  a  public  interest  and, 
therefore,  subject  to  regulation,  has  been  extended 
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over  a  wide  field.  This  tendency  was  at  first  vigorously 
opposed  by  the  operators  and  managers  of  large  and 
successful  enterprises,  but  of  recent  years  insofar  as 
the  regulations  sought  to  be  imposed  by  the  States 
upon  private  business  have  been  reasonable  and  well 
directed  to  the  purpose  of  correcting  evils  which 
they  were  passed  to  meet,  such  measures  have  gen- 
erally been  accepted  without  opposition.  Now,  how- 
ever, comes  the  Non-Partisan  League  to  say  that  the 
regulation  of  certain  big  businesses  of  public  interest 
is  not  sufficient  to  protect  the  interests  of  farmers,  but 
that  they  must  be  owned  and  operated  by  the  State. 
It  is  a  long  step  toward  socialism  by  an  element  of  the 
population  least  socialistic  in  its  philosophy  and 
thought.  At  the  same  time,  when  the  State  of  Kansas 
attempts  merely  to  regulate  businesses  affected  with 
the  public  interest  in  such  a  way  as  to  secure  to  all 
workmen  a  public  and  impartial  hearing  upon  their 
grievances  and  the  settlement  of  the  terms  of  their 
employment  without  suspension  of  the  operation  of 
industries  affected  with  the  public  interest,  with  the 
universal  loss  which  suspension  entails,  a  cry  of 
anger  and  rage  goes  up  from  the  temples  of  organized 
labor  throughout  the  country.  We  have  been  sur- 
rounded by  great  clouds  of  idealistic  propaganda, 
which  talk  about  justice,  humanity  and  universal 
brotherhood,  but  though  these  clouds  may  have 
obscured  vision,  they  have  not  softened  the  points  of 
desire,  and  the*  fact  remains  that  measures  for  the 
public  relief  are  not  weighed  by  considerations  of  jus- 
tice, but  are  considered  merely  as  they  help  or  hinder 
particular  interests  to  get  what  they  want  and  will 
continue  to  go  after  as  long  as  the  promise  of  success 
holds  out. 

Turning,  then,  to  the  subject  of  the  element  of  public 
interest  in  the  industries  which  the  State  of  North 
Dakota  has  undertaken  to  operate,  the  Court  quotes 
from  the  decision  of  Amidon,  J.,  in  the  case  of  Scott 
V.  Frazier,  258  Fed.  676,  dismissing  a  similar  action 
on  the  ground  that  taxation  by  the  State  for  the  pur- 
pose of  operating  these  enterprises  was  not  a  viola- 
tion of  the  fourteenth  amendment.  The  quotation  is 
as  follows: 

"The  people  of  North  Dakota  are  farmers,  many 
of  them  pioneers.  Their  life  has  been  intensely  indi- 
vidual. They  have  never  been  combined  in  incor- 
porated or  other  business  organizations,  to  train  them 
in  their  common  interest,  or  promote  their  general  wel- 
fare. In  the  main,  they  have  made  their  purchases, 
and  sold  their  products,  as  individuals.  Nearly  all 
their  live-stock  and  grain  are  shipped  to  terminal 
markets  at  St  Paul,  Minneapolis  and  Duluth.  There, 
these  products  pass  into  hands  of  large  commission 


houses,  elevators  and  milling  companies  and  livestock 
concerns. 

"These  interests  are  combined,  not  only  in  corpora- 
tions, chambers  of  commerce,  boards  of  trade,  and 
interlocking  directorates,  but,  in  the  millions  of  under- 
standings, which  arise,  many  men  having  common 
interests,  and  living  through  long  terms  of  years  in 
the  daily  intercourse  of  great  cities.  These  common 
understandings  need  not  be  embodied  in  articles  of 
incorporation  or  trust  agreements.  They  may  be  as 
intangible  as  the  ancient  powers  of  the  air,  but  they 
are  as  potent  in  the  economic  world  as  those  ancient 
powers  were  thought  to  be  in  the  affairs  of  men.  It 
is  the  potency  of  this  unity  of  life  of  men,  dwelling 
together  in  daily  intercourse,  that  has  caused  all 
nations,  thus  far,  to  be  governed  by  cities. 

"As  North  Dakota  has  become  more  thickly  settled, 
and  the  means  of  intercourse  have  increased,  and  the 
evils  of  the  existing  marketing  system  have  been 
better  understood,  no  single  factor  has  contributed 
as  much  to  that  result  as  the  scientific  investigation 
of  the  state's  Agricultural  College,  and  the  federal 
experts  connected  with  the  institution.  That  work 
has  been  going  on  for  a  generation,  and  has  been 
carried  to  the  homes  of  the  state  by  extension  workers, 
the  press  and  the  political  discussion  of  repeated  politi- 
cal campaigns. 

"The  people  have  thus  come  to  believe  that  the 
evils  of  the  existing  system,  consists  not  merely  in  the 
grading  of  grain,  its  weighing,  its  dockage,  the  price 
paid  and  the  disparity  between  the  price  of  different 
grades,  and  the  flour  producing  capacity  of  the  grain. 
They  believe  that  the  evil  goes  deeper;  that  the  whole 
system  of  shipping  the  raw  materials  of  North  Dakota 
to  these  foreign  terminals  is  wasteful  and  hostile  to 
the  best  interests  of  the  state.    They  say  in  substance : 

"(1)  The  raw  materials  of  the  state  ought  to  be 
manufactured  into  commercial  products  within  the 
state.  In  no  other  way  can  its  industrial  life  be  suffi- 
ciently diversified  to  attain  a  healthy,  economic 
development. 

"(2)  The  present  system  prevents  diversified  farm- 
ing. The  only  way  that  it  can  be  built  up  is  to  grind 
the  grain  in  the  state,  which  the  state  produces — keep 
the  by-products  of  bran  and  shorts  here,  and  feed 
them  to  livestock  upon  the  farms  of  the  state.  In  no 
other  way  can  a  prosperous  livestock,  dairy  and  poul- 
try industry  be  built  up. 

"(3)  The  existing  marketing  system  tends  directly 
to  the  exhaustion  of  said  fertility.  In  no  other  way 
can  soil  depletion  be  prevented,  except  to  feed  out  to 
live-stock,  at  least  as  much  of  the  by-product  of  grain, 
raised  upon  the  farms  as  that  grain  produces  when 
ground,  and  thus  put  back  into  the  soil,  in  the  form 
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of  enriched  manures,  the  elements  which  the  raising 
of  small  grains  takes  from  it." 

The  court  then  goes  on  to  discuss  the  extent  of  the 
farming  interests  of  North  Dakota,  the  dependency 
of  the  entire  business  of  the  State  upon  those  interests 
and  the  loss  to  farmers  through  the  milling  and  sale 
of  grain  outside  of  the  state  by  reason  of  the  unfair 
practices  used  in  grading  grain  at  the  terminal  ele- 
vators, and  in  the  loss  of  the  by-products.  The  Court 
states  that,  ''It  has  been  estimated  that  the  loss  to  the 
farmers  of  this  state,  by  loss  in  grains  and  the  values 
fixed  thereby,  instead  of  by  the  milling  value,  coupled 
with  the  loss  by  dockage,  and  the  failure  to  pay  for 
the  dockage,  together  with  many  other  elements  of 
loss  in  the  marketing  of  wheat,  outside  of  the  state, 
including  the  loss  in  fertility  to  the  soil,  by  the  fail- 
ure to  feed  any  of  the  by-products  thereof  to  stock 
within  the  state,  thereby  enriching  and  re-vitalizing  it, 
represents  an  annual  loss  of  perhaps  $55,000,000.  to  the 
wheat  raisers  of  this  state." 

The  Court  finds  that  these  losses  enure  entirely  to 
the  gfreat  elevator  and  milling  interests,  commission 
firms  and  chambers  of  commerce  located  in  Minne- 
apolis, St.  Paul,  Duluth  and  other  cities  outside  the 
State.  By  these  facts  the  Court  is  convinced  that  the 
storing,  milling  and  selling  of  grain  and  its  products 
by  the  State  is  a  public  purpose  for  which  taxes  may 
be  levied.  The  Court  can  find  in  such  a  purpose  and 
such  a  tax  levy  no  violation  of  the  Federal  Constitu- 
tion, and  takes  occasion,  in  the  opinion,  to  remind  the 
plaintiffs  that  its  opinion  in  this  matter  will  be  entitled 
to  the  highest  consideration  by  the  Supreme  Court  of 
the  United  States. 

Turning  its  attention  to  the  purpose  of  the  State  to 
build  homes  to  sell  to  its  citizens  on  easy  terms,  the 
Court  dwells  at  length  upon  the  charms  and  virtues 
of  the  home  and  the  family  life,  which  constitutes  the 
back  bone  of  a  democracy  and  which  the  State  may 
foster  in  the  interests  of  its  own  preservation. 

Birdzell,  J.,  concurring  in  the  opinion  of  the  Court, 
says  on  the  question  of  the  power  of  the  legislature  to 
declare  these  businesses  affected  with  the  public  inter- 
est and  a  proper  field  for  State  enterprises : 

"It  is,  of  course,  the  prime  function  of  government 
to  secure  and  preserve  equality  of  economic  oppor- 
tunity, and,  in  order  to  do  so,  the  State  must  con- 
cern itself  with  the  facts.  It  is  confronted  by  a  condi- 
tion. If  the  people  of  the  state,  through  the  adoption 
of  Constitutional  Amendments  (going  back  a  number 
of  years,  for  instance,  to  the  adoption  of  Amendments 
authorizing  public  ownership  of  Terminal  Elevators), 
and  by  the  adoption  at  referendum  election  of  acts  of 
the  Legislature  submitted  for  their  approval,  con- 
ceive that  the  conditions  to  be  dealt  with  require  a 


limited  public  ownership  of  businesses  or  utilities  as 
instrumentalities  to  be  employed  in  securing  a  greater 
degree  of  equality  of  economic  opportunity,  their  judg- 
ment upon  such  question  is  entitled  to  the  greatest 
weight.  I  say  limited  public  ownership  for  the  reason 
that  after  all,  that  is  all  that  is  attempted,  for  the 
Government  of  the  State  of  North  Dakota  cannot  take 
a  long  stride  in  the  direction  of  public  ownership  of 
businesses,  heretofore  considered  exclusively  private, 
with  the  means  at  its  disposal,  and  manifestly  all  steps 
taken  must  be  justified  upon  the  basis  either  of  experi- 
ence or  experiment.  A  court  is  not  so  gifted  with 
assured  wisdom  or  prophetic  vision  that  it  can  say  in 
advance  of  actual  trial  when  the  limit  will  be  reached. 
Sufiice  it  to  say  that  the  question  as  now  presented  is 
one  partaking  so  strongly  of  a  political  character  that 
the  people  can  neither  avoid  the  responsibility  for  nor 
escape  the  consequences  of  its  decision  either  way. 
The  constitution,  as  I  view  it,  is  not  a  legal  straight- 
jacket  restraining  the  movement  of  the  governments 
of  sovereign  states  at  every  turn  in  their  attempts  to 
grapple  with  their  peculiar  economic  and  govern- 
mental problems.  Neither  does  it  act  as  a  perpetual 
check  upon  the  application  of  remedies  which  the 
people  of  a  state  might  deem  it  expedient  to  employ 
in  solving  their  own  problems.  Whatever  damages 
the  plaintiffs  in  this  case  may  suffer,  they  will  suffer 
as  members  of  the  democratic  family  associated  as  the 
government  of  the  state.  I  know  of  no  way  a  citizen 
in  a  democracy  can  be  relieved  of  his  share  of  the 
burden  incident  to  the  character  of  the  government, 
and,  as  a  matter  of  reciprocity,  it  may  be  noted  that 
all  the  blessings  of  a  democratic  government  are  thrust 
upon  an  unassenting  minority.  Concededly  the  experi- 
ment attacked  is  a  public  one,  and  in  this  respect  it 
differs  from  all  attempts  that  have  been  heretofore 
made  to  accomplish  governmental  aims  through  aid 
to  private  individuals  and  corporations.  The  control 
here  is  also  public. 

"From  the  standpoint  of  constitutional  law-  the 
essence  of  the  whole  matter  is  that  the  validity  of  the 
laws  assailed  cannot  be  decided  out  of  hand  on  the 
basis  of  what  might  or  might  not  have  been  con- 
sidered a  public  use  under  some  anterior  condition  of 
society. 

"While  the  legislative  declaration  of  the  public  pur- 
pose is  not  conclusive,  it  cannot  be  judicially  declared 
erroneous  or  unfounded  in  this  state  in  view  of  the 
previous  industrial  and  economic  experiences  of  our 
population." 

This  dfecision,  especially  if  it  is  upheld  by  the 
Supreme  Court  of  the  United  States,  as  we  think  it 
very  well  may  be,  will  have  a  decided  influence  upon 
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the  decision  of  the  courts  of  Kansas  when  asked  to  Mr.  Harry  Lashkowitz,  of  Fargo,  N.  D.,  attorney 

pass  upon  the  constitutionality  of  the  Kansas  Indus-  for  the  plaintiffs  in  this  case  informs  us  that  a  writ  of 

trial  Court  Act  reviewed  in  the  February  issue  of  error  for  the  appeal  of  this  case  to  the  Supreme  Court 

LAW  AND  LABOR.  of  the  United  States  has  already  been  issued. 


The  Republic  of  Colombia  On  Strikes 


The  following  Act  relative  to  strikes  was  passed  by 
the  Congress  of  Colombia  on  November  18,  1919,  and 
received  the  executive  approval  the  following  day: 

"Article  1.  By  strike  is  understood  the  abandon- 
ment of  work  in  one  or  more  factories,  industrial  or 
agricultural  enterprises,  agreed  upon  or  accepted  vol- 
untarily by  a  certain  number  of  employees,  artisans 
or  laborers,  which  causes  the  suspension  of  operations 
by  the  factory  or  enterprises  and  with  the  following 
conditions : 

"1.  That  the  abandonment  have  for  its  object  the 
improvement  of  the  working  conditions  such  as  the 
wages  or  salaries,  working  hours,  hygienic  conditions, 
etc.,  or  to  maintain  the  existing  conditions  when  it  may 
be  proposed  to  make  them  less  favorable ;  and 

"2.  That  the  abandonment  of  work  be  effected  and 
sustained  in  a  specific  manner. 

"Disorderly  meetings  which  are  carried  on  in  the 
name  or  pretext  of  strikes,  which  do  not  conform  to 
the  regular  character  of  a  strike,  are  to  be  dealt  with 
by  the  common  law. 

"Article  2.  The  individuals  who  propose  to  strike  or 
who  have  already  entered  upon  a  strike  may  name  one 
or  more  representatives  for  the  purpose  of  negotiating 
with  the  owners  of  the  factories  or  enterprises  with 
respect  to  their  petition  or  claims  with  the  object  of 
securing  a  friendly  settlement  of  the  differences  which 
have  arisen.  The  representatives  of  the  strikers  shall 
be  provided  with  [written  evidence  of]  the  power 
which  has  been  given  to  them  by  their  principals  in 
which  shall  be  specified  the  claims  which  they  are  to 
make. 

"No  one  shall  exercise  the  power  referred  to  in  this 
article  except  the  individuals  who  propose  to  enter 
or  who  have  already  entered  into  the  strike. 

"The  individuals  either  within  or  without  the  strike 
who  shall  be  in  it  for  the  manifest  purpose  of  promot- 
ing disorder  or  to  take  from  it  its  peaceful  character 
shall  be  detained  by  the  authorities  until  they  shall 
present  a  satisfactory  guarantee  to  abstain  from  exe- 
cuting their  project.  Moreover  if  for  any  reason 
guarantees  cannot  be  given  their  detention  may  not  be 
greater  than  30  days,  or  until  the  termination  of  the 
strike,  if  it  should  be  continued  for  longer  than  said 
period. 

"Article  3.  If  an  agreement  is  arrived,  at  a  docu- 
ment shall  be  prepared  which  will  be  signed  by  the 


[public]  authorities,  the  representatives  of  the  strikers 
and  by  the  owners,  managers  or  administrators  of  the 
factories  or  enterprises,  and  a  large  number  of  copies 
shall  be  given  to  all  parties.  This  document  and  its 
authentic  copies  shall  be  valid  as  public  documents  in 
order  to  oblige  the  interested  parties  to  complete  their 
agreements;  except  as  regards  the  employees  if  dur- 
ing a  lapse  of  more  than  60  days  the  salary  agreed 
upon  should  for  any  economic  reason  become  insuffi- 
cient for  their  personal  sustenance. 

"If  an  agreement  is  not  arrived  at  there  shall  also 
be  prepared  a  document  setting  forth  what  has 
occurred  and  a  copy  shall  be  given  to  all  parties  upon 
request. 

"Article  4.  The  authorities  shall  give  effective  guar- 
antees to  persons  and  properties  to  prevent  or  dissolve 
illegal  meetings  and  shall  give  protection  to  the 
artisans  and  laborers  who  of  their  free  will  care  to 
continue  their  work  or  to  any  others  who  seek 
employment,  or  are  contracted  for,  or  engaged  to 
replace  those  who  have  gone  on  strike. 

"Article  5.  All  acts  performed  by  artisans  or  labor- 
ers who  have  entered  upon  a  strike,  not  including  the 
act  of  refraining  from  going  to  work,  and  which 
amount  to  an  aggression  or  menace  against  individuals 
or  menace  to  properties,  or  which  tend  to  impede  by 
means  of  violence  the  free  exercise  of  the  industries 
of  the  affected  factories  or  enterprises,  shall  be  con- 
sidered foreign  to  the  strike  and  its  authors  shall  be 
detained,  arrested  and  delivered  to  the  proper  authori- 
ties for  trial.  Liberty  shall  not  be  allowed  to  individ- 
uals detained  in  accordance  with  this  article  even 
though  they  have  right  to  their  freedom  according  to 
the  ordinary  rules  until  the  complete  termination  of 
the  strike. 

"Article  6.  The  employees,  artisans  or  laborers  who 
propose  to  enter,  or  who  have  already  entered  upon  a 
strike,  on  the  one  hand  and  the  employers  on  the 
other,  may  appoint  arbitrators  or  constitute  a  tribunal 
of  arbitration  to  settle  their  differences.  There  shall 
be  executed  an  instrument,  as  a  submission  of  the 
arbitration,  in  which  there  shall  be  set  forth  the  pro- 
cedure to  which  both  parties  must  submit  themselves 
and  the  points  to  be  decided  by  the  arbitrators,  whose 
decision  shall  be  binding  upon  both  parties. 

"Article  7.  The  act  of  terminating  the  strike  by  an 
arrangement  or  decision  of  arbitration  does  not  exon- 
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erate  either  party  from  responsibility  for  misdemean- 
ors committed  during  the  strike. 

"'Article  8.  Employees  while  making  a  trip  in  a 
transportation  enterprise  may  not  declare  themselves 
on  strike  until  such  trip  is  terminated.  Those  who 
violate  this  injunction  shall  be  punished  therefor  by 
imprisonment  of  from  one  to  two  months. 

"Neither  the  directors,  employees  or  workmen  of  a 
public  lighting  or  water  works  enterprise,  nor  of  a 
private  telephone  or  telegraph  company,  may  declare 
a  strike  without  giving  at  least  a  three-days'  notice. 
The  infraction  of  what  is  established  in  this  para-; 
graph  shall  be  cause  for  the  penalty  described  in  the 
first  part  of  this  Article. 

"Public  employees  who  under  pretext  of  strike  plot 
together  to  abandon  their  employment  shall  suffer  the 
penalties  established  in  the  Penal  Gxle  for  the  aban- 
donment of  their  employment  but  increased  by  one- 
quarter. 

"Article  9.  When  the  strikers  or  those  who  propose 
to  enter  upon  a  strike  consider  any  of  their  legitimate 
rights  to  be  menaced  by  resolutions  or  orders  of  the 
public  authorities  they  may  have  recourse  to  the  meas- 
ures provided  for  that  purpose  before  a  special  tribu- 
nal established  to  settle  disputes  between  government 
departments. 

"The  same  court  shall  decide  in  one  single  case 
any  controversies  and  ambiguities  which  occur  in  the 
interpretation  by  the  different  parties,  of  the  acts  or 
instruments  signed  for  the  settlement  of  strikes. 

"Article  10.  The  owner  or  owners  of  a  factory  or 
of  an  industrial  or  agricultural  enterprise  may  not 
close  it  without  giving  at  least  one  month's  previous 
notice  to  its  employees  and  workmen  except  in  case 
of  force  majeure  such  as  fire,  flood,  ship  wreck,  failure, 
or  death  of  the  principal.  Notice  shall  be  given  by 
posting  a  placard  in  a  conspicuous  and  public  place 


which  shall  announce  the  day  of  closing.  Violati<Mi 
of  this  disposition  shall  oblige  the  owner  to  pay  to 
bis  employees  the  wages  and  salary  which  correspond 
to  one  month's  work. 

"Enterprises  or  work  of  a  transitory  character  such 
as  construction  of  buildings  and  harvesting  of  crops 
are  not  included  in  the  stipulations  of  this  Article. 

"Article  11.  Aliens  who  take  part  in  riots  and  dis- 
turbances under  pretext  or  on  occasion  of  strikes,  in 
addition  to  the  legal  provisions  applicable  under  the 
common  law,  shall  be  expelled  from  the  national  terri- 
tory after  the  proper  legal  investigation. 

"Aliens  who  conduct  propaganda  to  foment  riots 
and  disturbances  under  pretext  of  strikes  or  simply  to 
cause  strikes  may  be  expelled  from  the  country  if  it 
is  proven  that  the  culpability  is  legally  theirs. 

"Article  12.  The  superior  authorities  at  ports  or 
frontiers  shall  not  permit  entrance  to  the  national  terri- 
tory of  aliens  who  cannot  present  authentic  passports 
vised  by  their  respective  consuls  and  who  might  there- 
fore be  suspected  of  constituting  a  danger,  for  the 
public  order  and  security  of  the  republic. 

"In  spite  of  the  provisions  of  this  Article  if  said 
aliens  shall  hai^  resided  for  as  much  as  six  months  in 
the  two  preceding  years  and  shall  have  conducted 
themselves  properly  they  may  be  admitted  upon  the 
request  of  a  Minister  or  Consul  of  the  nation  to  which 
the  alien  belongs. 

"Article  13.  Misdemeanors  which  are  committed 
under  pretext  or  on  the  occasion  of  a  strike  shall  be 
punished  in  accordance  with  the  corresponding  pro- 
visions in  effect  under  the  Penal  Code  and  of  the  laws 
which  supplement  and  reform  it. 

"Article  14.  All  doubts  which  occur  in  the  applica- 
tion of  this  law  in  the  matter  of  contracts  shall  be 
decided  in  accordance  with  the  Civil  Code." 


Measures  in  C!ongress 


On  January  24th,  the  President  approved  an  Act 
amending  "An  Act  to  classify  the  officers  and  mem- 
bers of  the  fire  department  of  the  District  of  Columbia 
and  for  other  purposes."  Section  five  of  the  act  as 
amended  provides  against  the  organization  by  mem- 
bers of  the  fire  department  of  a  union  which  holds, 
claims  or  uses  strikes  to  enforce  its  demands,  in 
exactly  the  same  terms  used  in  the  first  two  para- 
graphs of  section  nine  in  the  Metropolitan  Police  Act, 
quoted  in  the  February  issue  of  LAW  AND  LABOR. 

In  the  Senate 

On  February  4th,  Mr.  King  of  Utah  introduced 
S.  3864,  referred  to  the  Committee  on  Immigration, 


providing  for  the  extension  of  the  work  of  the  Division 
of  Citizenship  Training  of  the  Bureau  of  Naturaliza- 
tion to  include  all  persons  sixteen  years  of  age  and 
upward,  who  attend  classes  of  instruction  conducted 
or  maintained  by  any  civic,  educational,  community, 
racial  or  other  organization  under  the  supervision  of 
the  public  school  authorities  and  appropriating 
$300,000  for  that  purpose. 

In  the  House 

On  January  26th,  Mr.  Fess  of  Ohio  introduced  H.  R. 
12078,  referred  to  the  Committee  on  Education,  pro- 
viding for  an  amendment  to  the  Act  of  February  23, 
1917,  for  the  promotion  of  vocational  education. 
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On  February  3d,  Mr.  Gard  of  Ohio  introduced  H.  R. 
12265,  referred  to  the  Committee  on  the  District  of 
Columbia,  providing  for  the  regulation  of  the  employ- 
ment of  minors  in  the  District  of  Columbia. 

Section  five  of  the  bill  creates  a  Board  composed  of 
the  health  officer,  the  judge  of  the  Juvenile  Court 
and  the  chief  labor  inspector,  which  "after  hearing 
duly  had  (shall)  determine  whether  any  particular 
trade,  process  of  manufacture,  or  occupation,  or  any 
particular  method  of  carrying  on  such  trade,  process 
of  manufacture,  or  occupation  is  dangerous  to  the  lives 
or  limbs  or  injurious  to  the  health  and  morals  of 
children  or  minors  "and  prohibiting  the  employment 
of  children  under  conditions  found  to  be  dangerous. 
The  bill  contains  elaborate  provisions  for  the  inspec- 
tion of  children  and  the  issuance  of  certificates  for 
their  employment. 

On  February  3d,  Mr.  Johnson  of  Washington  intro- 
duced H.  R.  12269,  referred  to  the  Committee  on 
Immigration  and  Naturalization,  which  is  identical 
with  S.  3864  introduced  by  Mr.  King  of  Utah. 

On  February  6th,  Mr.  McKeown  of  Oklahoma  intro- 
duced H.  R.  12378,  referred  to  the  Committee  on  the 
Judiciary,  providing  that  "any  association,  society, 
league,  gathering,  or  any  individual  who  solicits  funds 
to  be  used  to  influence  national  legislation  or  public 
opinion  on  national  questions  by  means  of  propaganda, 
chain  letters,  or  other  written  or  printed  or  published 
appeals,  arguments,  letters,  petitions,  or  memorials, 
shall  be  required  to  file  with  the  Secretary  of  Com- 
merce on  the  1st  day  of  January  of  each  year  a  veri- 
fied statement  of  their  receipts  and  their  sources,  giv- 
ing the  name  and  address  of  each  donor  and  amount 
contributed,  and  of  their  expenses  and  for  what  pur- 
pose their  revenue  was  so  expended,"  and  providing 
for  a  fine  of  $5,000,  or  imprisonment  not  to  exceed  six 
months,  or  both,  for  violation  of  the  law. 


On  February  9th,  Mr.  Tinkham  of  Massachusetts 
introduced  H.  Con.  Res.  50,  referred  to  the  Committee 
on  the  Judiciary,  reciting  that,  whereas  boards  and 
commissions  created  to  deal  with  industrial  problems 
have  had  equal  representation  of  both  sides  of  the 
industrial  interests  and  of  the  general  public,  in  which 
it  was  intended  that  the  public  have  the  deciding 
vote,  the  public  has  usually  found  itself  forced  to 
concur  in  agreements  reached  by  representatives^  of 
capital  and  labor,  therefore,  that  a  clear  majority  of 
representatives  of  the  public  interest  shall  sit  on  any 
future  board,  and  that  no  public  money  be  appro- 
priated for  any  body  concerned  with  the  problems  of 
labor  and  capital,  whose  members  are  not  primarily 
representative  of  the  public  interest. 

On  February  12th,  Mr.  Steagall  of  Alabama  intro- 
duced H.  R.  12487,  referred  to  the  Committee  on 
Immigration  and  Naturalization,  providing  for  the  sus- 
pension of  immigration  until  January  1,  1930. 

On  February  21st,  Mr.  Campbell  of  Kansas  intro- 
duced H.  R.  12679,  referred  to  the  Committee  on 
Labor,  providing  for  the  creation  in  the  Department 
of  Labor  of  a  Woman's  Bureau  under  the  direction 
of  a  woman  for  the  purpose  of  formulating  standards 
and  policies  to  promote  the  "welfare  of  wage-earning 
women,  to  improve  their  working  conditions,  to 
increase  their  efficiency  and  to  advance  their  oppor- 
tunities for  profitable  employment/' 

On  February  21st,  Mr.  Husted  of  New  York  intro- 
duced H.  R.  12681,  referred  to  the  Committee  on  the 
Jtidiciary,  making  it  a  crime  to  "advocate,  advise, 
threaten,  or  attempt  the  use  of  physical  force  or  vio- 
lence or  the  assassination  of  any  officer  or  officers  of 
the  United  States 'with  intent  thereby  to  effect  or  pro- 
mote the  destruction  or  change  of  the  form  of  the 
Government  of  the  United  States  or  the  subversion 
of  any  of  its  powers  or  functions,"  and  providing 
punishment  therefor. 


In  the  State  Legislatures 


Massachusetts 


Old  Age  Pensions.  A  bill  (H.  731),  referred  to  the 
Committee  on  Social  Welfare,  provides  a  pension  of 
forty  dollars  a  month  to  any  citizen  of  the  State,  of 
good  character,  who  has  reached  the  age  of  sixty-five 
and  has  resided  in  the  State  for  thirty  years.  H.  732 
also  provides  for  old  age  pensions  for  persons  over 
seventy  who  have  been  citizens  of  the  State  for  twenty 
years  last  past  and  resided  therein  for  fifteen  years 
last  past  and  whose  yearly  income  does  not  exceed 
three   hundred   and   sixteen    dollars.     The   bill   has 


elaborate  provisions  covering  disqualifications,  calcu- 
lation of  income,  time  of  payment,  claims  for  pensions, 
false  representations,  pension  rates,  administration 
rules  and  regulations,  and  the  public  trustee  for  the 
administration  of  the  fund. 

Industrial  Rehabilitation.  H.  738,  referred  to  the 
Committee  on  State  Administration,  provides  for  the 
establishment  of  the  Bureau  of  Rehabilitation  in  the 
Department  of  Labor  and  Industry.  The  bill  follows 
the  provisions  of  the  Pennsylvania  law  reported  in  the 
August,  1919,  issue  of  LAW  AND  LABOR. 


Digitized  by 


Googl( 


Page  74 


Law    and    Labor 


March,  1920 


New  York 

S.  425,  referred  to  the  Committee  on  Labor  and 
Industry,  provides  for  a  Minimum  Wage  Commission 
for  the  determination  of  living  wages  for  women  and 
minors.  The  Commission  shall  consist  of  three  com- 
missioners appointed  by  the  Governor  with  the  advice 
and  consent  of  the  Senate,  at  least  one  of  whom  shall 
be  a  woman,  and  one  shall  represent  employers, 
another  employees  and  the  third,  the  public.  This 
measure  will  require  every  employer  of  women  and 
minors  to  keep  a  register  of  the  names  and  addresses, 
occupation,  hours  of  labor  by  the  day  and  week  and 
wages  paid  to  women  and  minors  employed  by  him. 
The  Commission  may  examine  any  and  all  books, 
payrolls  and  other  records  that  in  any  way  bear  upon 
the  question  of  wages,  hours  and  conditions  of  the 
employment  of  women  and  minors.  If  the  Commis- 
sion is  satisfied  that  the  wages  paid  in  any  industry 
are  not  suflScient  to  meet  the  cost  of  living  and  main- 
tain women  and  minors  in  health  and  protect  their 
morals,  the  Commission  shall  establish  a  wage  board 
of  equal  number  of  representatives  of  employers  and 
employees  in  the  trade  in  question  a,nd  one  more 
disinterested  person  to  represent  the  public^^  The 
wage  board  shall  consider  the  question  referred  to  it 
by  the  Commission,  hold  public  hearings  and  "deter- 
mine the  amount  of  the  living  wage  whether  by  time 
rate  or  piece  rate  suitable  for  a  woman  worker  of 
ordinary  ability  in  such  occupation  or  in  any  or  all 
of  the  branches  thereof,  and  also  suitable  minimum 
wages  for  learners  and  apprentices  or  minors,  the 
number  of  apprentices  or  learners  to  be  employed 
in  proportion  to  the  total  number  of  workers  in  each 
establishment  and  the  maximum  length  of  time  that 
any  woman  worker  or  minor  may  be  kept  at  such 
work  as  a  learner  or  apprentice."  The  Wage  Board 
will  report  to  the  Commission  and  the  Commission 
may  recommit  the  subject  or  any  part  thereof  to  the 
same  or  a  new  wage  board.  When  finally  satisfied, 
the  Commission  may  make  such  an  order  as  may  be 
proper  or  necessary  and  the  order  shall  be  binding  on 
all  employers  in  the  occupation  affected.  The  Act 
provides  for  the  reconsideration  of  orders  issued  by 
the  Commission  upon  the  petition  of  either  employers 
or  employees. 

Eight-Hour  Law  for  Minors  and  Females.  S.  469 
and  A.  491,  referred  to  the  respective  Committees  on 
Labor  and  Industry,  provide  that  no  female  and  no 
minor  shall  be  employed  in  any  industry  or  mercantile 
establishment  for  more  than  eight  hours  in  any  one 
day. 

Industrial  Relations  Commission.  A.  632,  referred 
to  the  Committee  on  Judiciary,  provides  for  the  crea- 


tion of  an  Industrial  Relations  Commission  of  three 
persons  with  exactly  the  same  powers  and  duties  and 
in  respect  of  the  same  industries,  by  the  bill  declared 
to  be  affected  with  the  public  interest,  which  pertain 
to  the  Industrial  Court  just  created  in  Kansas,  and 
reviewed  in  the  February  issue  of  LAW  AND 
LABOR. 

New  Jersey 

Minimum  Wage  Commission.  S.  14,  referred  to  the 
Committee  on  Public  Health,  provides  for  a  minimum 
wage  commission.  The  terms  of  this  bill  are  in  every 
respect  identical  with  those  of  the  New  York  bill 
referred  to  above. 

Eight-Hour  Day  for  Women.  S.  16,  referred  to  the 
Committee  on  Public  Health,  is  intended  to  amend  an 
Act  of  March  8,  1912,  regulating  the  hours  of  employ- 
ment of  females  and  provides  that  no  woman  shall  be 
employed  for  more  than  eight  hours  in  any  one  day,  or 
more  than  forty-eight  hours  in  any  one  week,  except- 
ing the  six  days  just  prior  to  Christmas  and  in  can- 
neries packing  perishable  products. 

Anti-Injtmction  Law.  A.  60,  referred  to  the  Com- 
mittee on  Judiciary,  is  as  follows: 

"It  shall  not  be  unlawful  for  persons  employed  or 
seeking  employment  to  enter  into  any  arrangement, 
agreement  or  combination  with  the  view  of  lessening 
the  hours  of  labor  or  of  increasing  their  wages  or 
bettering  their  condition;  and  no  restraining  order  or 
injunction  shall  be  granted  by  any  court  of  this  State 
or  by  any  judge  thereof  in  any  case  between  employer 
and  employee,  or  between  employers  and  employees, 
or  between  persons  employed  and  persons  seeking 
employment,  or  involving  or  growing  out  of  a  dispute 
concerning  terms  or  conditions  of  employment,  or  any 
act  or  acts  done  in  pursuance  thereof,  unless  such  order 
or  injunction  be  necessary  to  prevent  irreparable 
injury  to  property  or  to  a  property  right  of  the  party 
making  the  application,  for  which  there  is  no  ade- 
quate remedy  at  law;  and  such  property  or  property 
right  shall  be  particularly  described  in  the  applica- 
tion, which  shall  be  sworn  to  by  the  applicant  or  by 
his  agent  or  attorney. 

"In  construing  this  act,  the  right  to  enter  into  the 
relation  of  employer  and  employee,  to  change  that 
relation,  and  to  assume  and  create  a  new  relation  for 
employer  and  employee  and  to  perform  and  carry  on 
business  in  such  relation  with  any  person  in  any  place, 
or  to  do  work  and  labor  as  an  employee,  shall  be  held 
and  construed  to  be  a  personal  and  not  a  property 
right.  In  all  cases  involving  the  violation  of  the  contract 
of  employment  either  by  the  employee  or  employer 
where  no  irreparable  damage  is  about  to  be  com- 
mitted upon  the  property  or  property  right  of  either, 
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no  restraining  order  or  injunction  shall  be  granted, 
but  the  parties  shall  be  left  to  their  remedy  at  law." 

The  first  paragraph  is  substantially  the  wording  of 
the  first  paragraph  of  Section  20  of  the  Clayton  Act 
except  that  in  the  Clayton  Act  an  injunction  shall  not 
issue  in  any  case  between  employer  and  employees 
involving  or  growing  out  of  a  dispute  concerning  terms 
or  conditions  of  employment,  but  in  this  proposed 
statute  no  injunction  shall  issue  in  any  case  between 
employer  and  employee  or  involving  or  growing  out 
of  a  dispute  concerning  terms  or  conditions  of  employ- 
ment. That  is  to  say,  no  injunction  shall  issue  in  any 
case  between  an  employer  or  employee  no  matter  how 
it  arises  or  in  any  case  involving  or  growing  out  of  a 
dispute  concerning  terms  or  conditions  of  employment 
whether  the  parties  to  the  case  are  employers  and 
employees,  or  employers  and  business,  agents  of  a 
trade  union  conducting  a  boycott  in  cities  miles  away. 

Jury  Trial  in  Contempt  Cases.  A.  63,  referred  to 
the  Committee  on  Judiciary,  provides  for  the  trial  by 
jury  of  all  contempt  cases  where  the  contempt  is  not 
committed  in  the  presence  of  the  court  This  measure 
seeks  to  take  maintenance  of  the  force  and  dignity  in 
an  order  of  the  court  out  of  the  hands  of  the  court 
and  place  it  at  the  mercy  of  a  jury.  If  the  jury  should, 
for  some  reason  of  its  own,  think  that  the  order  should 
not  have  been  issued,  it  will,  of  course,  find  that  th^ 
accused  did  not  commit  the  act  charged  against  him, 
and  the  virtual  eflEect  of  such  a  law  would  be  to  sub- 
stitute the  jury  for  the  court  not  only  in  questions  of 
fact  as  to  the  act  of  contempt,  but  as  to  the  question 
of  law  involved  in  the  issue  of  the  order. 


Picketing.  A.  89,  referred  to  the  Committee  on 
Labor  and  Industries,  defines  picketing  in  the  follow- 
ing terms  and  provides  that  "no  criminal  or  similar 
liability  shall  attach  to  or  rise  out  of  such  picketing 
and  no  restraining  order  or  injunction  shall  issue  in 
any  proceeding  against  such  picketing." 

"Picketing,  within  the  meaning  of  this  act,  is  the 
patrolling,  parading  or  walking  at  or  near  the  factory 
or  other  premises  where  a  strike  or  other  labor  dis- 
pute is  in  progress,  by  the  persons  involved  in  said 
strike  or  labor  dispute  and  their  friends  or  sympa- 
thizers, for  the  purpose  of  observation  and  to  peace- 
ably acquaint  persons  with  the  fact  that  a  strike  or 
labor  dispute  is  in  progress." 

The  purpose  of  this  act  is  to  compel  th^  court  to 
provide  for  a  possibility  that  it  knows  cannot  exist, 
that  is,  peaceful  picketing.  The  conduct  of  picketing 
has  made  the  presence  of  pickets  a  threat  to  everyone  * 
who  seeks  employment  in  a  shop  that  is  being  picketed 
and  a  threat  cannot  be  peaceful. 

Rhode  Island 

Reported  Strikes  and  Lockouts.  A.  662,  provides 
that  whenever  a  strike  or  lockout  shall  occur  where 
five  or  more  persons  are  employed,  it  shall  be  the  duty 
of  the  employer  to  report  immediately  the  fact  of  the 
strike  or  lockout  to  the  State  Board  of  Labor  and  the 
board  may  require  information  as  to  the  length  of 
time  of  the  strike  or  lockout,  its  causes,  number  of 
wage  earners,  rate  of  wages  and  hours  of  labor,  and 
the  result  of  the  strike  or  lockout,  including  esti- 
mated loss  of  wages  and  value  of  the  product. 


Society  at  the  Bat 


During  the  season  of  1919  the  Big  League,  com- 
posed of  the  All-America  teams  "Organized  Labor" 
and  "Industry"  engaged  in  more  contests  than  ever 
before  in  any  one  year  in  the  entire  history  of  our 
country. 

"Inefficiency,"  "Short  Hours"  and  "Agitation,"  the 
star  battery  and  first  baseman  of  organized  labor  suc- 
ceeded in  retiring  "Efficiency,"  "H&rmony"  and  "Pro- 
duction" times  without  number. 

It  is  true  there  were  over  3,700  "strikes"  but  there 
were  over  200,000,000  "days  out"  at  bases  and  the  gate 
receipts  lost  which  would  have  been  divided  among 
the  members  of  both  teams  amounted  to  over 
$2,000,000,000. 

Near  the  end  of  the  season  "Organized  Labor"  lost 
its  head  completely  and  carried  the  game  indoors  (to 
the  steel  mills)  and  later  in  defiance  of  all  rules  of 
the  game  and  orders  of  the  Umpire,  insisted  upon 


"play"  under  ground  (in  the  coal  mines).  The  "days 
out"  in  the  last  week  of  play  in  this  single  game  were 
over  30,000,000  representing  a  loss  to  wage  earners 
alone  of  over  $120,000,000. 

All  society,  the  mainstay  of  the  game,  then  became 
thoroughly  disgusted,  refused  to  leave  the  grand 
stand  and  follow  the  play. 

It  says  it  has  sat  idly  by  long  enough  and  "paid 
the  freight'*  It  now  insists  that  the  recalcitrant  play- 
ers be  curbed,  the  rules  of  the  game  obeyed  and  the 
decisions  of  the  Umpire  enforced. 

Society  is  now  "at  the  bat"  and  a  committee  of 
"wise  men"  is  drafting  an  entirely  new  code  of  rules 
and  the  hope  of  America  in  1920  lies  in  "Efficiency," 
"Harmony"  and  "Production." 

THINK  IT  OVER.  How  much  did  the  season's 
"play"  cost  you? 

LAWRENCE  FREMONT  SHERMAN. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 

Amid  the  rapidly  chitting  tcenet  o/  induMtrial  and  9oeial  life  of  today,  uniformity  of  ideoM  <# 
neither  to  be  dewired  nor  expected,  and  the  eauee  of  truth  will  he  heet  eerved  by  placing  before  men  of 
induMtry  any  important  diecueeion  of  induetrial  relationM.  It  ie  in  thie  epirit  that  our  aeeodation  bi- 
tende  to  publieh  information  under  thie  title,  without  advocacy  of  the  ideae  therein  contained. 


Stock  Purchasing  and  Profit-Sharing  Plan  of  the 
New  Haven  Gas  Light  C!ompany,  New  Haven,  C!onn. 


In  April,  1907,  the  New  Haven  Gas  Light  Com- 
pany inaugurated  a  profit-sharing  plan  which  applies 
to  all  its  employees,  excepting  executive  officers,  if 
they  have  been  continuously  employed  by  the  com- 
pany for  one  year.  Commencing  on  the  first  day  of 
each  quarter  in  each  year,  there  is  credited  to  every 
employee  who  meets  the  above  requirements  eight 
per  cent  on  the  wages  which  he  has  received  during  the 
preceding  three  months.  This  rate  of  interest  is  the 
same  as  that  which  is  now  being  paid  annually  to  the 
stockholders.  On  the  first  day  of  January,  April,  July 
and  October  in  each  year,  if  the  amount  credited  to 
any  employee  is  equal  to  the  market  value  of  one  or 
more  shares  of  the  stock  of  the  company,  a  stock 
certificate  representing  one  or  more  shares  is  trans- 
ferred to  such  employee  and  becomes  his  property,  to 
keep  or  sell  as  he  may  elect.  The  balance  remaining 
to  his  credit  if  there  be  any,  is  carried  forward  into 
the  next  quarter. 

The  plan  is  subject  to  the  following  restrictions : 

(1)  If  a  man  for  any  reason  is  unable  to  allow  his 
credit  to  increase  until  he  can  purchase  one  share  of 
stock,  and  wishes  to  withdraw  the  amount  in  cash,  on 
any  of  such  quarter  days,  he  receives  only  one-half 
of  the  amount  placed  to  his  credit 

(2)  If  an  employee  be  discharged  for  any  cause, 
except  drunkenness,  insubordination,  commission  of 
some  crime  or  destruction  of  the  company's  property, 
he  receives  the  balance  in  full,  but  if  discharged  for 
any  of  these  causes,  he  forfeits  the  entire  balance. 

(3)  If  an  employee  leaves  the  company  of  his  own 
choice,  one-half  of  the  amount  of  his  credit  is  paid 
to  him  in  cash.    In  the  event  that  a  female  employee 


leaves  to  become  married,  the  company  pays  the  full 
amount  of  the  balance.  In  case  of  the  death  of  any 
employee,  the  balance  is  paid  in  full  to  his  legal  repre- 
sentative. 

(4)  The  acceptance  of  the  plan  is  not  obligatory, 
but  before  an  employee  is  entitled  to  receive  the  bene- 
fits of  the  plan  he  is  required  to  sign  an  agreement 
embod)ring  the  terms  of  the  plan. 

(5)  The  Directors  reserve  the  right  to  refuse  per- 
mission to  sign  an  agfreement  to  any  one  who  lacks 
interest  in  the  welfare  of  the  company,  or  who  is 
wasteful  of  the  company's  property,  or  careless  or 
negligent  in  the  performance  of  his  duties.  They 
also  reserve  the  right  to  cancel  an  agreement  already 
signed  on  one  week's  notice  to  any  employee.  A 
further  reservation  by  the  Directors  is  that  they  retain 
the  right  to  amend  these  rules  from  time  to  time,  and 
also  to  terminate  the  whole  plan  at  any  time  by  giving 
three  months'  notice. 

(6)  The  company  will  not  recognize  the  assignment 
by  employees  of  the  amounts  credited  to  them.  The 
company  also  refuses  to  be  bound  for  any  of  the 
amounts  credited  in  any  other  way  than  that  provided 
for  under  the  plan. 

(7)  The  officers  of  the  company  are  empowered  to  stop 
the  profit-sharing  with  any  employee  at  their  dis- 
cretion. 

The  company  requests  its  employees,  in  case  they 
desire  to  sell  their  stock,  to  offer  it  first  to  the  com- 
pany at  the  prevailing  market  price  for  the  purpose  of 
using  it  again  in  the  profit-sharing  distribution.  It  is 
optional  to  the  employees,  however,  as  to  whether 
they  comply  with  this  suggestion. 


A  Shop-C!ommittee  Plan  as  It  Is  Conducted  Under  the 
Whitley  Regime  in  England 


We  set  forth  below  the  shop-committee  plan  which 
has  been  established  in  the  Boumeville  Works,  of 
Cadbury  Bros.,  Ltd.,  Birmingham,  England,  along  the 
lines  laid  down  by  the  Whitlev  Committee.      This 


concern    employs    over    3,000  persons,    considerably 
more  than  half  of  whom  are  females. 

The  Whitley  Committee  was  created  by  Parliament 
during  the   war  in  the  hope   that  it  could   provide 
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machinery  which  would  furnish  a  means  for  the 
equable  adjustment  of  the  serious  labor  controversies 
then  existing,  and  build  up  organizations  that  would 
be  capable  of  settling  amicably  the  critical  questions 
which  were  certain  to  come  with  the  reconstruction 
period.  The  following  plan  will  enable  persons  inter- 
ested to  compare  the  shop-committees  growing  up 
under  the  Whitley  system  with  those  in  our  own 
country  where  the  development  is  considerably  more 
along  individual  lines. 

The  main  point  of  difference  between  the  Whitley 
shop-committees  and  ours  is  the  fact  that,  owing  to 
the  highly  unionized  condition  of  labor  in  England, 
trades  unions  there  are  given  equal  powers  with 
employers  in  the  settlement  of  controversies.  In  its 
various  reports  the  Whitley  Committee  states  that,  if 
the  scheme  making  provision  for  shop-committees  is 
to  be  a  success,  the  support  of  both  trades  unions 
and  organizations  of  employers  is  essential.  In  this  coun- 
try the  conclusion  is  otherwise. 

Under  the  recommendations  of  this  committee  the 
labor  unions  and  employers'  associations  for  various 
trades  met  and  formed  National  Councils,  composed 
of  an  equal  number  of  representatives  of  both 
employers  and  employed.  The  National  Councils 
provided  for  District  Councils  in  various  parts  of  the 
kingdom,  and  for  shop-committees  and  works  coun- 
cils in  the  factories  in  each  district,  giving  employers 
and  workers  equal  representation  on  these  bodies.  In 
each  industry  the  National  Council  has  absolute  con- 
trol of  fixing  the  wage  scale  and  the  hours  of  labor  for 
that  industry,  leaving  the  less  important  questions  con- 
cerning welfare  work,  working  conditions,  methods  of 
arriving  at  and  adjusting  earnings,  piece-work  rates, 
etc.,  to  the  shop-committees,  works  councils,  etc. 

As  a  rule  the  shop-committees  and  works  councils 
established  in  the  United  States  have  much  greater 
powers  than  those  under  the  English  S3rstem. 
Here  the  workers  themselves  take  a  more  or  less  active 
part  in  the  settlement  of  wages  and  hours,  and  they 
have  much  more  freedom  and  power  when  changes  in 
their  representative  systems  are  necessary  to  meet 
conditions  peculiar  to  their  establishments. 

THE  BOURNEVILLE  PLAN 

MOTTO 

The  first  duty  of  a  shop-committee  shall  be  to  encourage 
and  establish  good  relations  between  workers  and  man- 
agement. 

TRADES  UNIONS  REPRESENTED  IN   THE   WORKS 

The  directors  and  drafting  committee  are  agreed  that 
there  is  an  advantage  to  both  sides  in  negotiating  with 
organised  labor,  and  that,  therefore,  membership  in  a 
trades  union  is  desirable. 


SHOP  COMMITTEES 
Cionstitution 

Method  of  Formation*  There  may  be  a  shop-com- 
mittee for  each  shop  or  department  under  a  depart- 
mental manager  or  foreman.  Two  or  more  shops 
or  departments  under  one  head  may  be  grouped 
together.  Two  or  more  shops  or  departments  may 
group  themselves  together  (if  they  wish  to)  to  form 
one  shop-committee.  Shop-committees  consist  of 
workers'  representatives  and  firms'  representatives. 
In  the  case  of  the  offices  there  is  a  separate  com- 
mittee for  each  of  the  seven  departments  or  com- 
binations of  departments  set  out  in  the  schedule  pre- 
pared for  the  purpose  of  the  plan. 

Workers'  Representatives.  Workers'  representatives 
are  appointed  as  follows: — One  committeeman  is 
appointed  for  every  ten  workers  (or  part  of  ten 
workers),  with  a  minimum  of  three  and  a  maximum 
of  twelve.  The  committeemen  are,  as  far  as  possi- 
ble, elected  to  represent  every  vocation  in  a  shop  or 
department. 

Firm's  Representatives. 

(a)  Works:    Departmental  managers  and  foremen. 

(b)  Offices':     To  be  chosen  from  among  the  staff. 

In  no  case  does  the  firm's  representatives  on  any 
shop-committee  exceed  one-half  of  the  number  of 
workers*  representatives,  except  when  the  number 
of  the  workers'  representatives  is  three,  then  two 
foremen  may  serve  as  firm's  representatives. 

Power  to  Meet  Separately.  Workers'  representatives 
and  firm's  representatives  have  the  right  to  meet 
separately  if  they  so  desire. 

Qualifications  of  a  Committeeman. 

(a)  A  committeeman  must  be  21  years  of  age ;  or 

(b)  If  under  21,  he  must  have  completed  five  years' 
service  with  the  firm. 

(c)  A  committeeman  must  be  nominated  by  at  least 
three  voters  in  a  shop  or  department. 

Qualifications  of  a  Voter.  Every  worker  who  has 
attained  16  years  of  age  is  entitled  to  vote. 

Workers'  Representatives  to  Retire  Annually.  Work- 
ers' representatives  on  shop-committees  retire  annu- 
ally, but  are  eligible  for  re-election.  Casual  vacan- 
cies are  filled  as  they  occur.  A  new  member  holds 
office  until  the  next  annual  election. 

Power  to  Remove  a  Representative. — ^The  electors 
have  at  *any  time  the  right  by  resolution  to  remove 
any  elected  member  from  a  shop-committee ;  but  no 
such  resolution  is  effective  unless. 
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(a)  Passed  at  a  meeting,  notice  of  which  and  of 
its  object  has  been  posted  in  a  shop  or  depart- 
ment seven  days  previously;  and 

(b)  The  member  concerned  has  had  similar  notice 

in  writing. 

Functions 

Executive.  The  shop-committee  takes  up  through 
the  departmental  manager  or  foreman  questions 
relating  to  any  of  the  matters  in  the  schedule  pre- 
pared for  the  purpose  of  the  plan  (See  Note  II) : 

(a)  In  cases  where  such  action  is  within  the  author- 
ity of  the  departmental  manager  or  foreman  and 
he  concurs  in  it — 

(b)  In  any  other  cases  where  the  Works  Council 
delegates  executive  power  to  a  shop-committee. 

Advisory.     Shop-committees   make   recommendations 
to  the  Works  Council. 
Note  L 

In  practice   recommendations  by  shop-com- 
mittees to  the  Works  Council  will  relate  to, 

(a)  Matters  beyond  the  authority  of  the  depart- 
mental manager  or  foreman. 

(b)  Matters  within  the  authority,  but  which  he 
is  not  prepared  to  sanction. 

Note  11. 

The  following  are  suggested  as  examples  of 
subjects  to  which  attention  of  shop-committees 
may  be  usefully  gpiven. 
Health  of  employees. 

Cleanliness  and  tidiness  of  shop  and  lavatories. 
Good  timekeeping  and  discipline. 
Investigation  of  grievances. 
Prevention  of  waste  of  every  kind. 
Increasing  interest  of  men  in  their  work  and  in 

the  output  of  the  whole  shop. 
Promotion  of  efficiency  of  employees  and  plant 

by  study  of  processes  and  technique. 
The  guarding  of  machinery  and  prevention  of 

accidents,  and  investigation  of  the  latter  when 

they  occur. 
Consideration  of  new  and  altered  processes  and 

their  effect  upon  the  shop. 
Education,  general  and  technical. 
Observance  of  trade  union  rules  and  conditions 

and  improvement  of  latter  where  possible. 
Advice  on  arriving  at  and  adjusting  wages. 
Best  methods  of  placing  and  assisting  in  train- 
ing discharged  soldiers  and   sailors  and   of 

assessing  their  efficiency. 

General  Regulations 
Trade  Union  Rules  Not  To  Be  Contravened.      No 

action  is  taken  by  a  shop-committee  contrary  to  trade 
union  rules  or  customs,  except  with  written  consent 
of  the  trade  union  concerned. 


Decisions— When  Effective.  Decisions  of  a  shop-com- 
mittee which  would  affect  any  section  of  the  workers 
are  not  to  be  into  effect  without  the  consent  of  the 
majority  of  the  workers  concerned.  In  case  of  dead- 
lock the  matter  is  referred  to  the  Works  Council 
whose  decision  is  binding  upon  the  shop. 

When  Recommendations  To  Be  Sent  To  Works 
CounciL  If  either  the  workers'  representatives  or 
the  firm's  representatives  on  a  shop-committee 
object  to  any  recommendation  proposed  to  that  com- 
mittee the  recommendation  is  not  sent  to  the  Works 
Council  until  it  has  been  separately  discussed  by 
both  sides  and  reconsidered  at  a  subsequent  meet- 
ing of  the  shop-committee.  In  the  event  that  no 
agreement  is  reached  at  such  reconsideration,  either 
side  may  send  the  proposal  to  the  Works  Council. 

Workers'  Commtmications  To  Be  Considered.  Any 
employee  may  send  a  written  communication  to  his 
shop-committee  requesting  them  to  take  any  matter 
specified  into  consideration.  Verbal  communica- 
tions are  not  considered. 

A  Chairman  and  Secretary  To  Be  Appointed.  Each 
shop-committee  appoints  a  chairman  and  secretary. 

Meetings.  Shop-committees  meet  at  least  12  times 
a  year. 

Minutes  To  Be  Kept  Minutes  of  the  proceedings 
of  each  shop-committee  are  kept  by  the  secretary 
and  are  open  for  inspection  by  the  Works  Council 
or  representative. 

JOINT  SHOP  COMMITTEES 

(Men  and  Women) 
Joint  Shop-Conunittees.  There  are  joint  shop-com- 
mittees in  departments  and  offices  having  a  mini- 
mum of  three  men  and  three  women  over  21  years 
of  age.  In  all  other  departments  and  offices  the 
girls  and  men  come  under  their  respective  schemes 
and  are  grouped  with  their  own  committees,  unless, 
owing  to  the  nature  of  their  work,  such  departments 
or  offices  desire  to  appoint  representatives  on  a 
mixed  committee. 

Where  the  management  comprises  both  men  and 
women  and  the  committee  is  a  Girls'  Committee, 
the  management  is  ex-officio  members  of  such  com- 
mittees. 

Mixed   Departments — ^Proportion  of   Representation. 

Representation  on  joint  shop-committee  is  propor- 
tional if  the  women  workers  number  less  than  50% 
of  the  whole.  Where  the  percentage  of  women  is 
higher,  a  number  of  the  men  and  women  representa- 
tives is  equal.  The  minimum  number  of  any  mixed 
committee  is  five  members,  two  (at  least)  of  whom 
are  women. 
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GROUP  COMMITTEES 

Coostitutioa 

(a)  There  arc  eight  group  committees,  meeting  at 
regular  intervals,  dealing  with  matters  referred 
to  them  by  the  Council  and  shop-committees. 

(b)  A  group  committee  consists  of  one  employees' 
representative  from  each  shop-committee  (in- 
cluded in  the  group),  together  with  a  secretary 
appointed  by  the  group  and  the  group  member 
of  the  Council. 

(c)  A  group  committee  has  the  right  to  call  in  a 
foreman  or  member  of  the  staff  on  a  technical 
question  or  a  matter  affecting  their  particular 
department. 

(d)  Group  committees  elect  their  own  officers. 

(e)  Members  of  group  committees  retire  annually 
and  are  eligible  for  re-election. 

(f)  In  cases  of  a  vacancy  a  special  election  is  held 
to  fill  an  unexpired  term. 

(g)  When  a  member  of  the  Works  Council  expects 
to  be  absent,  the  group  committee  has  the  right 
to  send  either  its  secretary  or  chairman  to  attend 
the  meetin|^  and  represent  them  at  the  time 
matters  affecting  their  group  are  being  dis- 
cussed, and  that  representative  has  the  power 
to  vote  on  such  matters  only. 

Powers  and  Functions.  Group  committees  act  as  a 
means  of  affording  workers'  representatives  on  the 
Council  an  opportunity  of  discussing  with  the  mem- 
bers of  the  shop-committees  matters  which  are 
required  to  be  brought  before  the  Council,  so  as  to 
obtain  the  necessary  information;  also  to  enable 
these  representatives  to  convey  information  or 
instruction  from  the  Council  to  the  shop-committees. 

Interconnection.  Secretaries  of  group  commititeds 
may  be  invited  to  attend  meetings  of  correspond- 
ing group  committees. 

WORKS  COUNCIL 

Constitution 
Method  of  Formaticm.    The  Works  Council  consists 
of  16  members,  comprising, 

8  Firm's  representatives, 
8  Workers'  representatives. 
Firm's  Representatives.     The  firm  appoints  8  repre- 
sentatives nominated  by  their  colleagues  as  follows : 
2  Directors. 

2  Staff  "A"    (1   factory  and   1   commercial 
side). 

1  Staff  "B." 

2  Departmental   managers   or   foremen   "A" 
(1  trades,  1  manufacturing), 

1  Foremen  "B." 


Workers'  Representatives.  The  workers*  representa- 
tives (8)  are  elected,  one  by  each  of  the  8  groups 
of  vocations  mentioned  in  Schedule  B,  into  which 
the  employees  have  been  divided. 

Qualifications  of  a  Workers'  Candidate.  A  candidate 
for  election  as  a  workers'  representative  must: 

(a)  Be,  or  have  been,  a  member  of  a  shop-com- 
mittee ; 

(b)  Be  nominated  by  at  least  5  voters  in  his  own 
group; 

(c)  Be  at  least  21  years  of  age. 

Qualifications  of  a  Voter.  The  qualifications  of  a  voter 
for  a  representative  on  the  Works  Council  are  the 
same  as  for  workers'  representatives  on  a  shop-com- 
mittee. 

Methods  of  Election.  The  names  of  candidates  are 
submitted  to  their  respective  groups,  and  in  case 
there  is  more  than  one  candidate  for  any  group  the 
workers  in  that  group  elect  by  ballot 

Successful  Candidate  Must  Receive  Majority  of  Votes. 
No  candidate  can  be  elected  as  a  representative  at 
any  election  unless  he  receives  an  absolute  majority 
of  the  votes  cast.  If  at  any  election  no  candidate 
receives  a  majority  of  votes,  the  first  ballot  is  taken, 
omitting  the  name  of  the  candidate  who  receives  the 
fewest  votes  at  the  prior  election,  and  so  on,  until 
someone  of  the  candidates  receives  an  absolute 
majority  of  votes. 

Terms  6f  Office.  Subject  to  the  next  clause  repre- 
sentatives on  the  Council  hold  office  for  two  years. 

Retirement  and  Re-election.  Four  of  the  firm's  repre- 
sentatives retire  each  year  and  are  eligible  ^for 
re-appointment.  Four  of  the  workers'  representa- 
tives retire  each  year  and  (subject  to  the  rules 
hereinafter  mentioned)  are  eligible  for  re-election. 
When  a  workers'  representative  has  servd  for  two 
consecutive  periods,  he  is  ineligible  for  re-election 
until  after  the  expiration  of  one  year  from  the  date 
of  his  last  retirement  from  office.  The  representa- 
tives to  retire  each  year  are  those  who  have  been 
in  office  for  the  longest  time  since  their  last  election. 
As  between  representatives  who  have  been  in  office 
for  an  equal  length  of  time  since  their  last  election 
those  to  retire  are  selected  by  drawing  lots. 

Casual  Vacancies.  Casual  vacancies  are  filled  up  as 
they  occur. 

Functions 

Powers.  The  Works  Council  may  take  such  action  as 
may  be  arranged  between  it  and  the  Board  of  Direc- 
tors with  regard  to  any  of  the  matters  mentioned 
in  Schedule  A.  The  Council  has  executive  action  in 
matters  delegated  to  it  by  the  Board.    With  regard 


Digitized  by 


Googl( 


Page  80 


Law    and    Labor 


March,  1920 


to  Other  matters  the  Council  acts  either  through  the 
Board  or  after  obtaining  the  Board's  consent. 

Reports.  Reports  of  the  proceedings  are  furnished 
periodically  to  the  Board  and  abstracts  of  such  pro- 
ceedings are  published. 

Power  To  Ask  For  Outside  Advice,  Etc  The  Works 
Council  has  power  to  ask  for  the  advice,  assistance 
and  co-operation  of  any  of  the  committees  or  other 
organizations  in  existence  at  Bourneville,  including 
trades  union  representatives. 

Responsibility.  The  Works  Council  is  subject  to  and 
responsible  to  the  Board  of  Directors  only. 

General  Regulations 

Chairmen  (2).  The  firm's  representatives  and  the 
workers'  representatives  each  elect  a  chairman  who 
presides  at  alternate  meetings  of  the  Works  Council. 
Each  side  also  elects  a  vice-chairman. 

Secretaries  (2).  Each  set  of  representatives  may 
appoint  a  secretary,  who  is  not  a  member  of  the 
Council.  Each  secretary  is  entitled  to  attend  the 
meetings  of  the  Council  and  to  take  part  in  its 
discussions,  but  has  no  vote.  The  secretaries  work 
jointly,  quarters  and  stationery  being  provided  by 
the  firm.  Time  spent  on  the, Council's  business  by 
the  workers'  secretary  is  paid  for  by  a  workers*  levy. 

Meetings.  The  Works  Council  meets  at  least  once  a 
month.  Half  the  meetings  are  held  in  the  firm's 
time  and  half  in  the  workers'  time. 

Method  of  Business.  The  Council  has  power  to 
appoint  committees  consisting  either  wholly  of  its 
own  members  or  partly  of  its  own  members  and 
partly  of  other  employees,  or  directors  of  the  firm. 
The  Council  may  delegate  to  any  committee  such  of 
its  powers  as  it  may  choose,  and  may  at  any  time 
withdraw  such  delegated  powers. 

Chairman  Not  To  Have  A  Casting  Vote.  The  chair- 
man of  the  Council  does  not  have  a  second  or  cast- 
ing vote. 

When  Referendum  Is  To  Be  Taken.  Any  resolution 
of  the* Council  which  affects  working  conditions,  is, 
if  desired  by  three  or  more  members,  submitted  to  a 
referendum  of  the  workers  concerned,  and  does  not 
become  effective  unless  approved  by  such  refer- 
endum. 


Trades  Union  Rules  Not  To  Be  Contravened.  No 
action  is  taken  by  the  Works  Council  contrary  to 
trades  union  rules  or  customs  except  with  the  writ- 
ten consent  of  the  trade  unions  concerned. 

Consultations  With.  Trades  Union  Representatives. 
When  matters  aflfecting  any  trades  union  are  being 
discussed,  the  Council  may  invite  the  district  com- 
mittee's representative  within  the  works  to  be 
present. 

Power  To  Revise  Constitution  and  Rules.  The  Coun- 
cil may,  with  the  consent  of  the  Board  and  of  the 
workers'  representatives  on  the  Council,  revise  or 
alter  the  constitution  and  functions  of  the  shop- 
committees  or  Works  Council,  or  any  of  the  regula- 
tions herein  contained.  Notice  of  any  proposed 
revision  or  alteration  is  posted  in  the  works  at  least 
one  month  before  it  is  finally  adopted,  to  allow 
opportunity  for  objections  to  be  sent  in  to  the 
secretaries  of  the  Works  Council. 

JOINT  COUNSEL 

(Men  and  Women) 

Joint  Council  Meetings.  Joint  meetings  of  the  two 
Councils  are  held  quarterly.  Special  meetings  arc 
called  at  the  request  of  either  Council  provided 
three  working  days'  notice  is  given  to  all  members. 
Agenda  accompanies  notice.  A  chairman  is  elected 
at  each  meeting  of  the  Joint  Council.  The  secre- 
taries of  the  separate  Councils  act  at  joint  meetings. 

Men's  and  Women's  Council  Meetings— Interconnec- 
tion. The  secretaries  of  one  Council  attend  the 
meetings  of  the  other  Council. 

Joint  Council  Committees.  Joint  Council  Committees 
are  appointed  by  the  Joint  Council  from  its  own 
members,  with  power  to  call  in  non-members  for 
consultation. 

Council  Conunittees.  Council  Committees  of  the  two 
Councils  may  meet  jointly. 

Standing  Works  Committees,  Etc.  In  all  cases  in 
which  representatives  from  the  works  are  to  be 
appointed  on  standing  and  other  works  commit- 
tees, such  representatives  are,  unless  otherwise 
requested  by  the  Board  for  any  special  reason, 
nominated,  if  women,  by  the  Women's  Council,  or, 
if  men,  by  the  Men's  Council.  The  nominees 
need  not  necessarily  be  members  of  either  Council. 
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THE  very  idea  of  the  power  and  the  right  of  the  people  to 
estabUsh  government  presupposes  the  duty  of  every  indi- 
vidual to  obey  the  established  government.  All  obstructions 
to  the  execution  of  the  laws,  all  combinations  and  associations, 
under  whatever  plausible  character,  with  the  real  design  to 
direct,  control,  counteract  or  awe  the  regular  deliberation  and 
action  of  the  constituted  authorities,  are  destructive  of  this  fun- 
damental principle,  and  of  fatal  tendency.  They  serve  to  organ- 
ize faction,  to  give  it  an  artificial  and  extraordinary  force;  to 
put,  in  the  place  of  the  delegated  will  of  the  nation,  the  will 
of  a  party,  often  a  small  but  artful  and  enterprising  minority 
of  the  community.  *  *  *  However  combinations  or  associa- 
tions of  the  above  description  may  now  and  then  answer 
popular  ends,  they  are  likely,  in  the  course  of  time  and  things, 
to  became  potent  engines,  by  which  cunning,  ambitious  and 
unprincipled  men  will  be  enabled  to  subvert  the  power  of  the 
people  and  to  usurp  for  themselves  the  reins  of  government, 
destroying  afterward  the  very  engines  which  have  lifted  them 
to  unjust  dominion." 

— Washington's  Fatetodl  Address. 
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The  Annual  Banquet  of  the  League 

Governor  Henry  J.  Allen  of  Kansas,  Governor  John  J.  ComweU  of 
West  Virginia,  Reverend  Nehemiah  Boynton  and  Mr.  Daniel  Davenport 


The  annual  banquet  of  the  League  for  Industrial 
kights  was  held  at  the  Waldorf,  on  March  5th. 
Following  the  dinner,  Mr  Wood  introduced  Mr.  Daven- 
port as  toastmaster.  In  the  course  of  his  introductory 
remarks,  speaking  of  the  work  of  the  League,  Mr. 
Davenport  said  : 

"You  came  here  at  the  invitation  of  an  association 
which  has  an  ideal,  which  was  formed  eighteen  years 
ago  for  the  purpose  of  securing,  not  by  force  and 
violence,  but  through  the  processes  of  the  Courts, 
justice  and  equality  for  all  men.  If  I  were  to  define 
and  describe  the  foundation  principle  of  this  organiza- 
tion, it  is  the  Square  Deal,  the  belief  in  the  rights  of 
men,  regardless  of  wealth  or  poverty,  regardless  of 
position — the  humble  mechanic,  the  employer,  the  man 
of  great  possessions.  This  organization  was  formed 
for  the  purpose  of  securing,  by  the  processes  of  the 
Courts,  the  rights  of  men  invaded  by  others.  As 
the  Supreme  Court  of  the  United  States  said,  in  one 
of  the  cases  which  we  were  instrumental  in  carrying 
through  to  that  Court,  'The  duty  of  Society  is  to  pro- 
tect the  one  against  the  many  as  well  as  the  many 
against  the  one.'  So  through  all  these  years,  by  every 
avenue  that  we  can  find,  we  have  endeavoured  to 
preach  and  to  carry  out  the  principle  of  Individual 
Liberty,  the  right  of  a  man  to  work  and  earn  his  living, 
whether  he  belongs  to  a  union  or  not,  provided  he 
respects  the  rights  of  others  and  obeys  the  laws  of  his 
country.  The  great  effort  of  this  Society  has  been, 
with  the  help  of  the  Judiciary,  to  write  into  the  fabric 
of  American  jurisprudence  this  principle.'^ 

The  toastmaster  then  introduced  Governor  Cornwell, 
who  spoke  of  the  importance  of  the  work  of  the  League 
in  defending  industry  against  the  unlawful  aggressions 
'  of  organized  labor  and  the  dependence  of  the  safety  of 
American  institutions  upon  the  energy  and  forethought 
of  the  business  men  of  the  country.  Referring  to  the 
course  of  present  events  in  industrial  affairs,  the 
Governor  said : 

"What  is  the  worst  omen  today  in  the  industrial 
and  political  world?  In  my  judgment  it  is  that  the 
radical  labor  leaders  in  this  country  are  attempting, 
and  apparently  successfully  attempting,  to  lead  the 
trade  unions,  the  labor  unions  away  from  the  things 
for  which  they  were  organized  and  lead  them  into 
revolutionary  political  action.  There  is  absolutely  no 
question  but  that  a  great  many  of  the  radical  labor 
leaders  in  this  country  have  gone  into  politics  for 


the  purpose,  not  only  of  taking  over  your  State  and 
your  National  Government,  but  when  they  take  them 
over,  they  want  to  so  constitute  your  laws  and 
to  so  change  your  industries  that  when  they  take 
over  your  government,  they  will  take  over  your  indus- 
tries with  it,  because  they  want  government  ownci^ 
ship  and  nationalization  of  a  great  many  of  these 
industries,  if  not  all  of  them.'' 

The  Governor  then  turned  to  the  Plumb  Plan  and 
discussed  the  progress  which  it  is  making  under  radical 
leadership  and  the  efforts  which  are  being  made  to 
push  it,  and  referred  to  the  fact  that  not  only  the 
railroad  men  declared  for  the  nationalization  of  the 
railroads,  but  the  miners  have  declared  for  the  national- 
ization of  the  mines,  and  that  the  program  may  be 
indefinitely  extended,  if  once  it  gets  headway.  The 
Governor  continued : 

"So  we  have  today  not  only  Mr.  Plumb's  plan  for 
nationalizing  the  railways,  but  he  has  been  generous 
enough  quite  recently  to  issue  a  new  and  compre- 
hensive industrial  program  going  the  full  length  and 
proposing  to  nationalize  all  the  basic  industries  of 
the  country. 

"Gentlemen,  it  would  not  be  worth  while  to  pause  to 
argue  against  those  proposals  or  even  mention  or 
discuss  them,  were  it  not  for  the  fact  that  the  men  who 
have  propounded  them  and  who  have  proposed  them, 
and  who  are  advocating  them,  are  determined  to  push 
those  propositions  before  the  country,  and  you  are 
going  to  hear  those  things  discussed  for  a  number  of 
years,  in  my  judgment,  and  you  have  got  to  meet  those 
things  and  meet  them  before  the  American  people, 
meet  them  by  argument,  by  reason,  by  common-sense, 
by  propaganda ;  otherwise,  your  industries  will  not  be 
safe,  and  your  government  itself  will  not  be  entirely 
out  of  danger,  because  they  cannot  put  across  such  a 
program  as  that  without  subverting  our  entire  form  of 
government  Whenever  that  time  comes,  we  will  no 
longer  have  a  democracy  such  as  we  have  today,  we 
will  no  longer  have  popular  elections  and  public  rule ; 
but  our  country  will  be  absolutely  dominated  by  a 
despotic  labor  minority.  And  so,  it  is  necessary,  in  my 
judgment,  to  look  these  things  squarely  in  the  face  and 
make  up  your  mind  that  you  have  got  to  meet  them 
and  deal  with  them  just  as  you  have  dealt  with  these 
boycotts  in  the  Courts  within  the  past  few  years. 

"What  have  you  had  presented  to  you  in  the  past 
few  weeks?    A  little  while  afro  there  assembled  in  the 
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dty  of  Chicago  a  lot  of  radicals,  the  most  extremely 
radical  labor  leaders  in  the  comitry,  who  formed  a  new 
political  party,  but  that  party  did  not  bid  fair  to  be  a 
success;  and  the  older  and  more  discreet  leaders  of 
labor,  such  as  Mr.  Gompers  and  those  associated  with 
him,  did  not  choose  to  embark  in  that  new  political 
party  and  follow  it  up ;  but  Mr,  Gompers  has  brought 
forward  a  different  program,  and  that  is,  he  has  asked 
the  men  who  belong  to  the  different  labor  organiza- 
tions to  put  aside  all  their  political  principles,  to 
absolutely  discard  their  party  affiliations,  to  forget 
what  political  party  they  did  belong  to,  and  to  go  to 
the  primaries  and  elections  and  nominate  and  elect  men 
who  will  sacrifice  their  political  principled  and  their 
political  convictions  and  who  will  agree  to  be  dom- 
inated absolutely  by  him  and  by  the  labor  organiza- 
tions affiliated  with  the  American  Federation  of  Labor. 

''Candidates  in  this  election  are  to  be  stood  up  and 
questioned,  and  they  must  be  pledged  to  do  what? — 
To  stand  up  and  vote  the  Organized  Labor  program. 
And  what  is  that  program?  Mr.  Gompers  has  not 
defined  it ;  but  you  know,  your  Association  knows,  and 
your  Chief  Counsel  here  knows,  that  every  time  you 
have  gone  into  the  Courts  in  the  past  and  secured  a 
decision  which  would  restrain  these  organizations  from 
destroying  an  industry,  that  just  so  soon  as  that 
decision  was  rendered,  these  men  have  gone  to  the 
Courts  of  the  United  States,  and  gone  to  your  State 
Legislatures  and  sought  to  secure  legislation  which 
would  obviate  and  void  and  overturn  that  decision. 
So  you  know  what  those  programs  have  been  in  the 
past.  These  proposals  have  not  been  ratified,  but  the 
headway  that  the  radicals  are  making  in  many  of  the 
organizations  in  this  country  justifies  you  and  me  in 
believing  that  they  will  eventually  get  control ;  unless 
public  sentiment  is  aroused  in  the  unions  and  outside 
of  them,  they  will  eventually  get  control  of  these  labor 
unions,  all  of  them ;  and  the  demand  for  the  national- 
ization of  industries  will  come  then  through  the  Amer- 
ican Federation  of  Labor  as  well  as  through  these 
individual  organizations  that  have  already  endorsed 
them.    *    *    ♦ 

"It  is  their  purpose  and  their  intention  to  elect  a 
Congress  and  a  President  of  the  United  States,  if  possi- 
ble, that  will  be  pledged  absolutely  to-  the  demands  of 
Organized  Labor.  What  is  your  answer  to  that  ques- 
tion? What  will  be  the  answer  of  the  American 
people?  I  don't  know,  but  I  think  I  know  what  the 
answer  ought  to  be.  I  think  I  know  what  my  own 
answer  will  be.  For  myself  I  shall  neither  help 
nominate  nor  will  I  help  elect  any  man  today  in  office 
who  will  be  dominated  or  who  will  pledge  himself  to 
be  dominated  by  any  class  of  people  in  this  country, 


whether  they  are  rich  or  whether  they  are  poor. 
(Applause).  The  man  who  will  pledge  himself  to  tup- 
port  any  set  of  men  or  to  be  governed  or  controlled  by 
any  industry,  that  man  is  not  the  man  you  want  to 
nominate  or  elect  to  oiBce*  You  don't  want  to  own  or 
control  a  public  official.  If  you  do,  you  want  something 
to  which  you  are  not  entitled.  (Applause).  Then  if 
you  are  not  entitled  to  ownership  of  a  President  and  of 
the  Congress  of  the  United  States,  then  Mr.  Gompers 
and  the  Federation  of  Labor  and  those  associated  with 
them  are  not  entitled  to  the  ownership  of  those  people. 
(Applause).  All  any  candidate  for  office  ought  to 
pledge  himself  to  would  be  to  stand  by  the  United 
States  Government,  the  Constitution  of  the  United 
States,  and  to  be  fair  and  impartial  in  the  administra- 
tion of  his  office,  whether  that  office  be  executive  or 
whether  it  be  legislative :  that  is  all  any  man  ought  to 
ask  a  candidate  to  pledge  himself  to  do.    (Applause). 

''But  the  business  men  of  this  country — the  profes- 
sional men,  the  farmers  and  the  tradesmen  and  the  men 
\who  toil,  who  are  not  controlled  absolutely  by  some 
radical  labor  leader — ^those  men  must  be  appealed  to; 
they  must  be  appealed  to  through  propaganda,  through 
education,  and  through  every  channel  through  which 
you  can  reach  them,  rouse  them  to  the  danger  that 
comes  and  will  come  in  upon  the  proposition  of  the 
absolute  control  of  Congress  or  your  State  Legislatures 
by  any  class  of  men  or  any  group  of  men,  whatever  they 
may  be.  Where  you  have  a  public  official  who  has 
the  courage,  the  integrity,  the  honesty,  and  who  is  will- 
ing to  stand  fire,  it  is  your  duty  and  business  to  stand 
squarely  behind  that  man  and  to  support  him  in  a  crisis. 
(Applause). 

"For  years  you  have  been  fighting  the  boycott  in 
this  country,  and  I  have  wondered,  as  I  have  talked 
with  your  Counsel  tonight, — ^I  have  wondered  where 
American  industry  would  be  tcmight  if  your  organiza- 
tion had  never  existed  or  if  some  other  organization 
had  not  made  the  fight  in  the  Courts  in  this  coimtry 
that  you  have  made.  I  don't  know  and  you  don't  know 
what  the  result  would  have  been.  But  there  is  one 
thing  more,  one  step  more  that  you  have  got  to  take^ 
and  that  is  you  have  got  to  organize  and  begin  a  cam^ 
paign  in  this  country  to  do  what? — ^To  rid  the  country 
of  these  strikes  which  are  wholly  unnecessary  on  every 
hand.    (Applause).    ♦    ♦    ♦ 

'If  there  are  courts  in  this  country  set  lip  (and  there 
are  Federal  and  State  Courts)  for  the  purpose  of  adju- 
dicating claims  and  contentions  between  individual 
citizens,  in  the  name  of  sense  aren't  the  American  peo- 
ple wise  enough  big  enough,  strong  enough  and  fair 
enough  to  set  up  in  this  country  Courts  where  differ- 
ences between  the  employer  and  the  employee  groups 
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can  be  adjudicated  and  adjusted  without  carrying  on 
industrial  warfare  Hut  means  irremediable  damage  to 
the  American  peo|^  and  to  the  public? 

^'Gentlemen,  this  Association  has  done  great  work  in 
the  past  You  have  a  siAendid  opportunity  before  you 
in  future  in  connection  with  this  specific  campaign  I 
have  spoken  of  which  has  been  commenced  by  the 
American  Federation  of  Labor  and  those  allied  with 
Aem.  You  have  not  only  an  opporttmity  but  you  have 
a  duty  confronting  you,  and  tmleaa  the  American  people 
are  aroused  througfh  sudi  assodatfons  as  yours  to  the 
doud  that  hangs  over  us,  to  die  danger  of  this  continu- 
ous agitation,  to  the  danger  of  these  unwarranted  and 
unjustified  strikes,  to  this  industrial  warfare,  unless 
they  can  be  aroused  to  that  danger,  then  we  will  have 
in  future  many  years  of  industrial  strife,  and  in  the  end 
the  very  existence  of  thb  American  Government  itself 
may  be  endangered.    I  thank  you."    (Applause). 

The  toastmaster  then  introduced  the  Reverend  Dr. 
Boynton.  He  spoke  of  the  necessity  of  an  ideal  as  a 
load  star  for  American  cnteiprise.  In  this  connection, 
he  said : 

**The  thing  which  is  trotiblinjg  me  about  America 
just  now  is  not  our  institutions,  because  institutions 
are  temporary  things.  The  thing  that  is  troubling  me 
about  America  is  the  size  of  our  American  ideals.  An 
ideal  is  a  thing  which,  If  it  be  given  an  opportunity,  is 
bound  to  grow  and  to  develop  and  to  enlarge  and  reach 
out  to  challenge  a  divfner  goal.  That  has  been  the 
history  of  America  from  the  beginning.  Those  fore- 
fathers of  ours  who  came  over  here,  when  they  started 
in  upon  the  institution  of  farming,  getting  their  little 
homes  together  and  started,  were  not  simply  engaged 
in  those  relationships;  they  were  bigger  than  their 
job,  they  had  an  ideal  of  freedom  and  righteousness 
which  they  deposited  in  the  very  heart  of  every  indus- 
try, whatever  the  ittdustry  may  have  been;  and  our 
country  grew  strong  and  powerful  and  lordly,  because 
of  the  sweep  of  the  power  of  the  ideal  in  all  the  varied 
institutions  of  our  land.  There  were  ideals  In  political 
life,  would  you  believiC  it,  in  those  dajrs  to  which  I 
refer.     (Laughter). 

**Now  we  have  come  to  the  place  in  our  national 
housekeeping  when  the  question  is:  Are  we  Amer- 
icans as  large  as  our  job?  Is  our  American  idealism 
adequate  to  the  summons  which  is  inevitably  ours 
today?  That  is  the  biggest  question  in  American  life : 
not  the  question  of  Capital  per  se,  not  the  question  of 
Labor  per  se;  not  the  question  of  the  relation  of  the  races 
per  se;  but  the  question  of  the  proportions  of  our  national 
ideals,  which  have  always  been  growing  up  to  this 
present  time  and  which  we  thought  WTcre  so  fine  and  so 
high  and  so  splendid  and  so  noble,  as  it  was  when  our 


boys  by  the  million  went  over  the  sea,  in  order  that 
justice  and  righteousness  might  still  live  in  the 
earth.    *    *    * 

*'This,  then,  is  the  simple  message  which  I  bring  to 
you  tonight:  The  place  where  your  business  or  pro- 
fession and  my  own  find  their  common  denominator, 
the  biggest  thing  in  the  world,  is  the  ideal  The  great- 
est need  of  America  today  is  a  revival  of  the  ideal.  It 
is  the  only  thing  which  can  make  the  Home,  which  can 
make  our  Work,  which  can  make  oiu:  politico— yes, 
which  can  make  our  Religion, — ^worth  having.  And 
as  we  educate  ourselves  to  the  ideal  in  just  those 
exemplifications  of  the  ideal  which  is  yours  when  you 
adopt  the  principle  of  the  Square  Deal  for  every  man, 
whether  he  wear  the  ermine  or  is  clothed  in  shirt- 
sleeves, just  in  proportion  as  the  ideal  gets  into  play  in 
our  American  life  again  today,  the  good  old-fashicmed 
ideal  of  our  forefathers,  some  of  whom  mes%  of  our 
party  and  some  of  whom  were  of  the  oAer  pttty,  it 
makes  little  difference  which,  eo  long  as  the  whits  ideal 
was  shining  in  the  soul  of  both  of  tham, — Gcndemen, 
beware  of  the  tynsmj  of  the  instttutioni  Never  for- 
get that  the  triumph  is  in  the  keeping  of  the  ideal." 
(Applause.) 

The  last  speaker  of  the  evening  was  Governor  Allen 
of  Kansas,  who  described  to  the  diners,  the  occasion 
out  of  which  the  Industrial  Relations  Court  of  Kansas 
arose,  the  purpose  which  it  is  expected  to  fulfill,  and 
the  present  indications  for  its  success.  Governor  Allen 
said: 

"When  the  Coal  Strike  came  on  in  Kansas,  we  found 
the  Coal  Industry  in  the  bituminous  fields  one  hundred 
per  cent  organized ;  they  all  went  out  on  strike.  Every- 
body was  out  of  coal  except  the  operators  and  the 
miners  who  had  looked  forward  to  the  event,  and  in  a 
very  short  time  there  was  suffering  in  the  homes  and 
in  the  hospitals.  Schools  were  closed,  business  insti- 
tutions were  closing  down ;  and  I  went  to  the  Supreme 
Court  of  my  State  and  said  I  would  like  to  take  over 
the  Mines  of  Kansas  to  see  if  we  could  not  get  some 
coal  out  of  them,  and  they  said,  'Upon  what  allega- 
tions?' 'O,  upon  any  allegations  that  will  work;  I 
don't  care.'  (Laughter  and  applause).  'Fix  up  the 
allegations  to  suit  yourselves.'  (Laughter).  I  said, 
'Any  charge  you  make  against  these  mining  operators 
I  think  I  can  sustain.'  And  then  the  wise  old  Chief 
Justice  of  my  State  said:  'You  are  asking  us  to  give 
to  you  some  sixty  to  seventy  million  dollars  worth  of 
property,  and  it  is  rather  a  serious  matter,  don't  you 
think  ?'  I  said,  'I  think  it  is,  but  this  property  is  now 
valueless,  because  it  is  producing  no  coal.  And  so  if 
you  will  give  them  to  me,  I  will  see  if  we  can't  get 
some  coal  out  of  these  silent  mines.'   I  had  been  observ- 


Digitized  by 


Googl( 


April,  1920 


Law    and    Labor 


Page  85 


ing  for  two  years  in  France  a  type  of  man  who  over- 
come obstacles,  and  when  they  (the  miners)  told  me 
that  coal  could  be  mined  only  in  a  certain  way,  at 
certain  hours  of  the  day,  by  certain  individuals,  most 
of  whom  were  not  born  in  this  country,  under  certain 
regulations,  having  in  the  basement  of  my  mind  these 
representatives  I  knew,  I  was  not  favorable  to  accept- 
ing their  verdict 

"After  they  had  given  me  the  mines,  I  appealed  to 
the  miners  to  go  back  to  work  for  the  State;  and,  in 
all  justice  to  them,  I  want  to  say  that  more  than  fifty 
per  cent  of  them  evidenced  their  eagerness  to  go  b^ck ; 
they  wanted  to  go  back;  they  were  the  conservative 
class  of  miners,  but  always  they  would  say:  'Gover- 
nor, we  can't  do  it.  We  think  your  proposition  is  fair, 
but  we  can't  go  back,  because  Mr.  Howatt  is  in  Wash- 
ington (or  somewhere  else).  Our  leaders  won't  let  us 
go  back,'  though  over  one-half  the  mining  population 
would  have  gone  back. 

"I  pressed  my  offer,  which  was  that  they  go  back  at 
the  old  rate  of  wages  and  with  a  retroactive  application 
of  whatever  new  wages  were  agreed  upon  in  the  con- 
troversy ;  and  that  if  by  the  1st  of  January  their  own 
officials  and  the  government  officials  and  the  operators' 
officials  had  not  agreed  upon  a  new  schedule^  the  State 
would  take  up  tht  situation  and  we  would  negotiate 
a  satisfactory  wage  scale,  and  whatever  wage  scale  we 
negotiated  would  be  retroactive.  Six  weeks  later  they 
received  somewhat  the  same  sort  of  proposition  from 
the  Government  and  are  now  waiting  for  final  deter- 
mination. Finally  at  the  last  meeting  I  said:  'Unless 
you  men  go  back  to  work  Monday,  I  will  fill  this 
district  with  volunteers.'  They  said,  'How  many  do 
you  think  you  can  bring  down  here?*  I  said,  'I  can 
bring  as  many  as  I  need.' 

"And  that  night  I  issued  my  call  for  volunteers  to 
go  into  the  mines  and  mine  coal,  and  within  24  hours  I 
received  an  offer  of  more  than  11,000  men  (Applause)  ; 
and  if  I  had  kept  the  lists  open,  I  could  have  had  a 
hundred  thousand.  Why,  Kansas  would  have  gone 
into  that  field  and  would  have  dug  the  coal  with  their 
finger  nails  if  it  had  been  necessary.  I  selected  from 
this  magnificent  offering  of  more  than  11,(XX)  a  suffi- 
cient number  of  robust  young  men,  many  of  them 
from  the  schools  and  the  colleges.  Most  of  them  had 
seen  service  over  seas,  and  I  sent  them  immediately 
into  the  mining  fields,  and  I  sent  along  with  them  a 
regiment,  the  Fourth  Regiment  of  the  Kansas  National 
Guard,  which  we  did  not  need ;  but  if  we  had  not  sent 
them^  we  would  have  needed  them,  there  was  no  doubt 
of  it.    *    *    * 

"I  remember  one  dark-browned  son  of  a  foreign  land, 
who  sided  up  to  one  of  our  volunteers  and  said :  'Boy, 


you  are  not  going  out  to  the  fields  at  this  time?'  At 
that  time  the  thermometer  was  below  zero,  and  the 
Kansas  wind  was  working  into  a  blizzard.  The  boy 
said :  'Yep,  the  Governor  says  we  are  going  out  tonight 
and  will  mine  coal  tomorrow.'  The  man  said:  'You 
can't  mine  coal  in  weather  like  this ;  the  mines  are  full 
of  water,  the  machinery  is  out  of  order,  and  you  can't 
do  it ;  it  is  slow  getting  out  there.'  I  watched  this  lad ; 
he  never  turned  his  face  to  the  miner,  but  he  spoke  to 
him  out  of  the  side  of  his  mouth  and  he  said:  'Ever 
been  in  the  trenches  in  France?'  (Applause).  And 
this  miner  never  had  been,  so  he  did  not  have  an 
answer. 

"Well,  these  lads  went  to  work,  and  before  daylight 
one  mine  had  produced  a  car  of  coal.  They  rang  me 
up  and  told  me  about  it ;  I  never  heard  so  much  cack- 
ling over  one  car  of  coal  as  they  had  over  that  car. 
The  next  day  they  produced  ten  cars;  in  some  thirty 
different  mines  in  ten  days  we  had  produced  enough 
coal  and  slag — ^we  produced  a  great  deal  of  slag, 
because  these  lads  were  so  green  at  it,  and  when  they 
put  a  charge  of  dynamite  in,  they  oftentimes  produced 
more  slag  than  coal ;  but  in  ten  days  we  had  produced 
enough  coal  and  slag  to  relieve  the  emergency  in  more 
than  two  hundred  communities  in  the  State.  We  had 
reopened  the  schools  and  the  stores  and  the  theatres, 
we  had  re-established  and  supplied  coal  for  the  homes 
and  the  hospitals,  and  the  strike  was  broken.    *    *    * 

"And  then  after  it  was  over  we  called  a  special  ses- 
sion of  the  Legislature  for  the  purpose  of  relieving  the 
future  of  the  possibility  of  ^a  recurrence  of  that  sort  of 
warfiare  and  controversy  and  passed  a  law.  Let  me 
say,  lest  I  be  misunxlerBtood,  the  law  which  we  passed 
in  the  Kansas  Legislature  was  not  a  law  against  union 
labor,  and  the  strike  which  was  brought  on  which 
caused  such  horrible  economic  waste  was  not  alto- 
gether the  fault  of  union  labor ;  that  the  coal  operators, 
the  men  who  owned  the  mines  were  equally  gfuilty 
with  the  miners.  I  have  seen  industrial  controversy 
waged  in  that  territory  for  twenty-five  years,  and  in  all 
the  industrial  controversies  I  have  witnessed  I  have 
never  yet  heard  from  either  side  one  expression  of 
comradely  brotherhood,  never.  Always  it  has  been 
upon  the  one  side  and  the  other  side  the  consideration 
as  to  how  one  side  might  sting  the  other  side.  And 
when  the  fuel  ban  was  off  the  operators  had  in  mind 
to  increase  the  price  of  coal  a  dollar  a  ton,  because 
there  was  no  longer  any  fuel  ban  created  by  the  regula- 
tions of  war.  And  then  the  miners  came  and  said  to 
the  operators:  'You  have  increased  the  price  of  coal 
a  dollar  a  ton.  Why  not  increase  our  wages?'  And 
they  said:  'We  don't  have  to  increase  your  wages. 
We  have  got  a  contract  with  you  that  you  are  to  mine 
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the  coal  for  until  the  war  is  over/  And  then  the  min- 
ers said :  'If  the  war  is  over  for  you,  it  ought  to  be 
over  for  us/  That  always  seemed  to  me  to  be  a  per- 
fectly reasonable  deduction  from  the  situation.  (Cries 
of  "Right/'  and  applause). 

"Well,  when  we  called  the  Legislature  together,  it 
was  for  the  purpose,  declared  in  the  message  with 
which  I  called  them  into  session,  to  create  an  Industrial 
Court,  an  act  which  should  give  the  State  the  power  to 
take  under  its  jurisdiction  offenses  committed  against 
it  in  the  name  of  Industrial  Warfare.     *    *     * 

"Labor  said:  'Why,  this  is  involuntary  servitude/ 
I  think  that  was  the  phrase  they  used,  'involuntary 
servitude';  and  as  I  heard  it,  every  time  my  mind  went 
back  to  the  months  I  had  spent  in  the  mining  district 
and  to  the  character  of  servitude  which  these  poor 
miners  voluntarily  voted  upon  themselves  when  they 
turned  over  their  own  liberties  to  their  characterless 
leaders.  (Applause).  I  have  never  seen  any  servitude 
to  equal  it.  They  told  us  when  we  began,  'You  are 
taking  away  from  us  the  only  weapon  we  have,  the 
weapon  of  the  strike.'  And  I  canvassed  in  my  mind 
what  they  have  been  able  to  do  with  that  weapon  dur- 
ing the  months  of  the  controversy,  and  I  have  found 
out  that  in  the  thirty-three  months  ending  January  1, 
1919,  there  have  been  in  the  bituminous  district  of 
Kansas  364  strikes,  an  average  of  eleven  strikes  a 
month,  and  those  strikes,  through  the  use  of  that 
weapon  which  the  laboring  man  bragged  about,  have 
gained  to  the  miners  in  dollars  and  cents,  those  364  uses 
of  the  weapon  had  gained  them  a  victory  amounting  to 
$778.84,  and  it  had  cost  them  in  wages  out  of  their 
scanty  pockets  $1,006,000,  and  in  the  year  which  fol- 
lowed, the  year  1919,  the  awful  toll  had  run  up  to 
$1,800,000  in  wages  denied  them,  and  in  that  year  they 
had  expendecl  out  of  their  pockets  for  dues  and  fines 
and  miners'  benefits  $157,000,  and  they  had  gained  no 
victory.  Ah,  surely,  surely,  Government  can  do  better 
for  these  poor  people  than  that.  And  they  talked  to 
me  of  brotherhood! 

"I  have  in  mind  today  the  picture  of  a  woman,  the 
wife  of  a  miner,  who  came  to  me  from  Weir  City,  a 
poor,  dragged  creature,  bearing  all  the  sordid  marks 
which  hopeless  poverty  places  upon  a  life,  and  she 
said :  'Governor,  I  have  spent  the  last  dollar  we  had 
to  come  in  and  tell  you  my  trouble.  My  husband  has 
only  one  eye  and  he  is  not  as  prosperous  as  the  other 
miners.  We  are  very  hard  up.  His  small  earnings 
don't  keep  us.  And  when  your  volunteers  came  down 
to  the  mines,  I  went  down  there,  thinking  I  might  get 
some  work  from  the  soldiers  and  men,  might  bring 
back  some  washing  and  mending  and  that  night  a  com- 
mittee from  my  husband's  own  local  called  upon  me 


and  told  me  I  was  to  do  no  work  for  the  soldiers  and 
miners;  I  was  not  to  go  back  there.'  I  said:  'I  will 
protect  you.'  She  said :  'I  don't  dare  go  back.'  I  said : 
'I  won't  let  them  hurt  you.'  She  said:  'I  know  they 
won't  hurt  me  while  you  are  here,  but  when  you  go 
away,  they  would  bum  my  house.'  O,  Government 
can  do  better  than  that  for  brotherhood. 

"Well,  when  we  had  called  the  special  session 
together,  we  found  that  we  had  two  peculiar  classes  to 
deal  with, — those  who  employed  labor  and  those  who 
labored,  the  operators  and  the  employees.  The  employ- 
ees came  in  greater  abundance,  because  there  were 
more  of  them.  When  the  session  had  got  together, 
I  discovered  that  they  had  organized  themselves  under 
a  leadership,  and  the  leadership,  curiously  enough, 
was  the  four  Brotherhoods  of  the  American  Railway 
Trainmen.  They  had  selected  them,  I  presume,  for 
two  reasons:  In  every  place  where  there  are  rail- 
road shops,  there  was  a  strong  railroad  union;  and 
then,  again,  these  men  representing  the  would-be 
autocracy  of  Organized  Labor,  had  been  responsible 
for  the  insane  notion  that  a  minority  may  coerce 
Government;  so  they  passed  the  Adamson  law;  and 
so  holding  the  idea  that  it  was  a  perfectly  proper  func- 
tion of  Organized  Labor  to  bluff  government,  they 
came  to  the  Kansas  Legislature  with  the  notion  that 
they  were  to  re-enact  the  principles  of  the  Adamson 
law.  I  am  very  glad  to  tell  you  they  were  not  suc- 
cessful. 

"The  legislature  invited  everybody  who  had  a  com- 
plaint to  come.  The  railroad  men  came  first  and  then 
all  the  others  came.  Frank  Wheeler  came,  repre- 
senting the  four  Brotherhoods  of  the  American  Rail- 
way Trainmen  and  spoke  five  hours.  The  legisla- 
ture listened  to  him  in  joint  session  with  great 
calmness,  and  then  otliers  came;  Lee  came.  Stone 
came,  and  Gompers  came  later;  and  then  after  Labor 
was  through,  we  invited  the  employers  who  came  with 
about  three  or  four  lawyers,  and  really  did  a  much 
more  effective  job  than  Organized  Labor.  They  went 
at  it  in  a  more  skillful  way. 

"But  after  they  had  finished,  the  legislature,  by  a 
vote  almost  unanimous, — only  seven  members  in  the 
lower  house  and  two  members  in  the  senate  voting 
against  it — passed  the  law  creating  the  Court  of 
Industrial  Relations  and  went  home.  (Applause.) 
They  did  not  pass  the  law  in  anger,  but  passed  it  in 
cold-blooded  determination  to  settle  the  nonsense.  It 
was  as  fine  an  exhibition  of  what  patriotic  Americans 
can  do  as  I  have  ever  known  to  be  written  into  the 
history  of  any  State.  For  a  long  while  we  had  been 
in  Kansas  like  you  are  in  New  York,  like  you  are 
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elsewhere,  divided  into  a  stratified  society  of  three 
groups:  at  the  top  up  until  a  few  years  ago  about 
1J4  per  cent  of  the  population  representing  employ- 
ing capital ;  at  the  bottom  about  6  per  cent  represent- 
ing Organized  Labor.  Those  two  strata  shifted 
after  the  passage  of  the  Adamson  law;  the  top  went 
to  the  bottom  and  the  bottom  went  to  the  top,  but 
we  remained  in  between,  92  per  cent  of  it,  a  jelly-like 
formation  having  no  power  save  the  power  of  passive 
resistance.  And  then  out  in  Kansas  this  protoplasm 
which  represented  us  began  to  move,  and  quiver,  and 
vibrate,  and  they  were  beginning  to  partake  of  some- 
thing of  that  characteristic  which  Horace  Greeley 
must  have  had  in  mind  when  he  said :  'The  American 
people  are  a  great  people  if  you  make  them  a  little 
mad.'  And  so  it  was  the  coming  out  of  the  sub- 
merged nine-tenths  of  the  population  standing  in  the 
background  and  saying,  to  the  legislative  members, 
'Don't  come  back  here  if  you  have  not  the  courage  to 
pass  this  bill.' 

"Now  the  bill  has  been  passed;  it  has  been  upon 
the  statute  books  about  two  months.  Men  say,  'Will 
it  work?'  Well,  it  is  working  yet.  (Laughter.)  The 
Court  was  established  on  a  Saturday  and  the  next 
Monday  400  miners  in  the  bituminous  district  walked 
out  on  what  they  call  a  protest  strike,  which  may  be 
produced  by  two  men,  for  anything  they  don't  like. 
Well,  soon  the  Attorney  General  came  into  the  dis- 
trict to  bring  proceedings  under  the  criminal  clauses 
of  the  law,  and  when  he  had  brought  seven  of  them 
into  his  presence,  the  leader  said:  'Forget  it,  Mr. 
Attorney  General;  it  was  not  a  regular  strike.  It 
was  just  a  blue  Monday.  We  had  payday  on  Satur- 
day, and  when  we  have  payday  on  Saturday  some- 
times we  have  a  blue-Monday;  and  if  you  will  give 
the  Governor  our  compliments  and  tell  him  we  don't 
intend  to  strike,  we  will  be  glad  to  go  back  to  work, 
which  we  are  now  proceeding  to  do.' 

"And  then  this  happened:  a  group  of  miners  hav- 
ing a  grievance  came  into  the  presence  of  the  Attor- 
ney General,  and  said:  'We  want  to  make  whatever 
arrangement  is  necessary  to  get  our  grievance  into 
your  court.'  This  was  significant  for  this  reason:  if 
they  had  followed  their  own  by-laws  in  case  of  a 
grievance  they  would  have  taken  it  to  their  locals, 
who  would  have  taken  it  up  to  the  district  presidents, 
who  would  have  taken  it  up  to  the  general  president, 
who  would  have  taken  it  up  with  the  operators,  and 
then  we  would  have  been  involved  in  a  strike;  but 
they  went  voluntarily  over  the  heads  of  their  own 
officers,  ignoring  their  own  by-laws,  when  they  came 
into  the  Court  and  said,  'Give  us  your  remedy.' 


"The  Court  has  been  in  operation  two  months. 
There  used  to  be,  as  I  said,  about  11  strikes  a  month 
in  that  one  district.  We  have  not  had  a  strike  since 
it  started.  We  have  filed  now  in  the  Court  some- 
thing like  twelve  cases,  one-half  of  which  have  been 
filed  by  union  labor  and  the  other  half  of  which  have 
been  filed  by  capital,  and  invariably  both  sides  waited 
upon  the  Court  with  the  highest  sort  of  expectation. 

"When  we  came  to  a  consideration  of  the  strike  of 
the  Maintenance  of  Way  Employees,  the  strike  direc- 
tor of  Kansas  came  to  me  with  a  telegram  which  he 
had  received  from  his  president  from  Detroit,  who 
told  him:  'Notify  all  bosses  that  strike  is  called  for 
Tuesday,  February  17.  Pass  the  word  along  the  line 
with  greatest  alacrity  possible.'  This  man  came  in 
and  after  I  read  it,  he  said,  'What  will  happen  to  me, 
if  I  do  that?* 

"I  said:  'Let's  read  this  law  over.'  We  read  it 
over.  We  got  to  the  point  which  declares  that  if 
officials  of  labor  unions  conspire  to  create  a  shortage 
in  the  production  of  any  necessity  upon  which  human 
welfare  depends,  he  may  be  fined  in  an  amount  not 
exceeding  a  thousand  dollars:  he  gasped,  twirled  his 
cuff  studs  a  couple  of  times  and  said:  'Is  that  so? 
You  could  fine  him  a  thousand  dollars.' 

"I  said:  'Read  this  other  clause.'  He  read  it. 
'You  could  put  him  in  the  penitentiary.'  I  said:  'I 
think  I  should  go  both  barrels ;  I  am  inclined  to  think 
I  would.  I  should  say  you  would  get  both  barrels.' 
And  then  he  said,  'Can  you  do  this?'  And  I  said: 
'It  is  the  law,  and  most  of  our  laws  work.'  (Laughter.) 
'O,  well,'  he  said,  'This  is  interstate  business.'  I 
said,  'Who  taught  you  to  say  that?'  'Well',  he  said, 
'Mr.  Walker,  our  President,  says  it  is  interstate  busi- 
ness.' I  said,  'How  long  have  you  lived  in  Kansas?' 
He  said:  'A  long  time.  I  am  a  good  citizen  and  I 
don't  want  to  violate  the  law.'  'All  right,'  I  said, 
'Remember  this;  there  is  no  interstate  law  in  crime. 
Now,  you  remember  that  the  Federal  Government 
used  to  sell  licenses  to  gentlemen  to  violate  the  prohi- 
bition law  in  Kansas;  anybody  who  had  the  money, 
and  the  inclination  and  the  opportunity  could  go  to 
an  internal  revenue  collector  and  buy  a  license  to  sell 
booze  in  Kansas ;  and  you  remember  we  used  to  meet 
them  at  the  border,  and  take  their  Federal  license  as 
prima  facie  evidence  that  they  were  criminals,  and 
absorb  their  booze  (Laughter)  and  confiscate  their 
automobiles  and  put  them  in  jail;  and  the  Federal 
Government  could  not  help  them.'  He  said,  'Well,  by 
gosh;  that  is  so.  You  did,  didn't  you?'  I  said, 
'Harby,  here  is  the  thing  you  are  forgetting,  and  it  is 
the  thing  that  citizens  forget,  and  it  is  the  thing  that 
some  governors  sometimes  forget.    There  is  nothing 
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greater  in  the  State  than  the  government  of  the  State, 
nothing/  (Applause.)  And  when  he  went  out,  he 
was  in  a  Christian  mood  (Laughter),  and  now  he  is 
getting  ready  to  bring  his  case  before  the  Kansas 
Court  of  Industrial  Relations  as  soon  as  the  private 
owners  of  the  railroads  have  identified  their  prop- 
erty. (Laughter.)  Then  we  are  going  to  hear  this 
case,  and  we  are  going  to  adjudicate  it. 

"Three  days  ago  in  St.  Louis  there  met  the  execu- 
tive committee  of  all  the  barrow-wheelers*  the  men 
who  work  in  the  sand-pits,  that  order  of  the  railroad 
craft  which  is  just  below  the  Maintenance  of  Way 
men,  and  they  talked  about  their  strike  and  by  a  vote 
of  seven  to  two  they  declared  that  they  would  strike  in 
every  State  in  the  Union  except  the  State  of  Kansas 
(Applause),  and  in  the  State  of  Kansas  they  would 
bring  their  cause  into  the  Court  of  Industrial  Rela- 
tions/' (Applause.) 

And  that  Court  of  Industrial  Relations,  what  does 
it  provide?  Well,  it  provides — ^not  arbitration,  not 
conciliation, — ^we  have  thrown  overboard  all  the  lan- 
guage that  belong  to  the  effort  of  fifty  years  to  solve 
the  Industrial  question.  We  have  observed  that  arbi- 
tration is  not  a  success,  and  there  is  no  such  animal 
as  'compulsory  arbitration,'  because  that  is  a  denial 
that  is  a  contradiction  of  terms  in  the  beginning. 

"When  you  appoint  a  man  to  represent  your  side, 
and  I  appoint  a  man  to  represent  my  side,  and  those 
two  select  a  third  man,  who  is  the  umpire;  he  can 
do  one  of  three  things :  he  can  join  your  side  and  get 
a  partisan  decision;  he  can  join  my  side  and  get  a 
partisan  decision;  or  he  may  dicker  back  and  forth 
and  get  a  compromise;  but  he  gets  no  satisfactory 
adjustment,  and  very  seldom  considers  the  public 
welfare, 

"Now,  we  have  cast  it  all  aside,  and  we  have  made  a 
Court  of  three  men  who  do  not  represent  Labor, 
who  do  not  represent  Capital,  but  who  represent 
Government.  Men  talk  much  about  the  purposes  of 
Government,  but  the  clearest-cut,  the  keenest,  the 
most  comprehensive  sentence  on  the  subject  I  have 
ever  read  is  from  old  John  Adams  who  said,  The 
purpose  of  Government  is  Justice.'  Many  men  have 
said  it  is  Equality.  It  is  this,  it  is  that,  it  is  the  other 
thing;  but  Adams  put  his  finger  upon  the  real  point 
when  he  said,  'It  is  justice.' 

'^The  purpose  of  Industrial  warfare  presumably  is 
justice.  The  laboring  man  says,  *I  want  justice.* 
The  capitalist  says,  'I  want  justice.*  The  public  says, 
when  it  gets  aroused,  'We  want  justice.'  There  is 
only  one  place  in  which  justice  may  reside,  only  one 
guarantee  of  it,  only  one  standardization  of  it,  and 
that  is  in  government.     And  so  in  Kansas,  govern* 


ment  has  merely  taken  under  its  jurisdiction  offences 
against  the  public  welfare  committed  in  the  name  of 
Industrial  Warfare;  has  taken  imder  her  jurisdiction 
the  same  right  to  govern  them  as  she  has  to  govern 
recognized  crime.  You  say  it  cannot  be  done.  My 
friends,  if  moral  principles  do  not  exist  in  American 
institutions  to  meet  this  emergency»  then  American 
institutions  are  doomed  to  failure*  because  the  issue 
here  is  government  and  nothing  but  government. 
(Applause.)    ♦    ♦    ♦ 

''The  government,  though  it  had  the  power,  would 
not  exercise  the  power  of  forbidding  men  tlie  right 
to  quit  work;  but  if  any  group  of  men  conspire  to 
deprive  Society  of  the  production  of  an  essential 
industry,  that  is  a  conspiracy  forbidden  by  law.  We 
have  not  done  away  with  the  principle  of  Collective 
Bargaining;  we  have  legalized  it,  because  we  realize 
that  that  basis  of  industrial  peace  which  is  founded 
upon  negotiation,  upon  ccxnmon  agreement  and  com- 
mon interest,  is  the  best  basis  of  industrial  peace. 
But  when  negotiation  has  failed,  and  men  are  thinking 
about  a  strike,  the  Kansas  Court  steps  in  and  offers 
itself  in  such  language  as  makes  the  strike  not  only 
unnecessary  but  impossible.     (Applause.) 

"When  Mr.  Gompers  served  notice  upon  us  that  as 
a  result  of  the  Kansas  law,  union  labor  is  going  to 
quit  the  State,  that  'We  will  no  longer  let  you  have 
labor;  you  will  be  boycotted  by  union  labor,'  for  a 
while  I  thought  there  might  be  something  to  it.  Mr. 
Howatt,  district  superintendent  of  the  United  Mine 
Workers,  served  notice  upon  me  that  he  intended  to 
move  away  from  the  district — that  was  two  months 
ago,  and  I  am  now  satisfied  that  he  has  no  such  inten- 
tion. 

"It  is  my  honest  belief  that  there  will  be  an  abun- 
dance of  labor,  that  the  radicals  will  go  away,  and 
that  for  every  radical  we  lose  from  Kansas  two  con- 
servatives will  come  in.  We  will  build  in  Kansas 
the  Hague  for  a  new  industrial  sanity ;  men  who  want 
to  work  and  not  be  hampered  by  servitude  to  their 
own  agitating  leaders  will  come  there,  and  industries 
that  desire  to  build  in  a  sane  and  just  manner,  will 
come  here.  And  unless  you  get  busy  here  in  New 
York  and  pass  a  law  like  that,  we  will  take  away  a 
lot  of  your  industries  and  move  them  to  Kansas 
where  people  enjoy  industrial  sanity  and  industrial 
peace.  That  is  going  to  be  the  end  of  it,  and,  as  I 
say,  if  we  have  not  in  American  institutions  a  moral 
principle  to  meet  this  emergency,  then  what  is  gov- 
ernment worth?  If  we  are  going  to  rest  under  the 
declaration  that  in  America  there  is  any  class  that 
may  live  above  the  law,  what  is  the  law  worth? 
(Applause  and  cries  of  'Good'.)    Today  we  are  con- 


Digitized  by 


Googl( 


April,  1920 


Law    and    Labor 


Page  89 


fronting  an  eflPort  on  the  part  of  the  radical  leaders  of 
Organized  Labor  to  create  a  progressive  politleal 
party  which  shall  exist  fdr  the  purpose  of  threaten- 
ing oi&cial  life.  It  is  a  challenge  to  American  Ufe, 
and  the  political  party  that  does  not  rise  to  meet  it 
will  be  written  poltroon  in  the  judgment  of  the 
American  people.     (Applause.) 

^'My  opinion  is  that  when  the  Kansas  law  has  been 
upon  our  statute  books  for  a  year,  its  best  friends  will 
be  the  members  of  union  labor,  because  it  offers  to 
them  final  decision.  Continuously  the  Court  is  delib- 
erating upon  labor  conditions,  housing  conditions,  liv- 
ing conditions,  working  conditions;  and  the  miners  of 
the  bituminous  district  whose  activity  brought  on 
the  Court  are  today  eagerly  and  anxiously  waiting, 
hoping  for  the  success  of  the  Court.  Why?  Because 
it  keeps  them  in  continuous  emplo]nnent  Their 
radical  leaders  cannot  call  them  out  on  strike.  That 
is  one  reason,  and  the  other  reason  is  that  it  provides 


that  the  mining  opeirators  shall  preserve  a  reasonable 
continuity  of  operation  which  has  not  been  done  in 
past  years  in  Kansas,  where  the  coal  mines  have 
operated  during  the  siunmer  months  about  one  day  a 
week.  Why?  Well,  it  seems  to  be  a  more  attractive 
proposition  to  sell  coal  on  a  market  that  is  a  little 
short  of  coal  than  on  any  other  sort  of  market;  and  so 
our  mining  operators  have  operated  in  that  way.  The 
new  law  will  make  it  not  only  possible  for  the  miners 
to  work  the  summer  through,  but  it  will  stabilize  the 
coal  business ;  and  we  in  Kansas  will  begin  the  winter 
with  a  coal  reserve,  instead  of  a  coal  famine;  and  it  is 
a  very  desirable  thing;  the  law  works  both  ways.  It 
does  not,  as  did  the  law  which  Mr.  Gompers  men- 
tioned in  England  (the  Statute  of  Laborers,  1349), 
exist  for  the  purpose  of  protecting  capital  against 
labor.  It  exists  for  the  purpose  of  making  labor  just 
to  capital,  of  making  capital  just  to  labor,  of  making 
them  both  just  to  the  public,  and  I  believe  that  we 
have  solved  the  problem.''    (Applause.) 


Final  Report  of  the  President's  Industrial  Conference 


The  final  report  of  the  President's  Industrial  Con- 
ference was  submitted  to  the  President  on  March 
6th  and  released  to  the  public  on  March  21st.  The 
report  covers  fifty  printed  pages,  and  it  is  possible  to 
give  here  only  a  brief  summary  of  the  contents  of  the 
report. 

Introduction 

In  the  introduction,  the  report  says: 

"The  Conference  now  proposes  joint  organization 
of  management  and  employees  as  a  means  of  prevent- 
ing misunderstanding  and  of  securing  co-operative 
effort.  It  has  modified  the  tentative  plan  of  adjust- 
ment so  as  to  diminish  the  field  of  arbitration  and 
enlarge  the  scope  of  voluntary  settlement  by  agree- 
ment. As  modified  the  plan  makes  machinery  avail- 
able for  collective  bargaining,  with  only  incidental 
and  limited  arbitration.  The  Conference  has  extended 
the  plan  to  cover  disputes  affecting  public  utilities 
other  than  steam  railroads  and  it  has  enlarged  it  to 
cover  the  services  of  public  employees. 

"The  present  report  also  deals  with  a  number  of 
specific  subjects  consideration  of  which  should  under- 
lie any  approach  to  the  industrial  problem.  Some 
of  these  are  matters  of  current  controversy.    *    *    * 

"It  cannot  be  denied  that  unrest  today  is  character- 
ized more  than  ever  before  by  purposes  and  desires 
which  go  beyond  the  mere  demand  for  higher  wages 
and  shorter  hours.    Aspirations  inherent  in  this  form 


of  restlessness  are  to  a  greater  extent  psychological 
and  intangible.  They  are  not  for  that  reason  any  less 
significant.  They  reveal  a  desire  on  the  part  of 
workers  to  exert  a  larger  and  more  organic  influence 
upon  the  processes  of  industrial  life.  This  impulse  is 
not  to  be  discouraged  but  made  helpful  and  co-opera- 
tive. With  comprehending  and  sympathetic  appre- 
ciation, it  can  be  converted  into  a  force  working  for  a 
better  spirit  and  understanding  between  capital  and 
labor,  and  for  more  effective  co-operation.     *    *    * 

''The  guiding  thought  of  the  Conference  has  been 
that  the  right  relationship  between  employer  and 
employee  can  be  best  promoted  by  the  deliberate 
organization  of  that  relationship.  That  organization 
should  begin  within  the  plant  itself.  Its  object  should 
be  to  organize  unity  of  interest  and  thus  to  diminish 
the  area  of  conflict,  and  supply  by  organized  co-opera- 
tion between  employers  and  employees  the  advantages 
of  that  human  relationship  that  existed  between  them 
when  industries  were  smaller.  Such  organization 
should  provide  for  the  joint  action  of  managers  and 
employees  in  dealing  with  their  common  interests.  It 
should  emphasize  the  responsibility  of  managers  to 
know  men  at  least  as  intimately  as  they  know 
materials,  and  the  right  and  duty  of  employees  to 
have  a  knowledge  of  the  industry,  its  processes  and 
policies.  Employees  need  to  understand  their  relation 
to  the  joint  endeavof  so  that  they  may  once  more 
have  a  creative  interest  in  their  work." 
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Prevention  of  Disputes 

The  Conference  makes  a  strong  plea  for  employee 
representation  in  every  industrial  establishment.  It 
should  not  be  the  purpose  of  employers '  to  force 
representation  plans  upon  the  workers  as  substitutes 
for  trade  unions,  but  the  employers  and  the  trade 
unionists  should  both  give  employee  representation 
plans  their  full  support.    The  report  says : 

"Employee  representation  must  not  be  considered 
solely  as  a  device  for  settling  grievances.  It  can  find 
success  only  if  it  also  embodies  co-operation  in  the 
problem  of  production.  Whatever  subjects  the  repre- 
sentatives come  to  feel  as  having  a  relation  to  their 
work,  and  their  effectiveness  as  members  of  the  plant, 
may  come  within  the  field  of  committee  consideration. 
It  is  a  thing  to  be  undertaken,  if  at  all,  in  a  thorough- 
going way.  Representatives  must  be  selected  by  the 
employees  with  absolute  freedom.  In  order  to  pre- 
vent suspicion  on  any  side,  selection  should  be  by 
secret  ballot.  There  must  be  equal  freedom  of 
expression  thereafter.  All  employees  must  feel  abso- 
ultely  convinced  that  the  management  will  not  dis- 
criminate y  against  them  in  any  way  because  of  any 
activities  in  connection  with  shop  committees.  Meet- 
ings should  be  held  frequently  and  regularly,  not 
merely  when  specific  disputes  are  threatened.  Both 
sides  must  be  prepared  to  study  the  problems  pre- 
sented and  must  give  them  patient,  serious  and  open- 
minded  consideration.  There  should  be  made  avail- 
able those  facilities  and  facts  essential  to  the  forma- 
tion of  soundly  based  conclusions. 

"Employee  representation  offers  no  royal  road  to 
industrial  peace.  No  employer  should  suppose  that 
merely  by  installing  some  system  of  shop  representa- 
tion he  can  be  assured,  without  continued  effort,  of 
harmony  and  increased  production.  Doubtless  there 
will  be  failures  where  the  plan  is  adopted  as  a  fad 
or  a  panacea.  It  is  only  a  means  whereby  sincerity 
of  purpose,  frank  dealing  and  the  establishment  of 
common  interests,  may  bring  mutual  advantage." 

Plan  for  Adjustment  of  Disputes 

National  Industrial  Board.  This  Board,  with  head- 
quarters in  Washington,  shall  be  composed  of  three 
persons  representative  of  industrial  employers,  three 
of  industrial  employees,  and  three  of  "general  inter- 
ests," specially  qualified  by  reason  of  knowledge  or 
experience  with  economic  or  general  questions, 
appointed  by  ,the  President  and  confirmed  by  the 
Senate.  They  hold  office  for  six  years,  one  from  each 
group  being  appointed  every  two  years.  The  Board 
has  general  supervisory  power  over  the  Regional 
Boards  and  shall  act  as  Board  of  Appeal  on  ques- 


tions of  wages,  hours  and  working  conditions,  and  in 
such  cases  it  shall  act  by  unanimous  vote.  It  will 
not  decide  questions  of  policy,  such  as  "closed"  or 
"open"  shop.  The  Board  has  no  power  of  inquiry 
and  cannot  issue  subpoenas  and  if  the  information 
afforded  in  any  case  seems  to  be  inadequate,  it  must 
return  the  case  to  the  Regional  Boards  for  further 
facts. 

Regional  Boards.  Regional  chairmen  shall  be 
appointed  by  the  President.  In  case  of  multiplicity 
of  disputes,  the  National  Board  may  appoint  vice- 
chairmen  with  the  powers  of  chairmen  for  the  con- 
sideration of  specific  cases.  The  Secretaries  of  Com- 
merce and  Labor,  after  conference  with  employers 
and  employees  respectively  in  the  several  regions, 
shall  appoint  panels  of  employers  and  employees 
respectively  in  each  region,  subject  to  the  approval  of 
the  President.  The  panels  of  employers  shall  be  classi- 
fied by  industry  and  those  of  employees  by  industries 
and  subclassified  by  crafts.  The  order  of  names  on 
the  panels  shall  be  determined  by  lot,  and  the  panels 
shall  be  revised  annually. 

Voluntary  Submissions.  When  the  parties  cannot 
settle  a  dispute,  each  side  shall  appoint  two  repre- 
sentatives, parties  to  the  dispute,  and  two  representa- 
tives selected  from  the  first  twelve  names  on  the 
panels  representative  of  the  parties  to  the  dispute. 
These  eight  persons  form  a  Regional  Adjustment  Con- 
ference over  which  the  Regional  Chairman  shall  pre- 
side, without  vote.  If  the  Conference  reaches  an 
unanimous  agreement,  their  understanding  is  a  col- 
lective bargain  with  the  force  and  effect  of  a  trade 
agreement.  If  the  Conference  is  not  unanimous  and 
the  disagreement  relates  to  wages,  hours  or  working 
conditions,  it  will  prepare  findings  of  the  material 
facts,  state  the  reasons  for  its  disagreement  and  the 
chairman  shall  report  the  matter  to  the  National 
Board.  If  the  National  Board  reaches  unanimous 
agreement,  it  will  report  thereon  to  the  Regional 
Conference,  which  "shall  in  accordance  therewith 
state  the  agreement  between  the  parties  to  the  dispute 
the  same  as  if  the  Conference  had  reached  an  unani- 
mous conclusion."  Failing  to  agree,  the  Board  shall 
prepare  majority  and  minority  reports,  stating  the 
reasons  for  its  failure  to  agree  and  the  regional  chair- 
man shall  publish  those  reports.  However,  the  par- 
ties to  the  dispute  may  select  an  umpire  instead  of  the 
National  Adjustment  Board  and  the  determination  of 
the  umpire  shall  have  the  effect  of  a  determination  by 
the  Board.  Questions  of  policy  like  the  "closed"  or 
"open"  shop  may  be  decided  by  an  umpire.  The 
report  says  : 

"The     appointment     of     representatives     to     the 
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Regional  Conference  constitutes  a  voluntary  agree- 
ment, (a)  that  there  shall  be  no  cessation  of  produc- 
tion during  the  processes  of  adjustment,  (b)  to  accept 
as  an  effective  collective  bargain  the  unanimous  agree- 
ment of  the  Regional  Adjustment  Conference,  (c)  to 
accept  as  an  effective  collective  bargain,  (in  case  of 
failure  of  the  Regional  Adjustment  Conference)  the 
decision  of  a  mutually  chosen  umpire,  (d)  to  accept 
as  an  effective  collective  bargain,  (in  case  of  failure 
of  the  Regional  Adjustment  Conference,  or  upon 
failure  of  the  parties  to  agree  upon  an  umpire)  the 
unanimous  decision  of  the  National  Industrial  Board 
upon  wages,  hours  and  working  conditions." 

Boards  of  Inquiry.  If  at  the  invitation  of  the 
regional  chairman,  both  parties  to  the  dispute  refuse 
to  submit  it,  the  chairman  shall  organize  a  Regional 
Board  of  Inquiry  consisting  of  two  employers  and 
two  employees,  taken  from  the  top  of  the  panels  repre- 
sentative of  the  parties  to  the  dispute.  This  Board 
shall  proceed  to  investigate,  prepare  and  publish  its 
report,  but  if  either  side  shall  have  agreed  to  submit, 
its  representatives  may  sit  upon  this  Board  of 
Inquiry  with  full  power,  and  if  during  the  course  of 
such  inquiry  both  sides  shall  submit,  the  Board  of 
Inquiry  automatically  becomes  a  Regional  Adjust- 
ment Conference  as  soon  as  the  representatives  of 
both  sides,  parties  to  the  disputes,  have  taken  their 
seats,  but  the  parties  lose  their  opportunity  to  choose 
members  of  the  Conference  from  the  panels. 

Cognizance  of  Disputes.  ''The  regional  chairman 
shall  not  take  cognizance  of  a  dispute  unless  he  is 
satisfiea  that  it  cannot  be  settled  by  agreement  of  the 
parties,  or  by  existing  machinery.  If  request  be  made 
by  a  party  to  a  dispute  that  cognizance  be  taken  of  it, 
the  regional  chairman  shall  require  the  presentation 
of  satisfactory  evidence  that  an  attempt  has  been 
made  in  good  faith  to  settle  the  dispute  by  agreement 
of  the  parties,  or  by  existing  machinery,  before 
requesting  the  other  side  to  submit  the  dispute  to  a 
Regional  Adjustment  Conference.'* 

Power  to  Subpoena.  The  Regional  Conference 
must  obtain  its  facts  through  the  voluntary  action 
of  the  parties  to  the  dispute.  The  Board  of  Inquiry, 
however,  has  the  power  to  subpoena,  to  examine 
under  oath  and  to  require  the  production  of  books 
and  papers.  In  the  event  that  a  submitted  dispute 
must  go  to  the  National  Board,  or  an  umpire,  if  the 
chairman  thinks  additional  information  is  necessary 
for  that  purpose,  the  Conference  may  exercise  the 
I  power  to  subpoena  and  examine  under  oath. 

Enforcement  of  Award.  Questions  of  interpreta- 
tion under  agreements  arrived  at  by  the  Regional 


Conference  shall  be  determined  by  the  representa- 
tives of  the  parties  to  ;the  dispute  on  the  Conference 
before  which  the  dispute  was  heard,  and  in  case  of 
their  disagreement,  by  the  chairman.  Upon  com- 
plaint that  either  party  has  failed  to  comply,  the  ques- 
tion shall  be  settled  by  majority  vote  of  the  chairmen 
and  one  employee  and  one  employer,  not  parties  to  the 
dispute,  on  the  Conference  which  made  the  award. 

Other  Details.  The  Conferences  and  the  National 
Board  are  required  to  report  within  a  definite  period 
of  time,  unless  extended  by  unanimous  consent.  It 
is  not  intended  to  discourage  existing  machinery  for 
arbitration  and  adjustment,  and  appeals  may  be  taken 
from  awards  made  by  existing  boards  or  conferences 
to  the  National  Board.  Each  award  shall  state  the 
minimum  period  during  which  it  shall  be  effective  and 
binding.  Information  obtained  which  is  unavailable 
to  the  public  shall  not  be  made  public  without  the 
consent  of  the  owner  of  the  business  involved  in  the 
information,  "provided,  however,  that  this  shall  not 
prevent  such  general  statement  as  may  be  necessary 
to  inform  the  public  of  the  issue^  involved  in  the 
dispute.*' 

Basis  of  Decisions.  Whenever  a  Board  of  Inquiry 
inquires  into,  or  a  Regional  Adjustment  Conference 
adjusts,  a  dispute  relating  to  wages,  hours  of  labor 
or  working  conditions,  it  must  inquire  into  the  condi- 
tions prevailing  in  the  industry,  and  its  findings  or 
decision,  as  the  case  may  be,  must  be  such  that  the 
standards  recommended  or  decided  upon  may  with 
fairness  be  applied  to  the  entire  industry,  making 
due  allowance  for  modifications  which  should  be  made 
on  account  of  the  local  conditions,  including  competi- 
tive relations  and  living  conditions,  at  the  particular 
plant  or  plants  to  which  the  report  or  award  is  to  be 
applied. 

Public  UtiUties 

The  plan  is  extended  to  apply  to  public  utilities, 
except  those  covered  in  Title  III  of  the  Transporta- 
tion Act,  of  February  28,  1920,  modified  in  the  fol- 
lowing way: 

Instead  of  two  employer  and  two  employee  repre- 
sentatives from  the  panels,  there  will  be  only  one 
employer  and  one  employee  representative  selected 
from  the  first  six  names  upon  the  respective  panels, 
and  two  members  representing  the  Government 
authority  having  power  to  regulate  the  service  ren- 
dered by  the  public  utility  involved  in  the  dispute. 

"The  National  Industrial  Board  shall,  in  the  case  of 
appeals  in  public  utilities,  reach  its  decisions  by  a 
majority  vote,  provided  that  at  least  one  public  repre- 
sentative concurs,  and  such  decision  shall  be  binding 
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upon  the  employer,  unless  within  ten  days  after  such 
an  award  is  rendered,  he  shall  in  writing  disaffirm  the 
same;  and  likewise,  the  award  shall  be  binding  upon 
the  employees,  unless  within  twenty  days  after  such 
an  award  is  rendered,  it  shall  in  writing  be  disaffirmed 
by  the  employees  acting  by  secret  ballot  under  the 
supervision  of  some  impartial  person  named  in  the 
award,  to  conduct  such  a  ballot.'' 

Public  Employees 

The  plan  is  extended  to  the  public  employees  with 
the  following  modifications: 

The  Secretaries  of  Commerce  and  Labor,  acting 
together,  shall  provide  the  regional  panels,  "of  per- 
sons who  are  broadly  familiar  with  the  different  class 
of  service  performed  by  public  employees  in  the 
region." 

"The  Regional  Adjustment  Conference  shall  consist 
of  two  representatives  from  the  legislative  branch  of 
the  Government  authorized  by  law  to  make  appr<^ria- 
tions,  two  representatives  from  that  branch  or  depart- 
ment of  the  Government  which  is  in  the  position  of 
employer,  two  representatives  from  the  employees  in 
the  class  of  public  service  in  which  the  question  arises, 
and  two  members  to  be  selected  by  the  representatives 
of  the  employees  from  the  first  twelve  names  on  the 
general  panel." 

The  Conference  is  to  be  convened  at  the  request  of 
the  administrative  head  of  any  Government  depart- 
ment, or  on  request  of  such  a  substantial  number  of 
employees  as  to  satisfy  the  chairman  that  the  ques- 
tion is  of  sufficient  importance  to  justify  the  Con- 
ference. An  agreement  by  the  Conference  will  take 
the  form  of  a  recommendation  to  the  appropriate 
legislative  body.  In  the  case  of  public  employees, 
there  shall  be  no  Board  of  Inquiiy,  no  appeal  to  the 
National  Board  or  reference  to  an  umpire. 

Other  Problems 

Twenty  pages  of  the  report  are  devoted  to  discus- 
sion of  problems  affecting  the  employment  relation- 
ship, in  connection  with  which  the  Conference 
recommends  special  investigation  or  legislation. 
These  pages  are  carefully  prepared  and  will  bear 
attentive  reading. 

Collective  Bargaining.  The  Conference  sees  in  a 
frank  acceptance  of  the  principle  of  collective  bar- 
gaining "the  most  helpful  approach  to  industrial 
peace.  ♦  *  *  The  difference  of  opinion  appears  in 
regard  to  the  method  of  representation.  *  *  * 
Essential  to  the  success  of  collective  bargaining  is  a 
clear   realization   by   both   sides,   of   the   obligations 


which  it  imposes,  and  of  the  limitation  of  these  obli- 
gations. *  *  *  As  shown  above,  bargains  of  this 
character  do  not  lend  themaelves  readily  to  legal 
enforcement.  The  social  and  legal  forces  that  sur- 
round the  problem  are  of  the  most  complex  order 
and  must  be  a  matter  of  development  in  the  com- 
munity. The  Conference  believes  that  for  the  present 
at  least,  enforcement  must  rest  substantially  upon 
good  faith.  It  is  obvious  that  the  essence  of  success 
in  collective  bargaining  lies  in  the  fidelity  of  both 
sides  to  agreements." 

Hours.    The  report  says: 

"Studies  should  be  made  in  each  industry,  (prefer- 
ably by  the  industry,  but  in  its  default,  by  the  appro- 
priate government  agency)  of  the  problem  of  indus- 
trial fatigue  in  relation  to  production,  to  determine  on 
the  basis  of  experience;  first,  what  schedule  of  hours 
is  consistent  with  the  health  and  well-being  of  the 
workers;  and,  second,  the  hour  schedule  within  the 
above  limitations,  which  will  afford  the  maximum 
productivity  in  the  industry.  It  should  be  recognized 
by  employees  and  employers,  and  primarily  by  the 
public,  that  hours  schedules  which  are  below  the 
standard  of  maximum  productivity  must  necessarily 
reduce  the  total  industrial  product,  and  consequently 
reduce  the  standard  of  living,  or  increase  prices.  Such 
reduction  in  all  industry  will  necessarily  reduce  the 
total  industrial  product  of  the  nation  and  the  stand- 
ard of  living  will  be  reduced  by  that  much  below  the 
attainable  maximum.  This  fact  should  be  taken  into 
account  in  connection  with  the  advantages,  in  other 
directions,  to  the  worker  which  may  accrue  from  such 
a  shortening  of  hours." 

The  Conference  recommends  the  observation  of  the 
rule,  that  every  employee  shall  have  one  day's  rest  in 
seven,  and  it  believes  that  in  most  factories,  mines 
and  work-shops,  and  especially  in  repetitive  work,  the 
present  trend  favors  not  more  than  48  hours  per  week. 

Women  in  Industry.  The  Conference  reo^fnizes 
the  need  of  special  safeguards  for  women  in  industr}' 
if  they  are  to  be  equally  protected  with  men,  and 
approves  a  policy  of  equal  pay  for  work  of  equal 
quantity  and  quality. 

Child  Labor.  The  Conference  finds  the  problem  of 
child  labor  intimately  related  to  the  question  of  edu- 
cation and  the  development  of  a  sound  physique.  It 
regfards  the  employment  of  children  under  sixteen  as 
dangerous  and  socially  unprofitable,  but  the  employ- 
ment of  children  in  agriculture,  if  wisely  supervised, 
may  develop  a  physique  and  lay  a  good  foundation 
for  their  education  in  the  schools.  The  Conference 
recommends  uniformity  of  legislation  on  this  subject 
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aad  believes  that  experience  has  taught  that  "the 
economic,  as  well  as  other  vital  interests  of  the  coun- 
try, are  best  conserved  by  lengthening  the  period  of 
education." 

Housing.  The  report  lays  emphasis  upon  the  inti- 
mate relation  between  housing  conditions  and  the 
quality  of  a  man's  work,  his  contentment  with  his 
job,  and  labor  turnover,  and  believes  that  the  problem 
calls  for  concerted  action  in  all  industrial  communities 
by  employees,  employers,  banks,  and  citizens  gen- 
erally. The  opportunities  for  employees  to  acquire 
ownership  of  their  own  homes  with  protection  against 
real  estate  speculation  should  be  increased. 

Wages.  The  report  says:  ''Considered  from  the 
standpoint  of  public  interest,  it  is  fundamental  that 
the  basic  wages  of  all  employees  should  be  adequate 
to  maintain  the  emplc^ee  and  his  family  in  reasonable 
comfort,  and  with  adequate  opportimtty  for  the  edu- 
cation of  his  children.  'When  the  wages  of  any  group 
fall  below  this  standard  for  any  length  of  time»  the 
situation  becomes  dangerous  to  the  well-being  of  the 
state.  No  country  that  seeks  to  protect  its  citizens 
from  the  unnecessary  ravages  of  disease,  degeneration 
and  dangerous  discontent,  can  consistently  let  the 
unhampered  play  of  opposing  forces  result  in  die  sup- 
pression of  wages  below  a  decent  subsistence  level. 
Above  that  point,  there  may  well  be  a  fair  field  for 
the  play  of  ccxnpetition  in  determining  the  compensa- 
tion for  special  ability,  for  special  strength  or  special 
risk,  (where  risk  is  unavoidable),  but  below  that 
point  the  matter  becomes  one  of  which  the  state  for 
the  sake  of  its  own  preservation,  must  take  account. 

''The  nation  is  interested  in  the  welfare  of  its  citi- 
zens not  only  from  the  point  of  view  of  wages,  but 
from  die  not  unrelated  one  of  productivity.  If,  there- 
fore, the  Conference  recommends  the  establiahment 
of  houra  and  wages  on  a  basis  of  justice  to  emfdoyees, 
it  must  also  recommend  that  the  employees  do  their 
part  in  seeing  that  the  productivity  of  the  nation  is 
safeguarded.  The  nation  has  a  right  to  ask  that 
employees  impose  no  arbitrary  limitation  of  effort  in 
the  prosecution  of  their  work.  Such  limitation 
decreases  the  countrjf's  output,  and  if  practiced  at  all 
generally,  is  bound  to  result  in  a  decline  of  the  stand- 
ard of  living.  It  is  gratifying  that  many  leadera  o^ 
organized  labor  are  in  agreement  as  to  the  unsound- 
ness of  such  limitation  of  output,  and  are  opposed  to 
its  practice. 

"If  it  is  for  the  nation  to  insure  that  wages  shall  not 
sink  below  a  living  level,  and  for  employees  not  to 
restrict  production,  it  is  incumbent  upon  employers 
to  see  that  special  effort  and  special  ability  on  the  part 


of  their  employees  receive  a  stimulating  compensation. 
If  increased  output  and  efficiency  are  met  only  by  a 
reduction  of  piece  pricey  the  incentive  to  such  effort 
is  taken  away.  Employees  to  do  their  best  work  must 
feel  that  they  are  getting  a  reasonable  share  of  any 
increased  return  that  they  bring  the  industry.  Labor 
incentive  is  a  factor  that  it  is  as  shortsighted  to  ignore 
as  incentive  tx>  capitaL 

"From  this  standpoint,  the  question  of  methods  of 
wage  pa]nnent  is  one  that  deserves  careful  study  on 
both  sides.  Industries  which  have  established  facili- 
ties for  mutual  discussion  of  aucb  questions,  whether 
tlurough  unions  or  other  forms  of  employee  represen- 
tation, are  finding  that  it  ia  possible  at  the  same  time 
to  safeguard  the  worker  from  expkittation  and  to  safe- 
guard incentive  to  production.'' 

Profit  and  Gain  Sharing*  The  report  discusses  the 
usual  difficulties  disccrversd  with  profit-sharing,  findr 
ing  it  only  useful  in  the  management  and  sales  depart- 
ments, but  states  that  the  priac4>al  of  gain-sharing 
among  the  members  of  a  partioalar  shop  or  depart- 
ment, based  on  the  savings  and  increased  production 
accomplished  in  that  shop  op  department,  may  prove 
profitable. 

Thrift  Agencies.  The  Conference  recognizes  the 
necessity  of  insurance  against  sickness  and  old  age, 
but  believes  that  the  entire  subject  needs  careful 
investigation  and  public  discussion.  It  suggests  the 
conversion  of  Liberty  Loan  Investments  into  some 
form  of  old  age  annuities. 

Inflation  and  the  Cost  of  Living.  The  Conference 
recognizes  the  high  cost  of  living  as  a  result  of  infla- 
tion and  a  cause  of  tmrest  It  recommends  a  wise 
restriction  of  credits,  increased  production  and 
economy  in  consumption,  and  believes  that  if  specu- 
lation is  diminished  by  the  stoppage  of  inflation  an 
easy  readjustment  will  ensue. 

Public  Eknployeea.  The  Conference  declares  that 
a  "concerted  retirement  of  any  particular  group  from 
their  post  of  duty  may  result  in  the  paralysis  of 
important  public  functions,  and  is  nothing  less  than 
a  blow  at  the  government  itself  struck  by  those  upon 
whom  rests  the  obligation  of  helping  to  conduct  it/' 
With  the  right  of  the  government  to  the  best  quality 
of  service  goes  the  obligation,  however,  to  see  that 
its  employees  are  j.ustly  compensated.  That  the  gov- 
ernment has  failed  in  thia  obligation  is  true,  and  it  is 
particularly  noticeable  in  the  case  of  teachers.  The 
report  says  that  the  Commissioner  of  Education  has 
estimated  that  more  tha^  300,000  of  the  650,000  school 
teachers  of  the  country  today  are  "below  any  reason- 
able minimum  standard  of  qualifications."    Their  pay 
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is  often  less  than  that  of  common  laborers,  despite  the 
long  years  of  preparation  for  their  profession.  A 
method  for  the  periodical  revision  of  wage  and  salary 
scales  for  public  employees  should  be  instituted.  The 
report  says:  "No  objection  should  be  interposed  to 
their  association  for  mutual  protection,  the  advance- 
ment of  their  common  interests  and  the  presentation 
of  grievances.  On  the  other  hand,  the  government 
has  the  right  to  expect  and  to  receive  from  them 
undivided  loyalty."  The  Conference,  therefore, 
believes  that  policemen  and  firemen  should  not  be 
permitted  to  join  organizations,  or  affiliate  through 
their  organizations  with  others,  which  use  or  advocate 
the  strike,  but  as  to  other  classes  of  employees,  the 
Conference  was  unable  to  agree  upon  this  point. 

Agriculture.  The  report  lays  much  stress  upon  the 
disparity  of  human  effort  applied  to  agriculture  and 
that  applied  to  general  industry.  It  points  out  that 
"any  condition  which  reduces  the  buying  power  of 
farmers  as  a  whole  will  tend  to  destroy  a  well  bal- 
anced economic  relation  between  industrial  and  agri- 
cultural producers,  under  which  each  should  be  the 
largest  and  best  customers  for  the  products  of  the 
other."  The  Conference  deplores  the  possibility  that 
may  follow  a  continued  shortage  of  farm  labor,  that 
the  United  States  will  become  dependent  for  its  food 
upon  imports.  It  believes  that  the  present  method 
of  distributing  food  is  cumbersome  and  costly  and 
that  action  must  be  taken  to  reduce  the  number  of 
middlemen  and  the  possibilities  for  speculation  in 
food. 

Unemployment.  "The  fear  of  unemployment  is  the 
permanent  pervading  background  for  a  large  number 
of  our  population,"  and  it  "is  a  breeder  of  discontent, 
resentment  and  bitterness."  The  principal  causes  of 
unemployment  are,  first,  seasonal  work;  second, 
insufficient  car  supply  at  the  time  when  delivery  is 
required;  third,  individual  or  collective  dissatisfaction 
with  wages  and  working  conditions;  fourth,  breakage 
in  the  equipment  of  the  plant.  The  first  two  causes 
may  be  partly  or  wholly  removed  by  a  modification 
of  our  selling  and  purchasing  conditions.  The  third 
cause  may  be  removed  by  proper  investigation  of 
labor  turnover.  "Turnover  is  the  individualistic 
strike.  It  represents  the  unorganized  workman  dis- 
satisfied with  conditions,  or  the  organized  workman 
unable  or  unwilling  to  interest  his  fellows  in  a  col- 
lective protest.  It  produces  in  the  aggregate  much 
more  loss  of  time  than  is  involved  in  all  of  the  strikes 
of  trade  unions,  or  spontaneous  collective  protest." 
The  problem  requires  a  close  application  to  the  study 
of  shop  conditions,  housing  conditions  and  the  social 
conditions  surrounding  the  workman.    The  question 


of  breakage  in  the  equipment  of  plants,  the  Confer- 
ence believes  may  be  left  to  the  self-interest  of  the 
employer. 

Public  Employment  Agency.  The  Conference  sees 
the  need  for  a  public  employment  agency,  which  will 
tend  not  only  to  reduce  the  fear  of  unemployment,  but 
to  keep  the  greatest  possible  number  of  men  in 
employment.  "Such  service,  if  it  is  to  succeed,  must 
obviously  have  the  full  co-operation  of  the  employers 
and  employees.  The  war  emergency  developed  some 
weaknesses  in  administration,  which  in  the  opinion  of 
the  Conference  can  wisely  be  corrected  in  the  light  of 
such  experience."  Committees  equally  representative 
of  employers  and  employees  should  be  selected  to 
advise  and  assist  in  the  administration  of  public 
employment  agencies. 

This  thoughtful  and  comprehensive  report  should 
be  carefully  read  by  everyone  who  has  an  interest  in 
the  problem  of  industrial  relations. 

The  labor  panel  defeated  the  first  industrial  confer- 
ence, because  it  could  not  secure  from  that  conference, 
as  the  sine  quod  non  of  its  willingness  to  discuss  what 
could  be  done  for  the  advantage  of  the  workman  and 
his  more  willing  attitude  toward  work,  the  principle 
that  trade  unionism  is  the  only  adequate  vehicle 
through  which  the  employer  can  get  in  touch  with 
the  employee.  When  the  President's  Industrial  Coun- 
cil offered  its  preliminary  report  on  December  29th, 
the  president  of  the  American  Federation  of  Labor 
ran  at  once  into  print,  to  say  that  the  report  was 
fatally  defective  because  it  did  not  recognize  the  trade 
union  as  the  only  proper  and  adequate  method  by 
which  the  employer  can  get  into  touch  with  the 
employee.  When  the  final  report  was  released  on 
March  21st,  the  president  of  the  American  Federation 
of  Labor  was  also  in  print  on  March  21st,  to  say 
that  the  final  report  was  defective  and  unacceptable 
to  labor,  because  it  failed  to  recognize  the  fact  that 
the  trade  union  is  the  only  proper  and  adequate  medi- 
um by  which  the  employer  can  get  into  touch  with 
the  employee.  This  medium  for  bringing  the 
employer  and  employee  together  was  responsible  for 
6,000  strikes  during  the  war.  It  tied  up  the  building 
trades  in  Chicago  last  summer  for  three  months;  it 
tied  up  the  harbor  of  New  York  for  three  weeks  last 
fall ;  it  tied  up  the  coal  industry  for  six  weeks ;  it  has 
tied  up  the  metal  trades  in  San  Francisco  for  six 
months ;  it  tied  up  the  tailoring  trade  and  the  millinery 
trade  in  New  York  City  for  six  weeks ;  it  has  a  record 
of  losses  over  gains  incomparable  with  any  other 
institution  for  co-operative  effort 

This  report  lays  very  timely  emphasis  upon  the 
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fact  that  the  solution  of  industrial  relations  begins 
in  the  factory,  and  that  it  must  be  built  from  the 
ground  up  and  cannot  be  imposed  from  on  high. 
Where  bona  fide  employee  representation  has  been 
established,    the    benefit    both    to    employers    and 


employees  has  been  so  marked  that  such  co-operative 
schemes  called  forth  from  the  last  convention  of  the 
American  Federation  of  Labor,  one  of  the  most  vindic- 
tive and  abusive  resolutions  which  has  even  been 
written  upon  the  minutes  of  its  conventions. 


The  Open  and  the  Preferential  Shop  in  Massachusetts 


Folsom  Engraving  Co.  v.  McNeil*  et  aL  Wright  Com- 
pany v.  Same,  (  Mass.  March  22, 
1920). 

The  plaintiflfs  are  photo  engravers  against  whose 
plants  the  Boston  Photo  Engravers'  Union,  No.  3 
called  a  strike,  because  of  their  refusal  to  sign  a  con- 
tract with  the  union,  the  second  article  of  which  read 
as  follows: 

"In  order  to  secure  careful  and  competent  fellow 
servants  and  to  diminish  so  far  as  possible  the  risks 
and  dangers  incident  to  those  engaged  in  the  art  of 
photo  engraving,  the  employing  photo  engravers  of 
Boston  agree  that  in  their  employment  of  journeymen 
and  apprentices  they  will  give  preference  to  the  mem- 
bers of  the  Boston  Photo  Engravers'  Union,  No.  3, 
I.  P.  E.  U.,  by  notifying  the  Union  Officials  when 
additional  journeymen  or  apprentices  are  needed.  If 
the  union  cannot  furnish  and  supply  competent  help, 
the  employer  may  secure  such  help  from  other 
sources. 

"And  it  is  distinctly  understood  and  agreed  that  the 
said  employing  photo  engravers  shall  assist  the  offi- 
cials of  the  Boston  Photo  Engravers'  Union,  No.  3, 
I.  P.  E.  U.,  in  having  their  members  comply  with  all 
their  obligations  to  said  Union." 

The  contract  also  provided  that  permanent  employ- 
ees should  not  be  temporarily  laid  off  even  though 
there  were  not  sufficient  work;  that  the  ratio  of 
apprentices  to  journeymen  be  fixed ;  and  that  disputes 
not  arising  under  the  agreement  were  to  be  submitted 
to  an  arbitration  committee  of  two  from  each  side. 
with  an  umpire  called  in  if  the  committee  failed  to 
reach  an  agreement.  All  contracts  of  employment 
were  to  be  submitted  and  executed  in  accordance  with 
this  contract  and  the  by-laws  and  constitution  of  the 
International  Photo  Engravers'  Union.  The  strike 
was  accompanied  by  the  usual  incidents  of  picketing. 
An  injunction  issued  in  September  last  and  the  case 
was  reported  in  the  December  issue  of  LAW  AND 
LABOR.  An  appeal  was  taken  from  the  injunction, 
and  the  opinion  of  the  full  bench  was  handed  down 
on  March  22nd.    In  this  opinion  the  court  said : 

*^The  provision  that  the  employer  must  retain  and 
pay  more  employees  than  were  actually  or  reason- 
ably required  for  carrying  on  his  business,  and  that 


disputes  not  covered  by  the  agreement  must  be  sub* 
mitted  to  arbitration  even  if  proper  subjects  for  nego- 
tiation where  the  parties  are  willing  to  negotiate,  were, 
imtil  accepted,  mere  proposals,  the  refusal  of  which 
was  wholly  insufficient  to  justify  the  measures 
adopted  by  the  defendants.  The  plaintiffs  could  not 
be  compelled  to  make  an  involuntary  contract,  or  to 
substitute  compulsory  arbitration  for  due  process  of 
law.  *  *  *  But  these  provisions  while  material 
and  important,  comprise  a  part  only  of  a  general  plan 
to  compel  the  plaintiffs  who  were  emplo]ring  non- 
union as  well  as  union  labor  'to  unionise*  their  shops. 
The  record  states  that  prior  to  the  vote  to  strike  which 
followed  the  declination  of  the  agreement,  no  disagree- 
ment or  controversy  had  arisen  between  the  plain- 
tiffs and  their  workmen.  It  is  true  the  agreement 
reads,  that  the  plaintiffs  in  the  emplo}mient  of  jour- 
ne3mien  and  apprentices  will  give  preference  to  tmion 
men  by  notifsring  the  union  officials  when  additional 
joume}mien  and  apprentices  are  needed,  and  if  the 
union  cannot  furnish  and  supply  competent  help,  the 
employer  may  secure  such  help  from  other  sources, 
and  no  express  requirement  is  foimd  for  the  discharge 
of  non-union  men  already  under  emplo]anent.  No 
prolonged  discussion  however  is  needed  to  make  plain 
that  this  was  merely  an  indirect  method  which  must 
culminate  in  a  closed  shop.. 

''The  position  of  non-imion  employees  under  the 
practical  working  of  the  agreement  would  gradually 
become  so  imbearable  and  intolerable  that  as  they 
retired  and  were  gradually  eliminated  by  the  process 
of  selection  the  plaintiffs  necessarily  must  resort  solely 
to  union  workmen  to  recruit  their  industrial  force. 
It  is  unnecessary  to  consider  what  the  status  of  the 
parties  would  have  been  if  the  agreement  had  been 
mutually  accepted  and  executed.  *  *  *  The  right 
of  the  plaintiffs  at  all  times  to  hire  in  the  labor  market, 
and  to  retain  in  their  emplo}mient,  such  workmen  as 
they  might  choose  unhampered  by  the  interference  of 
the  union  acting  as  a  body  through  the  instrumental- 
ity of  a  strike,  or  of  a  boycott,  or  of  a  black  list,  is  a 
primary  right  which  has  never  been  abrogated  but 
remains  unimpaired  by  our  decisions.  *  *  *  The 
distinction  between  the  cases  at  bar  and  Pickett  ▼. 
Walsh,  192  Mass.  572  and  kindred  decisions  where 
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fie  Strike  was  inaiigonrteil  for  tbt  sole  purpose  of 
getting  all  the  work  on  a  partfetdar  job  for  members 
of  the  union  who  already  had  obtained  a  part  of  it»  and 
a  strike  for  tiie  purpose  of  dohig  away  with  non-union 
labor  altogether,  and  by  gaining  a  general  monopoly 
of  the  labor  market  to  force  employers  to  deal  only 
with  union  men  is  plain. 

*The  master  reports  that  in  Atrtheranee  of  their 
efforts  to  bring  the  plaintiffs  to  terms,  picketing,  as 
well  as  intimidation  of  employees  who  continued  to 
work  for  the  plaintiffs  by  tiie  use  of  scurrilous  lan- 
guage and  abusive  epithets,  and  individual  boycotting 
have  been  resorted  to  in  various  forms  more  or  less 
offensive  and  oppressive.  It  is  also  found  that  strenu- 
ous attempts  have  been  made  to  induce  workmen 
employed  by  the  plaintiffs  to  take  the  places  of  the 
strikers  to  break  their  contracts  of  emplojrment,  and 
to  depart  from  the  city  and  to  remain  in  other  locali- 
ties.   But  not  satisfied  with  these  methods  insistentiy 


practiced,  the  repent  further  states,  that  the  defend- 
ants in  various  printed  or  written  communications 
characterized  and  held  up  the  plaintiffs  as  being 
unfair  to,  and  prejudiced  against  union  labor,  and 
have  endeavored  by  a  circular  letter  to  persuade  their 
customers  to  boycott  the  plaintiffs  and  to  cease  busi- 
ness dealings  with  them.  The  St.  of  1913,  c.  690,  an 
act  to  define  the  extent  to  which  peaceful  persuasion 
is  permitted,  is  invoked  as  a  shield  for  what  has  been 
done.  But  the  statute  is  applicable  only  to  a  lawful 
strike  lawfully  conducted.  It  is  unavailing  as  a  defence 
on  the  present  record.  The  prayer  for  the  assess- 
ment of  damages  has  been  waived,  and  the  defendants 
having  deliberately,  intentionally  and  unlawfully 
entered  upon  a  course  of  procedure  materially  inter- 
fering with  the  right  of  the  plaintiffs  unmolested  to 
carry  on  business  in  their  own  way,  they  are  respec- 
tively entitied  to  a  decree  with  costs  awarding  injunc- 
tive relief,  the  terms  to  be  setUed  by  a  single  justice." 


Building  Trades  Lockout  in  Chicago 


People  vs.  Douglas  Lumber  Co.  and  37  other  cases. 
John  Carlson  vs.  Rittenhouse  &  Embree  Ltmiber 
Co.,  et  als.,  Oscar  Carlson  vs.  Same.  (Superior 
Court  of  Cook  County,  III.) 

Thirty-eight  criminal  prosecutions  and  two  civil 
actions  arose  out  of  the  shut-down  by  the  material 
men  of  their  yards  in  Chicago  during  the  fight  between 
the  carpenters  and  the  carpenter  contractors  over  the 
wage-scale  in  the  summer  of  1919.  These  cases  were 
all  tried  together,  and  the  rights  of  the  parties 
determined  upon  the  same  set  of  facts. 

The  journey  men  carpenters  of  Chicago  are 
thoroughly  organized,  and  about  sixty  per  cent  of 
the  carpenter  contractors,  who  control  about  seventy- 
five  per  cent  of  the  business,  are  organized.  On  June 
1,  1918,  the  carpenters  entered  into  a  working  agree- 
ment with  the  contractors  which,  by  its  terms,  was 
to  expire  May  31,  1921.  The  contract  provided, 
among  other  things : 

"That  both  parties  hereby  agree  that  there  shall  be 
no  strikes,  lockouts  or  stoppage  of  work  without  the 
sanction  of  the  Joint  Conference  Board  of  which  par- 
ties hereto  are  members,  and  that  they  will  by  all  law- 
ful means  compel  their  members  to  comply  with  the 
arbitration  agreement  and  working  rules  as  jointly 
agreed  upon  and  adopted,  and  that  where  a  member  or 
members,  affiliated  with  either  of  the  two  parties  to 
this  agreement,  refuse  to  do  so,  they  shall  be  sus- 
pended from  membership  in  the  association  or  union 
to  which  they  belong.    *    *    * 

"Both  parties  to  this  agreement  hereby  agree  to 


recognize  and  abide  by  the  decisions  of  the  Joint 
Conference  Board,  created  under  the  terms  of  the 
Joint  Agreement  between  the  Building  Construetion 
Employers'  Association  and  the  Chicago  Building 
Trades  Council  of  which  the  parties  to  this  agreement 
are  members-  Should  a  dispute  arise  between  erther 
party  to  this  r.greement  and  any  other  body  of 
employers  or  employees,  and  the  parties  in  controversy 
are  unable  to  adjust  the  same,  said  dispute  will  at  once 
be  taken  up  and  decided  by  the  Joint  Conference 
Board.     *    *    * 

"The  Joint  Arbitration  Board  shall  have  full  power 
to  enforce  this  agreement  entered  into  between  the 
parties  hereto  and  to  make  and  enforce  all  lawful  work- 
ing rules  governing  both  parties.  No  strikes  or  lock- 
outs shall  be  resorted  to,  pending  the  decision  of  the 
Joint  Arbitration  Board,  or  the  Joint  Conference 
Board.     *    *    * 

"The  minimum  rate  of  wages  until  May  31,  1921, 
shall  be  80  cents  per  hour  payable  in  currency  of  the 
United  States.  The  party  of  the  second  part  shall 
receive  the  wage  agreed  upon  by  the  Joint  Arbitration 
Board  in  this  trade  under  all  circumstances." 

The  Joint  Conference  Board  was  organized  on  July 
18,  1913,  and  between  then  and  July  18,  1919,  it 
decided  and  settled  about  forty  different  controversies 
in  the  building  trade.  The  building  trades  are,  accord- 
ing to  findings  of  the  Court,  substantially  100  per 
cent  organized,  so  that  it  is  impossible  to  erect  a 
building  without  union  men.  During  the  six  years 
in  which  the  Joint  Conference  Board  functioned,  the 
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Court  found  that  the  employers  did  not  violate  any 
of  their  agreements  with  organized  labor  but,  ''from 
July  18,  1913»  following  the  agreement  entered  into 
between  the  Employers'  Association  and  the  Building 
Trades  Council,  tiie  unions  and  their  members 
repeatedly  violated  the  agreements  by  the  calling  of 
juri8<Uctional  and  sympathetic  strikes/'  In  1918  it  is 
estimated  that  tiiere  were  about  thirty  such  strikes. 
On  May  1st  the  carpenters  commenced  agitation  for 
an  increase  in  pay  above  the  80  cents  an  hour  pro- 
vided by  the  contract  The  contractors  recognized 
the  fact  that  the  cost  of  living  had  increased  and  that 
wages  were  generally  being  increased  in  the  build- 
ing trades,  in  spite  of  the  fact  that  an  increase  during 
the  active  part  of  the  building  season  must  mean  a 
loss  to  many  contractors  upon  work  already  con- 
tracted for.  On  June  27th  at  a  meeting  of  the  Con- 
ference Board,  the  carpenters  said  that  inasmuch  as 
the  mason  contractors  had  agreed  to  pay  the  brick- 
layers one  dollar  an  hour  from  July  1st,  that  scale 
would  automatically  raise  all  the  other  building  trades, 
and  they  demanded  one  dollar  per  hour  beginning 
July  1st  The  contractors  on  the  Arbitration  Board 
offered  on  June  30th :  "That  wages  beginning  on  July 
7,  1919,  to  May  31,  1920,  be  90  cents  an  hour  and 
$1  an  hour  for  the  balance  of  the  life  of  the  agreement 
to  May  31,  1921."  This  was  not  accepted,  and  on 
July  2nd  the  contractors  instructed  their  representa- 
tives on  the  Joint  Arbitration  Board  to  offer  92j4 
cents  an  hour  from  July  7th  for  the  balance  of  the 
agreement.  The  carpenters  refused  this  offer  and 
insisted  upon  $1  an  hour  and  that  in  any  agreement 
reached  there  be  inserted  the  following:  "If  any  of 
the  other  basic  trades  receive  an  increase  in  wages 
during  the  life  of  our  agreement,  our  wages  be 
increased  accordingly."  Meetings  of  the  Arbitration 
Board  on  July  8th  endeavored  to  settle  the  question, 
but  the  carpenters  would  not  move  from  their  demand 
in  order  to  meet  the  offer  made  by  the  contractors. 
At  the  meeting  on  July  8th  the  leader  of  the  car- 
penters, after  thanking  the  Committee  for  its  persis- 
tent efforts  in  trying  to  reach  a  satisfactory  settle- 
ment, said:  "We  are  now  unable  to  agree.  All  we 
can  do  is  to  fight  it  out."  The  following  morning,  in 
total  disregard  of  their  contract,  the  journeymen  car- 
penters went  on  a  general  strike  in  Cook  and  Lake 
Counties.  The  Court  says:  "This  controversy 
between  the  journeymen  carpenters  and  the  Car- 
penter Contractors'  Association  was  not  submitted  to 
the  J(Mnt  Conference  Board,  and  the  strike  was  with- 
out its  sanction  nor  was  it  with  the  sanction  or 
approval,  formally  at  least,  of  the  Chicago  Building 
Trades  Council.    The  question  of  strike  or  no  strike 


was  not  submitted  to  a  referendum  vote  of  the  mem- 
bers of  the  local  unions ;  nor  was  it  approved  or  sanc- 
tioned by  the  Executive  Council  of  the  United  Brother- 
hood of  Carpenters  and  Joiners  of  America,"  in  con- 
travention of  the  constitution  and  by-laws  of  the 
United  Brotherhood  of  Carpenters  and  of  the  Chicago 
Building  Trades  Council  and  of  the  agreement 
between  the  parties. 

On  July  11th  the  Executive  Board  of  the  Employ- 
ers' Association  adopted  the  following  resolution: 
"That  in  the  event  of  an  early  settlement  in  reference 
to  the  wage  question  not  being  reached  between  the 
Carpenter  Contractors'  Association  and  their  employ- 
ees, the  executive  committee  be  authorized  to  order 
a  cessation  of  work  in  such  trades,  and  at  such  times, 
or  a  general  cessation  of  work  of  all  trades,  when  in 
their  judgment  they  deem  it  necessary." 

On  the  16th  this  Executive  Board  met  again.  At 
that  time  not  only  the  carpenters  but  the  architectural 
iron  workers  and  hoisting  engineers  were  on  strike 
for  higher  wages,  and  other  unions  were  threatening 
to  strike  in  violation  of  existing  agreements.  Of  th^s 
meeting  the  Court  says:  "After  a  full  discussion 
in  which  it  was  unanimously  agreed  that  conditions 
had  become  intolerable  and  that  the  only  thing  that 
could  be  done,  unless  the  Trades  Council  could  be 
procured  to  discipline  its  affiliated  unions  and  com- 
pel them  to  abandon  their  strikes  and  threatened 
strikes  and  abide  by  their  written  agpreements,  was 
to  cease  all  operations  in  the  building  industry  until 
such  time  as  there  could  be  a  final  and  complete  adjust- 
ment" The  Building  Trades  Council,  however, 
refused  to  take  any  steps  and  the  Employers'  Asso- 
ciation notified  its  members:  "To  cease  doing  any 
kind  of  building  construction  work  and  to  refrain 
from  doing  any  kind  of  building  construction  work 
until  duly  authorized  and  directed  by  the  Association." 

On  July  18th  the  Building  Trades  Council  appointed 
five  members  to  confer  with  the  employers  and  con- 
ferences were  held  throughout  the  summer.  During 
the  negotiations  the  employers  offered  to  arbitrate  the 
controversy  as  follows:  "12j^  cents  an  hour  con- 
ceded forthwith  to  all  the  trades.  Such  additional 
increase  not  exceeding  one  dollar  per  hour  as  an 
agreed  upon  umpire  might  find  the  trades  were 
entitled  to  in  view  of  the  increased  cost  of  living.  The 
award  to  be  retroactive  as  of  the  date  on  which  the 
men  returned  to  work."     The  offer  was  declined. 

The  dealers  in  building  materials  in  Chicago  sell 
about  seventy-five  per  cent  of  all  such  materials  con- 
sumed in  Cook  and  Lake  Counties.  They  are  organ- 
ized in  an  association  and  deal  very  largely  with  union 
labor.     Building  materials  are  sold  on  credit,  being 
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paid  for  by  the  contractor  from  time  to  time  as  the/ 
building  progresses.  In  the  words  of  the  Court,  "In' 
case  of  strikes,  which  stop  the  progress  of  a  building, 
the  material  men  who  have  furnished  the  material  for 
use  in  the  building  do  not  receive  their  pay  for  their 
material  until  the  striking  workmen  go  back  to  work." 
The  Court  also  found  that  in  many  cases  material 
men  were  forced  to  borrow  in  order  to  furnish  the 
contractors  and  that  delay  in  payments  to  them  forced 
them  to  suffer  heavy  losses  and  that  where  strikes 
occurred  materials  were  left  exposed  to  the  elements, 
making  replacements  necessary  and  creating  disputes 
between,  material  men  and  contractors.  Moreover, 
strikes  curtailed  selling  on  the  part  of  material  men 
while  their  overhead  continued  unabated. 

On  July  15th  about  forty  material  men  met  with 
twenty  contractors.    The  Court  found  that: 

"The  contractors  placed  the  whole  labor  situation 
before  the  material  men  and  requested  the  latter,  in 
the  event  a  general  lockout  became  necessary,  to  assist 
the  contractors  in  making  the  lockout  more  effective 
by  refusing  to  sell  any  building  material  where  the 
same  might  be  worked  on  by  striking  unions.  *  *  * 
The  lockout  was  declared  on  July  18th,  1919,  and 
until  the  controversy  was  determined,  September  21, 
1919,  the  material  men  did  in  fact  refuse  to  sell  in  the 
City  of  Chicago  and  Cook  County  any  building 
material  to  any  person  where  such  building  material 
might  be  worked  on  by  striking  unions,  except  in  emer- 
gency cases,  and  upon  a  permit  issued  by  an  emergency 
committee  organized  and  maintained  by  the  contrac- 
tors to  determine  what  cases  were  in  fact  emergency 
cases.  *  *  *  And  the  immediate  effect  of  the  refusal 
of  the  material  men  so  to  sell  was  to  stop  building 
construction  by  independent  contractors  who  were 
willing  to  accede  to  the  demands  of  the  striking 
unions,  thus  keeping  out  of  employment  those  mem- 
bers of  the  striking  union  who  would  have  otherwise 
been  employed  by  independent  contractors  and  the 
public  at  large.  The  material  men  and  the  contrac- 
tors intended  that  the  action  of  the  former  in  refusing 
to  sell  should  have  this  effect.  In  closing,  practically 
100  per  cent  of  all  material  yards  in  Cook  and  Lake 
Counties  went  out  of  business.  In  soliciting  the 
material  men  thus  to  refuse  to  sell  building  material  the 
contractors  used  only  persuasion  and  argument. 
There  were  no  intimidation,  or  threats." 

The  case  of  the  People  v.  the  Douglas  Lumber  Com- 
pany and  the  thirty-seven  other  cases  are  actions  by 
the  People  against  the  material  men  to  recover  the 
sum  of  $1,000  from  each  defendant  for  violation  of 
the  Illinois  Anti-Trust  Law,  as  a  result  of  the  under- 
standing between  them  under  which  they  refused  to 


sell    materials   during   the   lockout     This    law   was 
passed  in  1891,  and  the  section  in  point  provides: 

"If  any  corporation  organized  under  the  laws  of  this 
or  any  other  State  or  country,  for  transacting  or  con- 
ducting business  of  any  kind,  in  this  State,  or  any 
partnership  or  individual,  or  other  association  of  per- 
sons whosoever,  shall  create,  enter  into,  become  a 
member  of  a  party  to  any  pool,  trust,  agreement,  com- 
bination, confederation  or  understanding  with  any 
other  corporation,  partnership,  individual  or  any  other 
person  or  association  of  persons,  to  regulate  or  fix  the 
price  of  any  article  of  merchandise  or  commodity,  or 
shall  enter  into,  become  a  member  of  or  a  party  to  any 
pool,  agreement,  contract,  combination  or  confedera- 
tion to  fix  or  limit  the  amount  or  quantity  of  any 
article,  commodity  or  merchandise  to  be  manufac- 
tured, mined,  produced  or  sold  in  this  State,  such  cor- 
poration, partnership  or  individual  or  other  associa- 
tion of  persons  shall  be  deemed  and  adjudged  guilty 
of  a  conspiracy  to  defraud,  and  be  subject  to  indict- 
ment and  punishment,  as  provided  in  this  act" 

The  defendants  argued  that  the  meaning  of  the 
word  "to"  as  used  in  this  statute  was  equivalent  ta 
"with  the  purpose  of"  and  that  as  the  evidence  showed 
that  the  defendants  had  no  purpose  to  limit  the  amount 
or  quantity  of  any  materials  to  be  sold,  their  acts 
were  not  within  the  statute;  and  further,  that  the 
statute  was  to  be  interpreted  within  the  meaning  of 
the  legislature  in  1891,  when  the  statute  was  passed,^ 
and  that  the  legislature  did  not  intend  to  make  the 
acts  complained  of  a  violation  of  the  statute  any  more 
than  it  intended  to  make  a  strike  a  violation  of  the 
statute,  if  the  effect  of  a  strike  is  to  limit  the  amount 
or  quantity  of  any  article  manufactured,  mined,  pro- 
duced or  sold.  The  Court  took  this  view  of  it,  hold- 
ing  that  unless  the  acts  complained  of  were  within 
the  mischief  intended  to  be  remedied  by  the  statute,, 
the  statute  did  not  apply.  If  the  Court  held  other- 
wise, it  would,  it  said,  invade  the  province  of  the 
legislature.  The  Court  held  that  to  accept  the  view 
of  the  States'  Attorney,  it  must  necessarily  follow 
that: 

"All  strikers  would  be  subject  to  criminal  prosecu- 
tion and  punishment  by  virtue  of  this  statute,  for  it 
cannot  be  denied  that  the  effect  of  every  strike  is  to* 
limit  the  amount  or  quantity  of  any  article,  com- 
modity, or  merchandise  to  be  manufactured,  mined, 
produced  or  sold  in  this  State.  A  strike  per  se  is  not  a' 
crime.  And,  it  must  not  be  forgotten,  in  considering 
this  statute,  that  our  Supreme  Court  has  also  held 
labor  to  be  a  commodity.  Ris^ts  and  liabilities  should 
be  equaL  If  an  employee  can  strike  and  is  not  sub- 
ject to  criminal  prosecution  for  a  violation  ol  this. 
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statute,  there  is  no  good  reason  why  the  employer 
similarly  situated  should  be  subject  to  criminal  prose- 
cution for  a  lockout  *  *  *  It  is  passing  strange 
the  construction  insisted  upon  by  the  able  State's 
Attorney  has  never  before  been  insisted  upon.  So  far 
as  we  have  been  able  to  ascertain,  this  is  the  first  time 
there  has  been  commenced  in  an  Illinois  court  a 
prosecution  of  this  kind.** 

The  court  dismissed  the  criminal  prosecutions. 

The  case  of  Oscar  Carlson,  a  journeyman  union 
painter,  against  the  material  men,  was  based  upon  a 
claim  for  damages,  because  of  his  inability  to  pur- 
chase materials  for  alterations  and  improvements  upon 
his  store  and  home  on  which  he  was  engaged  at  the 
time  of  the  lockout.    The  Court  found : 

''In  building  his  home  and  store  Oscar  Carlson  is 
a  member  of  the  public,  and  is  not  a  direct  and  imme- 
diate party  to  the  controversy  between  the  contractors 
and  the  material  men  and  the  striking  union  carpen- 
ters. Oscar  Carlson  is  entitled  to  build  a  home  and 
store  upon  such  terms  and  under  such  conditions  as 
to  him  seem  fit  and  proper.  Oscar  Carlson  violated 
no  contract  with  the  defendants.  He  is  without  fault. 
So  far  as  Oscar  Carlson  is  concerned  the  contractors 
and  material  men,  in  attempting  to  advance  their  own 
interests,  were  doing  so  in  disregard  of  their  duty  to 
him  as  a  member  of  the  public." 

The  Court  further  said: 

''Can  it  be  said,  all  the  facts  and  circiunstances  con- 
sidered, that  the  purpose  of  the  contractors  and 
material  men  was  not  directed  against  the  plaintiff, 
Oscar  Carlson;  that  they  were  not  done  for  the  pur- 
pose of  forcing  or  coercing  him  to  discharge  his  jour- 
neymen carpenter  who  was  willing  to  work  for  him  at 
one  dollar  an  hour,  v^ich  compensation  Oscar  Carl- 
son was  perfectly  willing  to  pay?  Had  Oscar  Carlson 
no  rights  in  the  premises? 

"Can  economic  tyranny  possibly  be  exercised  with 
out  incurring  civil  liability  to  members  of  the  public? 
Carried  to  its  logical  conclusion  employers  or  material 
men,  or  both,  could  legally  picket  their  customers. 
They  would  have  the  right  to  usurp  the  power  inde-. 
pendent  of  the  courts  to  punish  for  past  wrongs.  No 
real  solution  of  the  question  can  be  reached  on  any 
basis  which  is  unfair,  one-sided,  or  illogical.  And,  we 
must  not  forget,  v/bBt  it  too  often  forgotten,  there  is 
the  public  to  be  considered,  the  'innocent  bystanders,* 
in  a  dispute  of  this  kind.  ♦  ♦  ♦  The  right  to  a 
-free  market  is  foimded  upon  sound  legal  principles. 
Every  person  has,  or  should  have,  a  right  to  dispose 
of  his  property  or  labor  without  molestation  or 
coercion  from  those  in  no  wise  coxmected  with  his 
immediate  transaction.    If  one  has  a  right  to  be  free 


from  outside  interference  it  follows  that  all  others 
owe  him  a  duty  not  to  interfere.  The  right  of  the  one 
is  the  co-relative  duty  of  the  other.  The  combination 
here  operated  primarily  to  restrain  the  purchasing 
power  of  Oscar  Carlson.  In  legal  principle  the  case 
has  the  earmarks  of  a  secondary  boycott  which  is 
held  to  be  iUegaL  *  *  *  Parties  to  a  labor  dispute 
have  no  right  to  carry  that  labor  dispute  outside  of 
the  employers  and  employees  directly  interested  in  the 
dispute.  In  case  they  do,  and  diird  persons  are 
injured,  the  latter  are  entitled  to  recover  such  dam- 
ages as  they  may  sustain.  The  day  is  here  when  the 
employer  as  well  as  the  employee  must  submit  to  the 
domination  of  law,  and  the  People,  who  are  generally 
the  greatest  sufferers  from  strikes  and  lockouts,  must 
be  protected.  When  individuals  have  disputes  they 
resort  to  the  courts.  There  is  no  good  reason  why  the 
employer  and  employee  should  not  be  compelled  to 
submit  their  controversy  to  the  orderly  processes  of 
law  when  it  is  claimed  that  either  has  been  damaged 
or  injured  by  the  other.  Neither  the  plaintiff  nor 
defendants  have  any  higher  inmiunity  from  legal  obli- 
gations than  any  other  members  of  the  conmiunity. 
They  have  the  right  to  enforce  their  legal  rights  by 
legal  means  only.  The  privilege  of  contracting  is  both 
a  liberty  and  a  property  right.'* 

Oscar  Carlson  recovered  a  judgment  in  the  sum  of 
$340, 

The  case  of  John  Carlson  against  the  material  men 
was  based  upon  a  claim  for  damages  due  to  his  failure 
to  secure  work  as  a  journeyman  carpenter  from  his 
employer,  Simon  Hill,  who  had  work  to  be  done  and 
was  willing  to  pay  Carlson  one  dollar  an  hour  to  do 
it,  but  was  forced  to  discharge  him  because  of  his 
inability  to  get  the  lumber  necessary  for  the  work. 
But  John  Carlson  was  a  member  of  the  Carpenters' 
Union  and  a  party  to  the  effort  to  get  a  dollar  an 
hour,  which  was  the  cause  of  the  controversy  between 
the  parties  and  the  violation  of  contract  on  the  part 
#)f  the  carpenters.  The  Court  with  great  clearness 
said: 

"John  Carlson  should  not  be  permitted  to  violate 
his  contract  with  impunity  and  when  as  a  result 
thereof,  his  employer  brings  pressure  upon  others 
which  indirectly  throws  John  Carlson  out  of  employ- 
ment for  the  purpose  of  making  John  Carlson  live  up 
to  his  contract,  it  certainly  is  just,  reasonable  and 
fair  that  John  Carlson  should  not  be  permitted  to  take 
advantage  of  a  condition,  effect  or  consequence  to  him 
of  which  he  is  one  of  the  inducing  causes,  if  not  the 
primary  cause.  In  such  case  the  law  should  leave  the 
parties  where  it  finds  them,  giving  no  relief,  and  no 
coxmtenance  to  a  claim  for  damages.** 
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In  the  case  of  John  Carlson,  judgment  was  rendered 
for  the  defendants. 

The  lockout  was  terminated  on  September  21st  by 
granting  the  demands  of  the  carpenters  for  one  dollar 
an  hour.  The  Chicago  Tribune  of  March  28,  1920, 
announces  that  an  agreement  has  been  arrived  at 
between  the  contractors  and  the  carpenters  to  pay 
the  latter  $1.25  an  hour  from  now  until  May  1,  1921. 
The  bricklayers  will  also  receive  $1.25  an  hour  and 
other  building  trades  are  negotiating  for  more  money. 

This  case  is  an  impressive  warning  to  those  who 
seek  the  road  to  industrial  peace  by  urging  every 
workman  into  his  union  and  every  employer  into  his 
association.  The  gist  of  the  matter  is  that  in  the 
second  largest  community  in  the  United  States  organ- 
ized labor  has  a  monopoly  of  the  labor  supply  and 
that  the  control  of  labor,  the  most  vital  commodity  for 


the  welfare  of  the  people,  is  in  the  hands  of  less  than 
one  hundred  men.  Of  course,  the  public  will  not 
tolerate  such  monopolies  indefinitely.  The  public 
looks  to  the  employers  to  lead  the  fight  against  this 
monopoly.  If  the  employers  now,  in  the  interest  of 
this  season's  work,  and  next  year  in  the  interest  of 
that  season's  work,  temporize,  they  are  only  inviting 
the  public  to  find  some  method  to  destroy  Siuch 
monopolies  without  consideration  for  whatever  in- 
terest the  employers  may  have  in  the  preservation  of 
their  businesses  free  from  constant  inspection,  inves- 
tigation and  regulation  by  government  clerks,  attor- 
neys and  prosecutors.  The  public  sympathy  for  the 
fight  against  the  closed  shop  is  not  that  the  closed 
shop  leads  to  a  costly  interference  with  the  employers' 
business  and  inordinate  demands  ruthlessly  made  and 
pushed,  but  that  it  means  monopoly — a  burden  that 
will  not  be  endured. 


Strike  to  Compel  Closed  Shop  Enjoined  in  New  Jersey 


Baldwin  Lumber  Co.,  et  al.  v.  Local  No.  560,  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Stablemen  and  Helpers  of  America,  et  aL  (In 
Chancery  of  New  Jersey.) 

The  plaintiffs,  fifteen  in  number,  are  dealers  in 
lumber  and  mason  materials  in  Hudson  County,  N.  J. 
They  brought  this  action  against  the  International 
Brotherhood  of  Teamsters,  the  Hudson  County  Build- 
ing Trades  Council,  the  Coal  Drivers  Union  and  cer- 
tain individuals  to  obtain  relief  from  picketing.  The 
defendants  had  demanded  a  contract  with  the  plain- 
tiffs from  January  1,  1920,  giving  an  increase  of  ten 
dollars  a  week  and  a  working  day  of  nine  instead  of 
ten  hours.  Later  the  employers  agreed  to  give  a 
three  dollar  increase  and  the  unions  agreed  to  accept 
seven,  but  failing  to  come  into  closer  agreement,  a 
strike  occurred.  The  contract  presented  by  the  unions 
demanded  recognition  of  the  unions,  the  closed  shop, 
and  an  agreement  not  to  deliver  materials  to  any 
building  on  which  a  strike  had  been  ordered.  Similar 
provisions  were  in  contracts  which  the  employers  had 
signed  controlling  their  relations  with  the  unions  dur- 
ing the  past  four  years.  Following  the  strike,  the 
pickets  managed  to  prevent  the  unloading  of  materials 
from  boats  and  cars  and  to  stop  completely  the  deliv- 
ery of  materials  for  much  needed  work  on  buildings 
and,  as  the  Court  found,  ''In  at  least  one  instance 
caused  the  refusal  of  a  stationary  engineer  to  handle 
material  delivered  from  the  yard  of  one  of  the  com- 
plainants by  an  independent  carman." 

Three  of  the  plaintiffs  failed  to  show  that  they  were 
picketed,  and  as  to  them  no  injunction  was  granted, 


and  although  the  Coal  Drivers  Union  appeared  spe- 
cially by  council  to  contest  the  jurisdiction,  the  plain- 
tiffs failed  to  identify  it  with  sufficient  accuracy  or 
to  show  its  relation  to  the  case,  and  it  was  dismissed. 

The  International  Brotherhood  of  Teamsters 
objected  on  the  ground  that  it  had  nothing  to  do  with 
the  case,  but  it  appeared  that  one  of  the  defendants, 
Theodore  M.  Brandle,  had  represented  the  Interna- 
tional Brotherhood  of  Teamsters  in  negotiations  for 
the  contract  between  the  parties  and  the  court  held 
that  if  the  International  was  sufficiently  within  the 
jurisdiction  to  execute  the  contract  in  the  person  of 
Brandle  and  sufficiently  within  the  jurisdiction  to  pay 
strike  benefits  and  to  offer  proof  on  other  features  of 
the  case  through  Brandle,  it  was  sufficiently  within 
the  jurisdiction  to  be  served  with  process  and  to  be 
enjoined. 

On  the  question  of  the  attempt  to  maintain  the 
unionization  of  the  plaintiffs'  yards,  the  court  said : 

''The  illegality  of  such  contracts  is  pronounced 
upon  the  fundamental  principles  of  our  theory  of  gov- 
ernment, to  which  monopolies  of  any  kind  affecting  in 
any  way  the  utmost  freedom  of  the  individual  to 
pursue  his  lawful  trade  or  business  are  abhorrent. 
As  was  said  in  Folaom  v.  I^ewis  (208  Mass.  336),  'The 
law  condemns  all  combinatione*  whether  in  respect  of 
labor  or  of  so-called  capital,  which  seek  to  become 
m<mopolies  and  thus  oppressive  to  the  people/  Any 
departure  from  these  principles  must  necessarily 
result  in  the  preferential  recognition  under  the  law  of 
one  class  of  citizens  over  all  others;  and  the  undis- 
puted facts  in  this  action  disclose  a  purpose  on  the 
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part  of  the  defendants  to  obtain  this  class  preference, 
by  the  terms  of  this  contract  which  they  eaq;>ect  txy 
secure  from  complainants  dirough  the  coercion  of  the 
strike.  The  authorities  cited  hold  such  contracts  to 
be  violative  of  public  policy;  and  the  past  voluntary, 
or  compulsory  acquiescence  of  complainants  respect- 
ing them  does  not  alter  their  character,  nor  does  the 
fact  that,  as  in  this  contract,  in  addition  to  its  union- 
izing features,  there  are  provisions  relating  to  such 
legitimate  subjects  of  agreement,  as  wages,  hours  of 
labor  and  other  working  conditions." 

The  court  made  a  brief  review  of  the  leading  case 
in  New  Jersey  on  picketing  and  found  that  peaceful 
picketing  may  be  enjoined.  In  accordance  with  this 
decision,  an  injunction  was  issued  which,  among  other 
things,  restrained  the  defendants: 

"A.  From  promoting,  encouraging,  directing,  par- 
ticipating in,  in  any  manner  whatever,  the  strike 
against  the  complainants  hereinafter  mentioned 
designed  for  the  purpose  of  securing  agreement  from 
the  complainants,  ♦  ♦  ♦  by  which  they  agree  to 
employ  none  but  union  labor,  from  contributing 
money  or  advice,  with  the  design  of  securing  agree- 
ments from  said  complainants  by  which  they  agree  to 
employ  none  but  union  labor. 

''B.  Prom  advising  with,  participating  in,  encourag- 
ing, persuading,  or  consulting  with,  striking  employ- 
ees, of  said  complainants  or  others  with  the  design  of 
securing    agreements    from    said    complainants    by 

which  they  agree  to  employ  none  but  union  labor. 
«     ♦    >» 

''P.    From  loitering  or  picketing  in  the  streets  or 


on  the  highways  or  public  places  near  the  premises  of 
the  said  complainants  or  near  any  premises  where  the 
usual  customers  or  prospective  customers  of  the  said 
complainants  are  prosecuting  their  respective  business 
operations,  with  intent  to  procure  die  personal  moles- 
tation and  annoyance  of  persons  employed  or  willing 
to  be  employed  by  said  complainants,  or  any  of  the 
usual  customers  or  prospective  customers  of  the  said 
complainants  or  causing  the  employees  or  the  usual 
custcMners  or  prospective  custcmiers  of  the  said  com- 
plainants to  refrain  from  or  refuse  to  handle  any 
material  dealt  in  by  complainants  and  with  a  view  to 
causing  the  usual  customers  or  prospective  customers 
of  the  said  complainants  to  refrain  from  dealing  with 
the  said  complainants.    *    *    * 

''O.  From  picketing  the  places  of  business  of  the 
said  complainants  and  of  the  customers  or  prospective 
customers  of  said  complainants. 

'T.  From  suggesting,  promoting,  encouraging  or 
participating  in,  in  any  manner  whatever,  s]anpathetic 
strikes.    ♦    *    ♦ 

''R.  From  going  either  singly  or  collectively  to 
the  homes  of  any  of  the  said  complainants'  employees 
or  any  of  them,  for  the  purpose  of  intimidating,  urg- 
ing, anno3dng  or  coercing  any  or  all  of  them  to  leave 
the  employ  of  complainants.    *    ♦    ♦ 

"T.  From  doing  any  act,  or  thing  whatever,  to 
restrict  complainants  or  its  employees  in  the  free  and 
unhindered  control  and  conduct  of  said  complainants* 
business  and  from  causing  persons  willing  to  be 
employed  by  said  complainants  to  refrain  from  so 
doing,  by  annoying  language,  acts  or  conduct" 


Picketing  in  the  Absence  of  a  Trade  Dispute  Unlawful  in  Ohio 


Park,  et  al.  v.  Locals  106,  107,  108  and  167  of  the 
Hotel  and   Restaurant   Employees   International 
Alliance,  etc.;  et  al.  (22  N.  P.  (N.  S.)  257,  Com- 
mon  Pleas  Court  of  Cuyahoga  County,  Ohio). 
Louis  Park  and  twenty-two  other  Chinamen  alleg- 
ing that  they  are  the  owners  and  proprietors  of  the 
Peacock  Inn,  in  the  city  of  Cleveland,  brought  this 
action  against  four  locals  of  the  Hotel  and  Restaurant 
Employees   International   Alliance  to   restrain   them 
from    picketing    their    restaurant.      The    Chinamen 
alleged  that  they  did  all  the  work  and  were  all  of  them 
partners  in  the  business  which  they  conducted  in  the 
Peacock  Inn,  and  that  the  defendants  were  picketing 
their  restaurant  and  interfering  with  their  customers 
and  making  false  and  malicious  statements  about  them 
in  an  effort  to  compel  them  to  employ  members  of 
the  union,  none  of  whom  they  had  ever  employed,  or 


with  whom  they  had  ever  had  any  trade  dispute.  The 
pickets  issued  cards  to  the  public  passing  by  the 
restaurant  which  bore  the  following  words,  printed 
in  red,  white  and  blue,  "300  STARS  On  Our  Service 
Flag.  Our  Boys  Are  Coming  Home,  They  Need 
Work!  Don't  Patronize  The  Peacock  Inn,  The 
Golden  Pheasant.  They  refuse  to  Employ  Them. 
They  Are  Unfair  to  Organized  Labor.  Local  Joint 
Board  of  the  H.  &  R.  E.  I.  A.  and  B.  I.  L.  of  A. 
Endorsed  by  the  Cleveland  Federation  of  Labor." 

Among  the  grounds  alleged  as  a  defense,  the  defend- 
ants stated  that  the  Chinamen  are  in  competition  with 
the  members  of  the  local  unions  and  that  that  com- 
petition is  unfair,  because  the  Chinamen  work  a  num- 
ber of  hours  per  week  which  is  unheal thful,  tending  to 
promote  bodily  disease  and  weakness.  These  facts 
were  alleged  as  the  ground  for  a  just  controversy  with 
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the  plaintiffs,  which  sustained  their  right  to  inform 
the  public  that  the  Chinamen  are  unfair. 

The  Court  found  that  the  defendants  picketed  the 
Peacock  Inn  for  the  purpose  of  compelling  the  plain- 
tiffs to  employ  union  waiters,  or  to  drive  the  plaintiffs 
•out  of  business,  and  entertained  serious  doubt  that 
the  defendants  really  desired  to  be  waiters  in  the 
restaurant. 

As  to  the  issue  of  competition,  the  Court  said,  "If  a 
-Chinaman  can  furnish  better  food  at  less  cost  than  a 
white  man,  he  will  be  patronized,  and  I  know  of  no 
law  that  will  compel  or  force  any  patron  to  pay  a 
higher  price  for  inferior  food  merely  because  it  is 
prepared  and  served  by  a  white  man." 

The  court  found  the  activities  of  the  pickets  to  be 
a  boycott  and  that  section  156  of  the  constitution  of 
the  union  declared,  "No  Local  Union  shall  under  any 
circumstances  be  permitted  to  declare  a  boycott,"  and 
that  since  they  were  unable  to  show  that  the  national 
•organization  had  authorized  their  conduct  it  was 
unlawful  under  the  rules  of  their  own  organization. 

As  to  the  question  of  whether  the  picketing  by  the 
•defendants  constituted  intimidation,  irrespective  of 
the  evidence  of  improper  language  and  rough  conduct 
on  the  part  of  the  pickets  which  was  introduced,  the 
Court  said: 

"Admitting  now  that  the  Peacock  Inn  is  a  place  to 
which  any  gentleman  may  take  his  wife  or  family^  let 
me  ask,  is  there  a  public  official  in  the  city  of  Cleve- 
land, who  depends  upon  the  votes  of  citizens  for  con- 
tinuance in  his  office,  who  would  take  his  family  or 
Jiis  friends  to  this  restaurant  under  present  condi- 
tions? The  city  of  Cleveland  has  nearly  a  million 
inhabitants.  Its  mayor  should  be  a  man  of  consider- 
able parts,  a  num  of  will,  ability  and  free  from  fear. 
Now,  let  me  ask,  would  the  mayor  of  this  city  take 


his  family  or  his  friends,  under  present  conditions,  to 
this  restaurant  to  dinner?    If  not,  why  not? 

"It  would  be  idle  and  cowardly  to  mince  words  in 
treating  this  subject.  A  candidate  for  office  seen  going 
into  this  place,  a  lawyer  or  a  merchant  or  any  pro- 
fessional man  seen  going  into  this  place,  under  pres- 
ent conditions,  will  be  subject  to  a  species  of  indirect 
intimidation  more  coercive  than  the  actual  employ- 
ment of  physical  force.  Everybody  knows  this.  There 
is  peiiiaps  not  a  Judge  upon  the  bench  of  the  Court 
of  Common  Pleas  or  the  Municipal  Court  who  would 
today  patronize  this  restaurant  while  this  boycott  is 
on  or  is  being  prosecuted.  Why?  Is  it  necessary  to 
answer  this  inquiry? 

"To  constitute  intimidation  and  coercion,  phsrsical 
force  is  not  required.  If  the  will  is  dominated  and 
overcome  by  influences  which  the  will  cannot  control, 
then  coercion  and  intimidation  exist. 

"In  the  lexicon  of  the  trade  union,  'peace'  is  defined 
to  be  'war  in  abeyance — at  the  will  of  unseen  forces.' 
A  'peaceful  picket'  is  as  much  a  self-evident  contradic- 
tion as  is  a  rod  without  two  ends.  In  the  language 
of  the  street,  'there  is  no  sich  anamilei" 

Considering  the  card  which  the  union  was  circu  it- 
ing,  claiming  300  stalwart  patriots,  the  court  said: 

"Upon  this  card  it  is  said  that  the  local  union  has 
300  stars  in  its  service  flag.  This  is  not  true.  The 
testimony  showed  that  out  of  750  members,  about  30 
of  its  members  were  in  France.  There  is  no  testi- 
mony that  a  single  member  of  these  locals  ever  went 
over  the  top  or  died  in  defense  of  the  flag.  Evidently 
none  of  them  were  volunteers,  and  all  of  them  were 
selected  men  and  held  off  as  long  as  they  could, 
because  of  the  200  men  they  say  were  selected  from 
750,  all  but  30  were  in  camps  in  the  United  States. 
Hence  the  appeal  to  patriotism  is  not  founded  upon 
fact  or  justice  or  right,  and  is  unfair." 


Kentucky  Anti-Trust  Act  of  1916  Unconstitutional 
Because  of  Its  Exemption  Qause 


ConMnonwealth  v.  Hatfield  Coal  Co.,  217  S.  W.  125, 
Kentucky. 
In  1916,  the  legislature  of  Kentucky  revised  its  anti- 
trust law.  As  the  law  was  originally  introduced  sec- 
tion 20  thereof  provided,  "The  provisions  of  this  act 
shall  not  apply  to  any  organization  or  association  hav- 
ing no  capital  stock,  and  not  engaged  in  the  business 
of  buying,  selling,  dealing  in,  manufacturing  or  pro- 
ducing any  article  of  commerce  or  commodity."  As 
finally  passed,  however,  this  section  read,  "The  pro- 
visions of  this  act  shall  not  apply  to  any  organization 
or  association  having  no  capital  stock  or  not  engaged 


in  the  business  of  mining,  manufacturing  or  trans- 
porting any  article  or  commodity."  The  defendant 
Coal  Company  was  prosecuted  under  this  act  and 
demurred  to  the  charges  against  it  on  the  ground  that 
the  act  was  unconstitutional,  because  of  the  unfair 
classification  by  section  20  of  combinations  subject 
to  the  act.  The  trial  Court  sustained  the  demurrer, 
and  upon  appeal  the  highest  Court  of  the  state 
affirmed  the  decision  of  the  lower  Court.  The  Court 
said: 

"The  act,  with  section  20  in  it,  is  class  legislation 
of  the  most  pronounced  and  offensive  type.     It  not 
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only  violates  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  but  is  equally  obnoxious  to  well 
settled  and  long-established  principles  that  lie  at  the 
very  foundation  of  state  constitutional  law,  the  sub- 
stance of  which  is  that  all  laws  to  prevent  and  punish 
crimes  and  offenses  of  every  nature  must  operate 
equally  and  alike  upon  all  persons,  except  when  rea- 
sonable classification  is  permissible/' 

The  question  then  presented  itself  as  to  whether 
the  rest  of  the  act  could  be  sustained.  If  it  appeared 
that  the  act  would  have  been  passed  without  section 
20,  it  was  the  duty  of  the  Court  to  sustain  the  rest  of 
the  act,  and  upon  this  point,  the  Court  said: 

"If  the  Legislature  had  not  stricken  from  the  act 
the  original  section,  or  if  section  20  as  it  now  stands 
had  been  in  the  original  act,  we  might  reasonably  con- 
clude that  the  legislature  would  have  adopted  the  act, 
although  this  section,  as  it  now  reads,  had  not  been  a 
part  of  it  But  when  the  legislature  deliberately 
struck  from  the  act  a  section  bringing  within  the  scope 
of  its  meaning  all  persons  and  corporations  that  might 
by  organizing  have  the  power  to  do  the  things  for- 
bidden by  the  act,  and  inserted  in  its  place  a  section 
exempting  from  its  operation  large  classes  of  persons 
and  corporations  that  could  do  the  prohibited  things, 
we  cannot  say  that  the  legislature  would  have  adopted 
the  act  with  this  section  omitted,  without  setting  up 
our  opinion  against  what  the  legislature  actually  did 
in  expressing  its  views. 

"In  other  words,  to  reject  the  section  would  be 
making  a  law  that  the  legislature  declined  to  make. 


We  would  be  putting  in  operation  an  act  that  the 
legislature  refused  to  adopt.  This  we  cannot  do. 
The  patent  invalidity  of  this  section  affects,  for  the 
reasons  stated,  the  entire  act,  and  the  whole  of  it 
must  be  declared  unconstitutional." 

This  case  recalls  to  mind  the  situation  in  connec- 
tion with  our  Federal  Anti-Trust  Laws.  They  pro- 
vide no  such  exemption  in  their  text;  but  since  1914 
the  appropriations  made  for  the  use  of  the  Depart- 
ment of  Justice  in  conducting  prosecutions  under 
those  laws  have  provided  that  no  part  of  the  appro- 
priation shall  be  expended  in  prosecuting  organiza- 
tions of  persons  engaged  in  increasing  their  wages,, 
shortening  their  hours  of  work,  or  improving  their 
working  conditions.  The  clause  so  providing  is  not 
limited  to  what  they  may  directly  do  in  pursuance  of 
those  aims,  but  it  is  intended  to  prevent  the  prosecu- 
tion of  such  organizations  even  when  they  seek  to 
interfere  with  the  channels  of  trade  and  commerce. 
It  will  be  remembered  that  an  appropriation  carry- 
ing such  a  provision  was  presented  to  Mr.  Taft  and 
that  he  returned  it  with  scorn.  That  provisions  like 
the  exemption  in  the  federal  appropriation  for  the 
prosecutions  of  violations  of  the  anti-trust  laws  and 
provisions  like  section  20  of  the  Kentucky  law  can  be 
enacted,  however  unconstitutional,  is  a  matter  of  deep 
concern,  for  they  violate  the  principles  of  Anglo- 
Saxon  law  and  the  essence  of  a  free  government.  We 
acclaim  the  police  and  the  army  for  the  destruction 
of  tons  of  stupid  literature  by  stupid  foreigners,  whilst 
we  allow  American  citizens  in  the  halls  of  our  legisla- 
tures to  pass  such  laws  as  these. 


A  Strike  Must  Be  the  Proximate  Cause  and  Not  the  Remote  Cause  of  Failure 
to  Comply  With  Contract  in  Order  to  Excuse  Non-Compliance 


DeGrasse  Paper  Co.  v.  Northern  New  York  Coal  Co. 
(179  Supp.  (N.  Y.)  788). 

The  plaintiff  contracted  with  the  defendant  to 
deliver  from  30,000  to  40,000  tons  of  coal  during  the 
ten  months  between  June  1,  1916  and  April  1,  1917. 
The  contract  provided  among  other  things: 

"This  contract  is  made  subject  to  strikes,  accidents, 
car  supply,  or  other  causes  beyond  the  control  of 
either  party.  The  buyer  and  seller  recognizing  the 
uncertainty  of  absolute  deliveries,  it  is  hereby  mutu- 
ally acknowledged  that  the  intent  of  this  agreement 
is  not  to  hold  either  party  for  damages  accruing 
through  failure  to  carry  out  the  contract  when  such 
failure  is  due  to  reasons  beyond  the  control  of  the 
party  in  default,  but  that  the  material  shall  be  shipped 


by  the  seller  and  accepted  by  the  buyer  as  per  deliv- 
eries specified,  so  far  as  the  labor,  the  physical  condi- 
tions existing  at  the  plants  of  the  buyer  and  seller 
respectively,  and  the  ability  of  the  transportation  com- 
panies will  permit." 

The  defendant  failed  to  deliver  a  large  part  of  the 
coal.  The  contract  stipulated  for  coal  from  the  Yates- 
boro  mine,  and  it  appeared  that  during  the  term  of  the 
contract  the  normal  supply  of  the  mine  was  reduced 
very  greatly  by  labor  disturbances  and  a  shortage  of 
cars.  However,  the  amount  produced  was  four  or 
'  five  times  as  great  as  that  required  to  fulfill  plain- 
tiff's contract,  but  the  defendant  failed  to  induce  the 
mine  owners  to  ship  its  entire  order  to  the  plaintiff. 
The  Court  found  that  the  defendant  failed  *T>y  ade- 
quate contractual  relations,  to  control  the  output  of 
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the  mine  to  the  extent  of  the  quantity  contracted  to 
be  delivered  to  the  plaintiff."  Therefore,  the  Cooft 
held  that  some  cause  for  the  non-fulfillment  of  the  con- 
tract other  than  the  shortage  of  production,  "inter- 
vened and  became  the  proximate  cause,  and  it  is  found 
in  the  failure  of  the  defendant  so  to  protect  itself,  by 
purchase  or  by  adequate  contractual  relations  with 
third  parties,  so  that  it  might  obtain  the  portion  of 
the  coal  produced  which  was  necessary  to  the  fulfill* 
ment  of  the  contract  with  the  plaintiff.  A  producer, 
providing  he  had  sold  only  to  th^  reasonable  capacity 


of  his  mine,  might  be  relieved  upon  the  happening 
of  the  events  presented  by  the  evidence  in  this  caese, 
or  the  defendant  might  have  been  reKeved  as  to  such  pro- 
portion of  the  coal  contracted  to  be  delivered  as  was 
not  produced,  but  here  we  have  no  such  situation. 
There  the  strike  and  car  shortage  would  have  been  the 
proximate  cause,  here  it  was  the  remote  catee,  of  the 
breach.  Since  the  strikes  and  car  shortage  were  not 
the  proximate  cause  of  the  breach,  they  were  of  no 
avail  to  the  defendant,  and  it  was  not  excused  under 
the  evidence  by  reason  of  the  strike  clause." 


Measures  in  Congress 


In  the  Senate 

On  March  2d,  Mr.  Kenyon  of  Iowa,  introduced  S 
4002,  referred  to  the  Committee  on  Education  and 
Labor,  providing  for  the  creation  of  a  Woman's 
Bureau  in  the  Department  of  Labor.  The  same  meas- 
ure was  reported  in  March  as  introduced  in  the  House 
by  Mr.  Campbell  of  Kansas,  February  21st,  H.  R. 
12679. 

On  March  11th,  Mr.  Frelinghuysen  of  New  Jersey, 
introduced  S  4089,  referred  to  the  Committee  on  Inter- 
state Commerce,  providing  for  the  appointment  by  the 
President,  by  and  with  the  consent  of  the  Senate,  of  a 
Federal  Coal  Commissioner  with  a  salary  of  $10,000  a 
year,  charged  with  the  duty  of  investigating  from  time 
to  time  the  organization,  management  and  practices  of 
dealers  and  operators,  the  costs  and  profits  in  connec- 
tion with  the  mining,  sale  and  distribution  of  coal,  the 
terms  contained  in  leases  of  coal  mines,  the  prices 
demanded  or  received  for  coal,  the  distribution,  stor- 
age, and  sale  of  coal,  and  the  methods  and  processes 
employed  therein,  the  consumption  of  coal,  and  the 
transportation  of  coal  and  commerce,  including  the  dis- 
tribution of  coal  cars,  wages,  working  conditions, 
terms  of  emplojrment  and  living  expense  of  miners  and 
other  workmen  employed  in  mines,  the  storage  of  coal 
and  experiments  in  researches  therein.  Thereafter  and 
in  his  own  discretion  he  may  publish  such  data  as  he 
deems  best  for  the  public  interest,  except  trade  secrets 
and  names  of  customers.  The  Commissioner  shall 
have  access  to  and  the  right  to  examine  mines,  offices 
or  other  place  of  business  of  any  operator  or  dealer, 
and  access  to  and  the  right  to  copy  any  books, 
records,  papers,  etc.  He  shall  have  the  power  to  sub- 
poena and  to  administer  oaths.  He  has  no  power  to 
regulate  the  coal  industry,  but  merely  to  advise  the 
government  or  persons  interested  in  the  industry,  as 
he  may  see  fit. 

On  March  19th,  Mr.  La  Follette  of  Wisconsin,  intro- 
duce S.  J.  Res.  173,  referred  to  the  Committee  on 


Judiciary,  proposing  that  the  Constitution  of  the 
United  States  be  amended  to  provide  for  the  election 
of  Federal  Judges  of  the  Supreme  and  inferior  Courts, 
by  the  voters  having  the  qualifications  to  vote  for 
members  of  Congress,  to  serve  for  a  period  of  ten 
years,  but  to  serve  "only  during  good  behavior." 

On  March  22d,  Mr.  Shepard  of  Texas,  introduced  S 
4107,  referred  to  the  Committee  on  Interstate  Com- 
merce, providing  for  the  establishment  in  the  Depart- 
ment of  Labor  of  a  Bureau  to  be  called  the  Bureau  of 
Intfcrstate  Co-operative  Associations,  with  a  special 
commissioner  therefor,  by  whom  shall  be  chartered 
as  corporations,  co-operative  associations  for  business 
in  interstate  commerce.  (Why  this  engaging  business 
should  be  handed  over  to  the  Department  of  Labor, 
rather  than  the  Department  of  Commerce,  is  probably 
a  secret  in  the  breast  of  the  gentleman  from  Texas.) 

On  March  25th,  Mr.  Kenyon  of  Iowa,  introduced  S. 
4133,  referred  to  the  Committee  on  Education  and 
Labor  to  amend  the  Vocational  Educational  Act  of 
February  23,  1917,  by  providing  a  federal  appropria- 
tion for  the  benefit  of  the  states  for  the  payment  of 
teachers'  salaries. 

In  the  House 

On  March  21st,  Mr.  Hicks  of  New  York,  introduced 
H.  R.  13137,  referred  to  the  Committee  on  Immigra- 
tion and  Naturalization,  to  amend  the  Act  of  June  29, 
1906,  to  provide  that  no  alien  may  be  naturalized  who 
cannot  speak  or  read  the  English  language,  and  pro- 
viding that  the  applicants  shall  be  subjected  to  an 
examination  equivalent  to  the  fifth  grade  public  school 
examination. 

On  March  22nd,  Mr.  Harrison  of  Mississippi,  intro- 
duced H.  R.  13202,  referred  to  the  Committee  on 
Judiciary,  authorizing  the  employment  of  federal  con- 
victs upon  the  construction  of  public  roads  by  the 
federal  or  state  governments. 
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In  the  State  Legislatures 


Illinois  ConstitutiQaal  Convention 

Industrial  Courts.  There  are  five  proposals  before 
the  convention  for  the  settlement  of  industrial  disputes 
by  courts  of  Jaw. 

Proposal  68,  referred  to  the  Committee  on  Judicial 
Department,  provides,  "An  industrial  state  court  with 
such  jurisdiction  and  procedure  in  the  settlement  and 
adjustment  of  industrial  controversies  and  conflicts, 
as  may  be  provided  by  law,  may  be  created  by  the 
General  Assembly." 

Proposal  144,  referred  to  the  Committee  on  Judicial 
Department,  provides: 

"The  General  Assembly  may  confer  jurisdiction  on 
courts  of  industry,  commerce  and  labor  to  adjudicate 
and  settle  controversies  between  organized  capital  and 
organized  labor,  union  and  non-union  labor,  and  all 
cases  involving  restrictions,  combinations,  conspiracies, 
monopolies,  unfair  competition  and  unjust  discrimina- 
tion in  trade,  commerce,  transportation  and  service, 
and  may  define  and  penalize  offenses  arising  therefrom 
or  relating  thereto  and  provided  for  the  suppression  of 
evils  consequent  therefrom,  and  devise  and  provide 
such  remedies  as  will  enforce  the  law  by  forfeiture 
or  otherwise." 

Proposal  197,  referred  to  Committee  on  Industrial 
Aifairs  and  Labor,  provides  that  the  General  Assembly 
shall  create  an  industrial  court  with  jurisdiction  to 
hear  and  decide  all  controversies,  "involving  the  rights 
of  employers,  employees  or  the  public  in  relation  to 
production,  transportation,  distribution  or  sale  of  the 
necessaries  of  life,  or  in  relation  to  the  service  ren- 
dered by  public  utilities."  The  General  Assembly  may 
in  its  discretion  vest  in  such  court  jurisdiction  over 
any  industrial  questions,  including  compensation  for 
industrial  accidents.  The  court  may  take  over  and 
operate  "^ny  necessary  industry  or  public  utility,  and 
shall  in  its  discretion  prohibit  strikes  of  public  employ- 
ees or  any  strikes  that  interrupt  the  necessary  public 
service  or  deprive  the  public  of  fuel,  food  or  other 
necessary  commodities."  The  findings  and  the  con- 
clusions of  this  court  on  questions  of  fact  shall  be 
final,  but  review  may  be  taken  to  the  supreme  court, 
"for  the  sole  purpose  of  determining  whether  or  not 
the  court  has  exceeded  its  authority."  The  court  shall 
consist  of  nine  judges,  elected  by  the  people  to  serve 
for  terms  of  twelve  years.  The  proposal  shall  be 
referred  to  a  general  election  before  becoming  law. 

Proposal  207,  referred  to  Committee  on  Judicial 
Department,  prohibits  the  General  Assembly  from 
creating  any  political,  voluntary  or  other  commission 
for  the  adjustment  of  labor  disputes,  but  authorizes 


every  court  having  original  jurisdiction  in  equity  with 
full,  complete  and  summary  jurisdiction  in  all  labor 
controversies,  and  prohibiting  strikes  and  lockouts 
before  a  hearing  thereon  by  the  court. 

Proposal  216,  referred  to  Committee  on  Industrial 
Affairs  and  Labor,  declares  that  the  right  of  the  people 
to  an  uninterrupted  supply  of  food,  fuel  and  trans- 
portation and  all  the  agencies  of  government  is  a 
primary  right  and  shall  not  be  interfered  with  by  the 
concerted  action  of  two  or  more  persons.  The  General 
Assembly  is  directed  to  pass  all  laws  necessary  to 
protect  the  rights  of  employees  furnishing  these 
articles  and  services  and  to  insure  and  enforce  a  fair 
and  just  settlement  of  all  grievances,  and  power  is 
granted  to  establish  a  tribunal  for  that  purpose.  The 
proposal  is  referred  to  a  general  election. 

Employers'  Liability.  Proposal  107,  referred  to  the 
Committee  on  Industrial  Affairs  and  Labor,  directs  the 
General  Assembly  to  enact  an  employers'  liability  act, 
which  shall  provide  that  all  questions  arising  under 
it  shall  be  tried  in  courts  of  record. 

Licenses.  Proposal  140,  referred  to  the  Committee 
on  Industrial  Affairs  and  Labor,  creates  a  depart' 
ment  of  trade  and  registration,  charged  with  the  duty 
of  determining,  valuing,  standardizing  and  regulating 
the  education,  both  preliminary  and  secondary,  "of 
those  to  be  hereafter  registered  to  act  as  a  registered 
mechanic,  farmer,  barber,  nurse,  embalmer,  plumber, 
optometrist,  stenographer,  telegrapher  and  such  other 
trades  as  may  be  by  law  added  thereto  or  connected 
therewith."  (No  handier  method  of  assisting  the 
organization  of  trade  unions  has  been  proposed  in 
any  assembly  of  legislators  that  has  come  to  our 
attention.) 

Industrial  Disputes.  Proposal  203,  referred  to  Com- 
mittee on  Industrial  Affairs  and  Labor,  provides  that 
the  right  of  peaceable  assembly  and  petition  shall  not 
be  abridged,  but  that  strikes,  lockouts  and  similar 
forms  of  industrial  differences  in  which  the  welfare 
of  the  state  generally  may  suffer,  are  declared  sub- 
ject to  regulation  by  statute  and  the  legislature  may 
establish  courts  of  conciliation  and  arbitration. 

Proposal  232,  referred  to  Committee  on  Industrial 
Affairs  and  Labor,  is  as  follows: 

"1.  The  labor  of  a  human  being  is  an  attribute  of 
life  and  is  not  property. 

"2.  The  right  of  workmen  to  organize  into  trade 
and  labor  unions  and  to  deal  and  speak  through  repre- 
sentatives chosen  by  themselves  is  declared  and  it  shall 
not  be  abridged. 
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"3.  No  court,  tribunal,  judge  nor  any  officer  or 
official  shall  by  any  process,  order,  injunction,  restrain- 
ing order,  decree  or  proclamation  abridge  the  right  of 
any  workman  to  quit  any  employment  either  singly 
or  in  concert,  nor  the  right  of  by  peaceful  persuasion, 
picketing,  assemblage  or  the  payment  of  strike  bene- 
fits inducing  others  so  to  quit  or  to  refrain  from 
working,  nor  shall  any  such  acts  be  made  or  held  to 
be  unlawful,  or  to  constitute  an  unlawful  conspiracy. 
Nor  shall  any  such  process,  order,  injunction,  restrain- 
ing order,  decree  or  proclamation  interfere  with  the 
•exercise  of  the  legitimate  functions  of  any  organiza- 
tion formed  for  the  purpose  of  advancing  the  interests 
of  those  who  labor." 

Maryland 

Minimum  Wage.  S.  171  and  H.  254,  referred  to  in 
respective  Committees  on  Labor,  identical  measures, 
provide  for  the  establishment  of  a  ''Minimum  Wage 
for  Women  and  Minors'  Commission."  The  organ- 
ization and  powers  of  this  Commission  are  similar  in 
all  important  respects  to  those  of  the  Minimum  Wage 
Commission  provided  for  by  the  measure  now  before 
the  New  York  Legislature,  reported  in  the  March  issue 
of  LAW  AND  LABOR.  This  bill  has  failed  in  the 
Senate. 

Industrial  Commission.  H.  J.  R.  14  proposes  an 
Industrial  Commission  of  five  persons,  one  a  manu- 
facturer, one  a  merchant,  one  a  mine  operator  or  con- 
tractor, one  jt  member  of  some  labor  organization  and 
one  a  representative  citizen,  "to  investigate,  revise 
and  prepare  the  industrial  and  welfare  laws  of  the 
state  and  to  recommend  such  other  legislation  essen- 
tial to  bring  about  a  more  harmonious  condition 
between  employer  and  employee,"  at  the  next  meet- 
ing of  the  legislature  in  1922.  This  measure  has  been 
reported  favorably  in  both  Houses. 

Use  of  Violence.  H.  786,  referred  to  the  Committee 
on  Judiciary,  would  amend  the  penal  law  of  Maryland 
to  bring  within  it  any  act  of  violence  to  person  or 
property,  or  threat,  intimidation,  molestation  or 
obstruction  of  a  person,  which  forces  or  is  intended  to 
force  any  person  to  quit  his  job,  or  to  refrain  from 
offering  or  accepting  employment,  or  is  used  for  the 
purpose  of  inducing  a  person  to  belong  to  any  club  or 
association,  or  to  contribute  to  any  fund,  or  to  pay 
any  fine,  or  to  comply  or  refuse  to  comply  with  any 
rules,  orders  or  regulations  made  to  obtain  an  advance 
in  the  rate  of  wages,  or  to  lessen  the  hours  of  work, 
or  the  quantity  of  work,  or  to  regulate  the  mode  of 
carrying  on  any  manufacture,  trade  or  business,  or 
which  forces  or  seeks  to  force  any  manufacturer  to 
alter  his  mode  of  conducting  his  business,  or  limits  the 


number  of  his  apprentices  or  journeymen,  or  other 
employees. 

Picketing.  H.  787,  referred  to  the  Committee  on 
Judiciary,  would  bring  picketing  within  the  penal 
statutes.  Watching  the  place  where  any  person  is 
employed  or  where  any  employee  lives,  for  the  pur- 
pose of  inducing  him  ''by  compulsion,  threats,  coercion, 
intimidation  or  by  any  act  of  violence,  or  by  putting 
such  employee  in  fear"  to  quit  work  or  refrain  from 
accepting  work  is  a  violation  of  the  statute.  Picket- 
ing for  tiie  purpose  of  inducing  third  persons  to  boy- 
cott is  prohibited. 

Massachusetts 

The  bills  reported  in  the  February  issue  of  LAW 
AND  LABOR  for  the  incorporation  of  trade  unions, 
H.  504,  the  creation  of  an  employment  adjustment 
board,  H.  469,  suits  against  trades  unions,  H.  426,  and 
old  age  pensions,  H.  466,  have  been  defeated  in  both 
branches  of  the  legislature.  Also,  H.  665,  a  measure 
for  the  investigation  of  organizations  of  wage  earners, 
has  been  defeated  in  both  branches  of  the  legislature. 

Personal  Freedom.  On  March  8th,  the  legislature 
passed  a  resolution  advocating  ''the  repeal  and 
removal  of  all  restrictions  imposed  for  the  duration 
of  the  war  on  the  freedom  of  speech,  the  freedom  of 
the  press  and  the  freedom  of  the  people  peaceably  to 
assemble." 

Hours.  A  resolution,  H,  1301,  passed  the  Senate 
on  February  26th,  advocating  "the  national  regulation 
of  the  hours  of  labor  by  Congress,"  and  the  legislature 
of  Massachusetts  "respectfully  petitions  the  Congress 
of  the  United  States  to  propose  an  amendment  to  the 
Constitution  giving  it  the  power  to  regulate  the  hours 
of  labor." 

Anti-Strike.  A  resolution,  H.  891,  proposing  to 
amend  the  Constitution  of  Massachusetts  giving  the 
legislature  power  to  pass  laws  restricting  the  right  of 
individuals  to  strike  was  unfavorably  reported  in  both 
branches  of  the  legislature  of  March  2d. 

Employee  Stockholders.  S.  419,  a  measure  to 
encourage  and  enable  employees  to  become  stockhold- 
ers in  their  employing  corporations,  passed  the  Senate 
on  March  22d,  but  failed  in  the  House  March  30th. 

Mississippi 
Department  of  Labor.  Several  measures  were  intro- 
duced in  the  legislature,  providing  for  the  creation  of 
a  Department  of  Labor,  but  the  only  bill  reported  out 
of  committee  was  indefinitely  postponed  by  the  Senate 
on  March  24th,  and  the  legislature  is  expected  to 
adjourn  on  April  3d,  unless  it  remains  in  session  to 
reconsider  the  suffrage  amendment 


Digitized  by 


Googl( 


April,  1920 


Law    and    Labor 


Page  107 


New  Jersey 
Court  of  Industrial  Relations.  S.  281,  referred  to 
the  Committee  on  Judiciary,  proposes  a  Court  of 
Industrial  Relations,  similar  in  its  constitution  and 
duties  to  the  court  established  by  the  Kansas  Act, 
reviewed  in  the  February  issue  of  LAW  AND 
LABOR. 

Employee-Stockholders.  H.  166,  referred  to  the 
Committee  on  Corporations,  provided  that  corpora- 
tions may  at  their  discretion  provide  for  the  sale  of 
stock  to  their  employees  and  for  the  election  to  the 
board  of  directors  of  one  or  more  directors  by  the 
employees,  with  the  same  rights  and  authority  and  sub- 
ject to  the  same  duties  and  responsibilities  as  directors 
elected  by  the  stockholders.  Objecting  stockholders 
may  sell  their  stock  to  the  corporation  at  a  value  to  be 
appraised  without  regard  to  the  increase  or  decrease 
of  value  which  may  be  attributed  to  the  plan  for 
employee  representation.  This  measure  has  passed 
both  houses. 

New  York 
Court  of  Industrial  Relations.  S.  790  and  A.  926, 
referred  to  the  Committees  on  Labor  and  Industry  and 
Ways  and  Means  respectively,  propose  the  establish- 
ment of  a  Court  of  Industrial  Relations  with  powers 
and  duties  similar  to  the  Industrial  Relations  Court 
established  by  Kansas,  reviewed  in  the  February 
issue  of  LAW  AND  LABOR,  and  similar  to  the  bill 
on  the  same  subject  introduced  in  February. 

Employee  Directors.  S.  300  and  A.  439,  referred 
to  the  respective  Committees  on  Judiciary,  provide 
that  the  stockholders  of  any  corporation,  except  a 
money  corporation,  may  provide  for  the  election  by 
any  or  all  of  its  employees  of  one  or  more  of  them  as 
directors  of  the  corporation.  Their  qualifications  and 
the  method  of  their  election  is  left  to  the  stockholders. 
Industrial  Codes.  S.  178  and  A.  180  amend  the  law 
creating  the  Department  of  Labor  to  include  therein  a 
Bureau  of  "Industrial  Codes."  This  measure  passed 
the  Assembly  on  the  16th  and  the  Senate  on  the  29th 
of  March. 


Advertising.  A.  696,  referred  to  the  Committee  on 
Codes,  seeks  to  amend  the  penal  law  to  provide  that 
any  employer,  during  the  continuance  of  strike,  lock- 
out or  industrial  dispute,  who  advertises  by  news- 
paper or  poster,  for  employees,  shall  explicitly  state 
therein  and  also  on  a  card  conspicuously  placed  at  the 
office  or  main  entrance  to  his  factory,  that  such  strike,, 
lockout  or  industrial  dispute  exists. 

Picketing.  A.  1172,  referred  to  the  Committee  on 
Codes,  seeks  to  amend  the  penal  law  to  prohibit  any 
person  not  a  citizen  of  the  United  States  to  interfere 
with  the  employment  of  any  person  by  picketing. 

Public  Utilities  Emplo]anent  A.  1441,  referred  to 
the  Committee  on  Judiciary,  provides  for  a  definite 
contractural  relation  between  public  service  corpora- 
tions and  their  employees,  and  for  the  creation  of  funds 
for  the  payment  of  damages  to  employees  for  discharge 
or  to  the  corporations  for  quitting  in  violation  of  the 
contract.  This  bill  follows  closely  the  recommenda- 
tions of  the  "Merchants  Association  of  New  York  on 
Strikes  against  the  Public  Service,"  reported  in  the 
November,  1919,  issue  of  LAW  AND   LABOR. 

Arbitration  Contracts.  S.  350  and  A.  411,  referred 
to  the  Committees  on  Judiciary  and  Codes  respec- 
tively, seek  to  afford  relief  for  a  party  having  a  con- 
tract providing  for  arbitration  in  the  event  of  a  dis- 
pute thereunder,  when  the  other  party  refuses  to  arbi- 
trate or  refuses  to  take  the  steps  necessary  to  make 
the  arbitration  possible.  This  measure  would  give 
the  aggrieved  party  an  opportunity  to  apply  for  an 
order  of  the  court  compelling  the  other  side  to  arbi- 
trate, or  in  the  event  of  his  refusal  to  name  an  arbi- 
trator, then  the  court  would  appoint  such  arbitrator. 
Upon  such  a  motion,  the  only  facts  in  issue  are 
whether  the  contract  does  provide  for  arbitration,  or 
whether  the  opposing  side  has  refused  to  arbitrate, 
and  those  issues  must  be  decided  forthwith  on  the 
motion,  either  by  the  court,  if  the  parties  consent,  or 
by  a  jury,  if  either  party  demands  it.  This  measure 
passed   the  Senate  on   March  22d. 


Labor's  Political  Program  Announced 


(The  following  is  from  the  New  York  Tribune  of 
March  22nd) 
Washington,  March  21. — Organized  labor's  poli- 
tical campaign  will  be  launched  throughout  the  coun- 
try tomorrow  night,  when  more  than  4,500,000  mem- 
bers of  local  unions  will  meet  in  one  thousand  cities 
to  bring  the  entire  membership  of  the  American  Feder- 
ation of  Labor  into  line  behind  the  organization's 
national  non-partisan  campaign. 


Local  committees  will  be  formed  at  the  meetings 
and  charged  with  bringing  about  the  defeat  of  candi- 
dates for  all  ofEces  on  all  tickets  who  are  opposed  to 
labor's  interests. 

While  the  local  meetings  are  being  held  Samuel 
Gompers,  president  of  the  Federation,  will  speak  at 
Trenton,  N.  J.  He  will  address  the  New  Jersey  State 
Legislature  upon  invitation  of  the  State  Federation 
of  Labor. 


Digitized  by 


Googl( 


Pa«e  108 


Law    and    Labor 


A|iril,1020 


The  platform  upon  which  labor  will  make  its  fight 
in  both  the  Republican  and  Democratic  parties  in  the 
campaign  is  outlined  by  Mr.  Gompers  in  the  forth- 
coming April  number  of  The  American  Federation- 
ist,  the  official  organ  of  the  Federation.  The  purpose 
of  the  fight,  it  is  stated,  is  to  defeat  every  candidate 
who  is  "hostile  to  the  aspirations  of  labor." 

"The  fight  is  on,"  Mr.  Gompers  declares  in  sub- 
mitting the  platform.  "In  this  fight  labor  will  seek  the 
election  of  fit  candidates  by  a  show  of  the  records  and 
of  the  facts. 

"The  rights  of  labor  have  been  seriously  menaced 
by  many  present  holders  of  political  places. 

"The  right  to  cease  work,  to  strike,  has  been  placed 
in  jeopardy. 

"The  right  of  injunction  has  been  so  abused  that  the 
injunction  process  of  to-day  would  scarcely  be  recog- 
nized by  its  originators. 

"Greed  and  power  have  sought  to  distort  every 
process  to  the  end  that  human  aspirations  may  be 
suppressed  and  human  welfare  made  secondary  to 
profits  and  plunder. 

"More  than  a  year  has  passed  since  silence  settled 
over  the  battlefields,  yet  in  all  that  time  not  one  meas- 
ure of  really  constructive  character  has  been  placed 
upon  the  nation's  statute  books." 

The  labor  platform  is  set  forth  as  follows: 

High  Co6t  of  Living.  "Existing  high  and  excessive 
prices  are  due  to  the  present  inflation  of  money  and 
credits,  to  profiteering  by  those  who  manufacture,  sell 
and  market  products  and  to  burdens  levied  by  middle- 
men and  speculators.  We  urge :  The  deflation  of  cur- 
rency, prevention  of  hoarding  and  unfair  price  fixing, 
establishments  of  co-operative  movements  operated 
under  the  Rochdale  system,  and  making  accessible  all 
income  tax  returns  and  dividend  declarations  as  a 
direct  and  truthful  means  of  revealing  excessive  costs 
and  profits. 

Publicity  of  Profits.  "It  is  essential  that  legislation 
should  provide  for  the  Federal  licensing  of  all  cor- 
porations organized  for  profit.  Furthermore,  Federal 
supervision  and  control  should  include  the  increasing 
of  capital  stock  and  the  incurring  of  bonded  indebted- 
ness, with  the  provision  that  the  books  of  all  corpora- 
tions shall  be  open  at  all  times  to  Federal  examiners. 

Co-operation.  "There  are  many  problems  arising 
from  production,  transportation  and  distribution 
which  would  be  readily  solved  by  applying  the  meth- 
ods of  co-operation.  Unnecessary  middlemen  who 
exact  a  tax  from  the  community  without  rendering 
any  useful  service  can  be  eliminated. 


"The  farmers,  through  co-operative  dairies,  can- 
neries, packing  houses,  grain  elevators,  distributing 
houses  and  other  co-operative  enterprises,  can  secure 
higher  prices  for  their  products  and  yet  place  these  in 
the  consumers'  hands  at  lower  prices  than  would 
otherwise  be  paid.  There  is  an  almost  limitless  field 
for  the  consumers  in  which  to  establish  co-operative 
buying  and  selling,  and  in  the  most  necessary  develop- 
ment the  trade  unionists  should  take  an  immediate 
and  active  part. 

Housing.  "The  ownership  of  homes,  free  from  the 
grasp  of  exploitative  and  speculative  interests,  will 
make  far  more  efficient  workers,  more  contented  fami- 
lies and  better  citizens.  The  government  should, 
therefore,  inaugurate  a  plan  to  build  model  homes 
and  establish  a  system  of  credits  whereby  the  workers 
may  borrow  money  at  a  low  rate  of  interest  and  under 
favorable  terms  to  build  their  own  homes. 

"'Credit  should  also  be  extended  to  voluntary  non- 
profit making  housing  and  joint  tenancy  associations. 
States  and  municipalities  should  be  freed  from  the 
restrictions  preventing  their  undertaking  proper  hous- 
ing projects  and  should  be  permitted  to  engage  in 
other  necessary  enterprises  relating  thereto.  The 
erection  and  maintenance  of  dwellings  where  migra- 
tory workers  may  find  lodging  and  nourishin]g  food 
during  the  periods  of  unemployment  should  be  en- 
couraged and  supported  by  municipalities. 

"If  need  should  arise  to  expend  public  ftinds  to 
rdieve  unemployment  the  building  of  Wholtsome 
houses  would  best  serve  the  public  interests. 

Agriculture.  "Legislation  should  be  enacted  plac- 
ing a  graduated  tax  upon  all  usable  lands  above  the 
acreage  which  is  cultivated  by  the  owner. 

"Establishment  of  government  experimental  farms, 
measures  for  stock  raising  instruction,  the  irrigation 
of  arid  lands  and  reclamation  of  swamp  and  cut- 
over  lands  should  be  undertaken  upon  a  larger  scale 
under  direction  of  the  Federal  government.  Muni- 
cipalities and  States  should  be  empowered  to  acquire 
lands  for  cultivation. 

Taxation.  "Taxation  should  provide  for  full  con- 
tribution from  wealth  by  a  tax  upon  profits  which  will 
not  discourage  industrial  or  commercial  enterprise. 

"There  should  be  provided  a  progressive  increase 
in  taxes  upon  incomes,  inheritances  and  land  values 
of  such  a  nature  as  to  render  it  unprofitable  to  hold 
land  without  putting  it  to  use,  to  afford  a  transition 
to  greater  economic  equality  and  to  supply  means  of 
liquidating  indebtedness  growing  out  of  the  war. 

Public  Education.  "The  government  should  exer- 
cise advisory  supervision  over  public  education,  and 
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where  necessary  maintain  adequate  public  education 
through  stibsidies  without  giiring  to  the  government 
power  to  hamper  or  interfere  with  the  free  develop- 
ment of  public  education  by  the  several  states.  It  is 
essentia!  that  our  system  of  public  education  should 
offer  the  wage  earners'  children  the  opportunity  for 
the  ftrflest  possible  development.  To  attain  this  end 
state  colleges  and  tiniversities  should  be  developed. 

"To  elevate  and  advance  the  interests  of  the  teach- 
ing profession  and  to  promote  popular  and  democratic 
education,  the  right  of  the  teachers  to  organize  and 
to  affiliate  with  the  movement  of  the  organized 
workers  must  be  recognized. 

Credit  "We  urge  the  organization  and  use  of 
credit  to  serve  production  needs  and  not  to  increase 
the  incomes  and  holdings  of  financiers.  Control  over 
credit  capital  should  be  taken  from  financiers  and 
should  be  vested  in  a  public  agency,  able  to  adminis- 
ter this  power  as  a  public  trust  in  the  interests  of  all 
the  people. 

Public  Utilities  and  Railroads.  "Public  and  semi- 
public  utilities  should  be  owned,  operated  or  regulated 
by  the  government  in  the  interests  of  the  public. 

"Upon  the  question  of  the  disposition  of  the  rail- 
roads the  convention  declared:  *VVe  insist  upon  the 
right  of  the  workers  to  organize  for  their  common 
and  mutual  protection  and  in  the  full  exercise  of  the 
normal  activities  which  come  with  organization.' 

Shipping.  "The  government  should  own  and  ope- 
rate all  wharves  and  docks  connected  with  public 
harbors  which  are  used  for  commerce  or  transporta- 
tion. 

"The  American  merchant  marine  should  be  en- 
couraged and  developed  under  governmental  control 
and  so  manned  as  to  insure  successful  operation,  and 
protection  in  full  under  the  beneficent  laws  now  on  the 
statute  books  maintained,  for  the  seamen  must  be 
accorded  the  same  rights  and  privileges  rightfully 
exercised  by  the  workers  in  all  other  employments, 
public  and  private. 


Water  Power.  "Legislation  should  be  enacted 
providing  that  the  governments.  Federal  and  state, 
should  own,  develop  and  operate  all  water  power 
over  which  they  have  jurisdiction.  The  power  thus 
generated  should  be  supplied  to  all  citizens  at  rates 
based  upon  cost. 

The  Courts.  "An  insuperable  obstacle  to  self-^gcrv- 
ernment  in  the  United  States  exists  in  the  power 
which  has  been  gradually  assumed  by  the  supreme 
courts  of  the  Federal  and  state  governments  to  de- 
clare legislation  null  and  void  upon  the  ground  that, 
in  the  court's  opinion,  it  is  unconstitutional. 

"Adequate  steps  must  be  taken  which  will  provide 
that  in  the  event  of  a  supreme  court  declaring  an  act 
of  Congress  or  of  a  state  Legislature  unconstitutional 
and  the  people,  acting  directly  or  through  Congress 
or  a  state  Legislature,  should  reenact  the  measure,  it 
shall  then  become  the  law  without  being  subject  to 
annulment  by  the  court. 

"We  urge  that  the  judges  of  Federal  courts  shall 
be  elected  by  the  people  for  terms  not  exceeding  six 
years.  We  assert  that  there  cannot  be  found  in  the 
Constitution  of  the  United  States  or  in  the  decisions 
of  the  Congress  which  drafted  the  Constitution  any 
authority  fer  the  Federal  courts  of  our  country  to 
declare  unconstitutional  any  act  passed  by  Congress. 
We  call  upon  the  people  of  our  country  to  demand 
that  the  Congress  of  the  United  States  shall  take 
action  for  the  purpose  of  preventing  the  Federal 
courts  from  continuing  the  usurpation  of  such  au- 
thority. 

Militarism.  "Our  labor  movement  distrusts  and 
protests  against  militarism,  because  it  knows  that 
militarism  represents  privilege  and  is  the  tool  of 
special  interests,  exploiters  and  despots.  But  while 
it  opposes  militarism,  it  holds  that  it  is  the  duty  of  a 
nation  to  defend  itself  against  injustice  and  invasion." 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 


Amid  the  rapidly  shitting  scenes  of  industrial  and  social  life  ot  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  he  best  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  association 
intends  to  publish  information  under  this  title,  uHthout  advocacy  of  the  ideas  therein  contained. 


Labor  Relations  in  Qeveland 


A    DECLARATION    OF    PRINCIPLES    ESTAB- 
LISHING A  PROPER  BASIS  THEREFOR 

(Verbatim  Report) 

Preamble 

In  submitting  for  adoption  by  the  citizens  of  Cleve- 
land this  Declaration  of  Princples  aiming  to  estab- 
lish a  basis  for  proper  labor  relations  in  this  com- 
munity, the  Committee  on  Labor  Relations  of  The 
Cleveland  Chamber  of  Commerce  recognizes  the  fact 
that  the  public  interest  is  paramount.  The  public 
includes  every  individual  in  the  community.  The 
public  is  composed  of  inter-dependent  interests.  The 
public  interest  in  labor  relations  demands  that  jus- 
tice be  done  to  all. 

In  industry  there  is  a  mutuality  of  interest  between 
investors,  employers  and  employees.  Their  interests 
as  well  as  the  public  interest  must  be  defined  and 
protected. 

The  Committee  believes  that  the  most  powerful 
force  to  bring  about  these  desired  conditions  is  the 
opinion  of  an  informed  and  enlightened  public. 

The  first  step  toward  industrial  peace  must  be  a 
realization  of  the  inter-dependence  of  all  elements  re- 
lated to  industry. 

The  prosperity  of  any  community  is  dependent 
upon  the  success  of  its  enterprises.  The  success  of 
any  enterprise  is  in  turn  largely  dependent  upon  the 
degree  of  co-operation  maintained  between  its  em- 
ployers, its  employees  and  its  investors,  and  upon  the 
good  will  of  the  public.  Furthermore,  a  lack  of  co- 
operation in  any  industry  or  establishment  influences 
unfavorably  those  industries  and  establishments 
where  satisfactory  labor  relations  exist. 

In  order  to  assist  in  securing  such  co-operation  as 
will  satisfy  the  public  interest,  the  Committee  on 
Labor  Relations  of  The  Cleveland  Chamber  of  Com- 
merce has  drafted  this  set  of  principles. 


Declaration  of  Principles 

(1)  Production,  l^ublic  interest  requires  increas- 
ing production  as  a  prime  factor  in  reducing  com- 
modity prices.  Profits,  wages,  hours,  and  working 
conditions  should  be  regulated  by  this  requirement 

Employees  should  not,  therefore,  intentionally  re- 
strict individual  output  to  create  an  artificial  scarcity 
of  labor  as  a  means  of  increasing  wages  or  continuity 
of  employment,  or  of  equalizing  the  productivity  and 
wages  of  workers  having  different  degrees  of  skill 
and  ability.  Employees  should  also  recognize  the  duty 
of  the  employer  to  adopt  new  and  improved  ma- 
chinery and  methods  with  a  view  to  increasing  effi- 
ciency, thereby  lowering  the  cost  of  production. 

Employers  should  not  intentionally  restrict  pro- 
duction to  create  an  artificial  scarcity  of  the  product  in 
order  to  increase  prices,  or  put  into  practice  produc- 
tion methods  that  prove  hurtful  to  the  health,  future 
productivity  or  welfare  of  the  employees.  They  should 
not  reduce  piece  rate  prices  when  and  because  through 
an  employee's  increased  skill  they  may  have  become 
highly  profitable  to  him.  The  public  interest  requires 
reduced  production  costs  obtainable  through  fair  re- 
vision of  piece  rates  when  improved  methods  and 
facilities  are  furnished  by  an  employer. 

Employers  should  so  adjust  their  production  pro- 
gram as  to  afford  the  maximum  continuity  of  em- 
ployment for  their  employees  consistent  with  efficient 
business  methods.  They  should  recognize  that  their 
duty  is  to  produce  the  largest  output  at  the  smallest 
cost  to  the  public,  consistent  with  due  regard  to  the 
welfare,  economic  advancement  and  productive  ca- 
pacity of  the  worker. 

The  value  of  industrial  training  as  a  means  of  in- 
creasing production  is  recognized.  Such  training 
should  be  encouraged  by  employers  and  employees. 

(2)  Wages.  While  the  law  of  supply  and  demand 
in  relation  to  all  classes  of  employment  must  inevit- 
ably influence  wage  rates,  in  fixing  rates  of  wages  for 
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both  men  and  women  the  following  factors  should  be 
taken  into  consideration: 

Cost  of  living, 

Opportunity  to  advance  standard  of  living, 

Savings, 

Loyalty, 

Productivity— quality  and  quantity. 

Initiative  and  individual  skill. 

Nature  and  hazard  of  the  work, 

Importance  of  the  work  performed, 

Punctuality  and  steadiness, 

Continuity  of  employment. 

Where  possible,  incentives  and  opportunities  should 
be  offered  to  employees  to  increase  their  earning  ca- 
pacity. 

As  a  general  principle  a  woman  employee  perform- 
ing work  customarily  done  by  a  man,  with  equal  pro- 
duction, should  receive  the  same  rate  of  pay,  but  this 
principle  must  be  qualified  by  the  fact  that  the  costs 
of  maintenance,  overhead,  supervision  and  turnover 
are  generally  higher  in  tlie  case  of  women  than  of  men. 

(3)  Hours  of  Work.  Hours  of  work  should  ^be 
fixed  at  a  point  consistent  with  the  physical  well-be- 
ing of  the  worker,  providing  him  adequate  time  for 
leisure,  rest,  recreation,  home  life  and  self-develop- 
ment, and  consistent  with  the  public's  economic  re- 
quirements. 

The  fact  is  recognized  that  in  many  industries  and 
establishments  the  basic  eight-hour  day,  or  a  weekly 
equivalent,  has  been  adopted  as  standard. 

Overtime  work  should  be  discouraged.  Where  the 
nature  of  the  work  is  such  as  to  require  employees  to 
work  beyond  the  established  hours,  they  should  re- 
ceive an  extra  rate  of  compensation  for  such  overtime. 

One  day's  rest  in  seven,  preferably  Sunday,  should 
be  provided.  Saturday  half-holiday  should  be  en- 
couraged. 

(4)  Working  Conditions.  The  public  interest  and 
the  comfort  and  health  of  individual  employees  demand 
that  every  effort  should  be  made  to  perfect  the  condi- 
tions of  employment,  with  special  reference  to  sani- 
tary conditions,  heat,  light,  ventilation;  safeguarding 
the  health  of  workers  and  providing  protection 
against,  and  treatment  in  cases  of  industrial  accidents 
and  occupational  diseases ;  suitable  rest  periods  where 
necessary;  and  due  warning  to  the  worker  if  he  is 
undertaking  to  perform  a  hazardous  operation. 

Employees  should  be  safeguarded  against  unjust 
treatment  or  arbitrary  discharge  by  their  foreman  or 
immediate  superiors,  and  provisions  should  be  made 
permitting  employees  to  appeal  to  higher  officers.  In 
justice  to  employees,  adequate  advance  notice  should 


be  given,  whenever  possible,  to  those  who  must 
necessarily  be  laid  off.  Likewise,  an  employee  should 
give  reasonable  notice  to  his  employer  of  his  inten- 
tion to  leave  the  service. 

(5)  Representative  Negotiation  (Collective  Bar- 
gaining). Proper  industrial  relations  are  promoted 
by  practical  means  of  communication  and  negotia- 
tion between  an  employer  and  his  employees.  Where 
the  channel  of  communication  existing  between  an 
employer  and  the  individual  employee  does  not  offer 
employees  suitable  means  of  negotiation  with  their 
employer,  the  employer  should  seek  to  establish 
mutually  satisfactory  means.  For  this  purpose  rep- 
resentative negotiation  is  advocated. 

Representative  negotiation  is  defined  as  that  form 
of  collective  bargaining  which  provides  for  negotia- 
tion between  an  employer  and  duly  accredited  repre- 
sentatives of  his  employees,  regarding  hours,  wages, 
and  all  other  matters  properly  affecting  their  relation- 
ship. Employees'  representatives  should  be  duly 
accredited,  should  be  chosen  by  the  employees,  from 
among  their  own  number,  unless  otherwise  agreed  by 
employer  ^nd  employees,  and  be  empowered  by  the 
employees  to  negotiate  for  them.  Such  negotiation 
should  be  under  control  of  the  parties  immediately 
concerned. 

When  employees  of  any  establishment  desire  to  do 
so  they  should  have  the  option  of  choosing,  without 
restriction  on  the  part  of  the  employer,  a  competent 
advisor  or  advocate  to  meet  with  representatives 
chosen  by  and  from  among  the  employees  in  negotia- 
tions with  their  employer.  Representatives  of  em- 
ployees, selected  by  and  from  among  their  own  num- 
ber, should  be  assured  that  no  discrimination  will  be 
made  against  them  by  their  employer  because  of  any- 
thing said  or  done  in  their  representative  capacity. 

In  those  industries  where  an  establishment  cannot 
practically  be  the  unit  of  representative  negotiation, 
the  principle  of  representative  negotiation  between  a 
group  of  employers  and  groups  of  employees  is  advo- 
cated. Under  such  conditions  it  is  essential  that  the 
principles  of  this  document  be  applied  wherever  prac- 
ticable. 

Nothing  herein  is  intended  to  abrogate  the  right  of 
an  individual  employee  to  negotiate  directly  with  his 
employer. 

Employers  and  employees  should  uphold  in  their 
integrity  all  arbitration  awards  or  agreements  entered 
into  between  them. 

(6)  Open  or  Closed  Shop.  Freedom  of  contract 
of  employment  must  never  be  impaired.  However, 
employers  should  not  discriminate  in  the  employment 
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or  discharge  of  employees  on  the  ground  that  they  are, 
or  are  not,  members  of  a  trades  or  labor  union. 

Employees  should  not  arbitrarily  insist  that  em- 
ployment in  any  establishment  be  conditioned  oa 
membership  or  non-membership  in  a  trades  or  labor 
union. 

Nothing  herein  is  intended  to  prevent  the  making 
of  an  agreement  between  an  employer  and  his  em- 
ployees to  maintain  a  closed  union,  or  a  closed  non- 
union, shop  or  department,  where  both  parties  desire 
such  an  arrangement. 

(7)  Information  and  Frankness.  Employers  should 
recognize  the  need  of  informing  their  employees  on 
the  subject  of  business  principles  as  affecting  their 
mutual  interests,  especially  the  relation  of  wages  and 
expense  to  costs  and  prices,  and  the  necessity  for  an 
equitable  return  on  invested  capital.  Frankness  is 
advised  on  the  part  of  employers  in  placing  before 
their  employees  business  details  necessary  to  prove 
these  economic  facts.  Employees  should  be  equally 
frank  in  discussing  with  their  employer  matters 
affecting  their  conditions  of  employment  and  the  in- 
terests of  their  industry.  Such  an  attitude  on  the 
part  of  both  employer  and  employee  will  tend  to  re- 
move the  barrier  of  suspicion  and  distrust,  which  often 
is  the  cause  of  labor  disputes,  and  establish  a  spirit 
of  mutual  interest  and  confidence. 

(8)  Coercive  Measures.  Violence,  intimidation, 
ostracism,  humiliation  or  blacklisting  cannot  be  toler- 
ated in  labor  relations  on  the  part  either  of  the  em- 
ployer or  of  the  employees. 

Public  sentiment  should  support  all  public  officials 


enforcing  fearlessly  the  laws  in  re^>ect  to  these  prac- 
tices. 

(9)  Settlement  of  Labor  Disputes,  llie  employees' 
right  to  strike  and  the  employer's  right  to  lock  out  his 
employees  are  both  secondary  to  the  pubUp's  right  to 
service. 

Since  the  public  interest  is  paramount,  it  follows 
that  public  opinion  is,  and  should  be,  a  potent  in- 
fluence for  the  settlement  of  labor  disputes.  There- 
fore, machinery  should  be  set  up  to  develop  and 
crystallize  this  opinion  according  to  established  facts, 
and  until  these  facts  have  been  established  neither 
party  should  resort  to  strike  or  lockout. 

In  essential  industries,  government  services,  and 
public  utilities  prompt  settlement  of  disputes  should 
be  effected  by  the  efforts  of  both  parties.  The  pub- 
lic's right  to  uninterrupted  service  during  the  period 
of  settlement  is  a  primary  consideration. 

(10)  Conclusion.  The  Committee  on  Labor  Rela- 
tions of  The  Cleveland  Chamber  of  Commerce  ear- 
nestly ^  believes  that  general  acceptance  by  the  people 
of  Cleveland  of  these  principles  will  have  a  stabiliz- 
ing effect  on  industrial  conditions  in  this  community. 
The  committee  submits  that  substantial  recognition 
of  the  fairness  of  these  principles  may  reasonably  be 
expected  of  Qeveland  employers  and  employees. 

While  the  committee  docs  not  seek  to  act  as  a 
medium  for  settlement  of  labor  disputes,  it  is  willing 
to  act  on  request  either  as  arbitrator  or  as  a  board  of 
investigation  for  the  information  of  the  public.  Under 
such  circumstances,  the  findings  of  the  committee 
will  be  based  upon  the  principles  above  stated. 


A  Gleam  of  Light  from  Out  the  Darkened  Hall 


In  connection  with  a  proposed  sympathetic  strike 
in  Wheeling,  W.  Va.,  by  sixteen  or  eighteen  union 
organizations,  in  support  of  the  strike  by  the  team- 
sters and  chauffeurs,  Daniel  J.  Tobin,  International 
President  of  the  Teamsters  Union,  is  reported  to  have 
sent  a  telegram  asking  that  the  sympathetic  strikes 
do  not  occur.  A  dispatch  from  Indianapolis,  under 
date  of  March  25th,  to  the  Cincinnati  Enquirer  says: 

"Mr.  Tobin  summarized  the  telegram  he  sent  as 
follows : 


*In  behalf  of  the  International  Organization  of 
Teamsters  and  Chauffeurs,  I,  as  General  President, 
desire  to  say  that  I  am  opposed  to  any  sympathetic 
strike  or  stoppage  of  work  in  behalf  of  striking  team- 
sters. In  the  history  of  all  general  sympathetic  strikes 
in  this  country  such  strikes  have  been  absolute  fail- 
ures. It  is  unjust  to  punish  fair  employers  of  labor 
in  order  to  even  up  matters  with  an  unjust  em- 
ployer'." 
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The  Pledged  Candidate — ^The  Shackled  Conscience 

THE  opinion  of  a  constituency  is  a  weighty  and  respectable 
opinion,  which  a  representative  ought  always  to  rejoice  to 
hear,  and  which  he  ought  always  most  seriously  to  consider.  But 
authoritative  instructions,  mandates  issued,  which  the  representa- 
tive is  bound  blindly  and  implicitly  to  obey,  to  vote,  and  to  argue 
for,  though  contrary  to  the  clearest  conviction  of  his  judgment  and 
conscience,  are  things  utterly  unknown  to  the  laws  of  this  land, 
and  arise  from  a  iundamental  mistake  of  the  whole  law  and  tenor 
of  our  constitution.  Parliament  is  nOt  a  congress  of  ambassadors 
from  different  and  hostile  interests,  which  interests  each  must 
maintain,  as  an  agent  and  advocate  against  other  agents  and 
advocates;  but  Parliament  is  a  dehberative  assembly  of  one  nation, 
with  one  interest,  that  of  the  whole,  where  any  local  purposes,  any 
local  prejudice  ought  not  to  guide.  You  choose  a  member,  indeed, 
but  when  you  have  chosen  him,  he  is  not  a  member  of  Bristol,  but 
he  is  a  member  of  Parliament,  If  the  local  constituency  should 
have  an  interest,  or  should  form  a  hasty  opinion  evidently  opposite 
to  the  real  good  of  the  rest  of  the  community,  a  member  for  that 
place  ought  to  be  as  far  as  any  other  from  any  endeavor  to  give 

it  effect." 

—Edmund  Burke 
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$300,000  Judgment  Against  the  United  Mine  Workers 


Pemiftylvania  Mining  Company  v.  United  Mine 
Workers  of  America,  et  aL  (United  States  Dis- 
trict Court  for  the  Western  District  of  Arkansas). 

This  was  an  action  under  the  Sherman  Anti-Trust 
l^aw  against  the  United  Mine  Workers  for  conspiracy 
to  restrain  competition  of  the  plaintiff's  non-union 
coal  in  interstate  commerce. 

The  Pennsylvania  Mining  Company  began  to  operate 
its  properties  at  Clarksville,  Ark.,  in  the  winter  of 
1910,  under  the  open  shop  plan.  Prior  to  that  time 
the  properties  had  been  operated  by  another  company 
tMider  a  contract  with  the  United  Mine  Workers,  but 
in  Aprit,  1910,  the  union  contract  expired  and  was  not 
renewed  by  the  then  operating  company  because  of 
the  losses  sustained  through  constant  bickering  with 
union  officials  e^er  the  most  trivial  matters,  resulting 
ifi  frequent  shutdowns,  and  the  conviction  of  the  com- 
pany that  it  was  hopeless  to  operate  the  mine  profit- 
ably under  a  union  contract.  Profiting  by  the  experi- 
ences of  its  predecessor  with  the  union,  the  Pennsyl- 
vania Mining  Company  resolved  to  operate  the  prop- 
erty on  the  open  shop  plan.  In  order  to  build  up  a 
ivorking  force  sufficient  to  bring  the  output  of  the 
ikiines  up  to  full  capacity,  the  company  paid  the  trans- 
^rtation  of  large  numbers  of  experienced  miners  fr6m 
{Pennsylvania  and  elsewhere  to  the  mines  to  take  the 
places  of  the  union  men  who  refused  to  work  open 
ebop.  Union  men,  by  abuse  and  intimidation,  scared 
tiany  of  these  men  away,  and  by  offering  to  pay  the 
lares  of  others,  giving  them  union  cards,  and  promis- 
ijrig  them  work  in  union  mines  wherever  they  desired 
tio  go,  induced  scores  of  them  to  leave  the  company's 
^rvice.  One  of  the  plaintiffs  witnesses,  formerly  a 
union  official^  testified  that  he  had  issued  nearly  400 
union  cards  to  men  who  had  been  shipped  away  by  the 
Union.  Another  stated  that  he  had  shipped  away  90 
men  in  one  montli.  Still  another  testified  that  during 
4  period  of  eighteen  months  the  union  had  spent 
approximately  $12,000  in  shipping  men  away.  A 
prominent  official  of  the  International  organization 
was  quoted  as  saying  the  International  body  had  spent 
over  $200,000  in  its  fight  against  the  plaintiff.  The 
defendants  made  no  attempt  to  refute  this  statement. 
iTie  company  continued  to  send  groups  of  men  to 
fill  the  gaps  left  by  the  union's  activities  and  the  union 
men  as  persistently  shipped  them  away.  These  con- 
ditions continued  without  interruption  from  1910  to 
1915. 

In  June,  1915,  the  company  by  strenuous  efforts 
had  built  up  nearly  a  full  working  force.  The  union 
however,  succeeded  in  organizing  a  large  number  of 


these  men  and  called  a  strike  leavii^  the  company^  only 
about  a  dozen  loyal  employees  to  continue  operations. 
A   demand   for   the    recognition   of   the    union    was 
refused,  and  the  company  immediately  proceeded  to 
build  up  a  new  open  shop  organization,,  azmouncing 
that  it  would  employ  union  and  non-union  men  wth- 
out  discrimination.     About  this  time,  two  men   who 
had  been  threatened  with  injury  by  the  union,  if  they 
went  to  work  obtained  jobs  from  the  company-   These 
two  men  were  taken  from  their  homes  at  midnight 
only  partly  dressed  by  masked  men,  and  forced  to  go 
with  their  captors  and  to  wade  through  mudholes  and 
slush.     The  abductors  carried  fire  arms  and  a  rope 
and  repeatedly  threatened  to  hang  and  shoot   their 
prisoners.    The  captives  were  subjected  to  the  usual 
abuse  and  insults  in  such  cases  and  were  finally  sent 
across  the  Arkansas  River  and  told  they  would  be 
killed  if  they  came  back  to  work.    They  recognized 
the  leader  of  the  gang  as  a  prominent  union  man  and 
identified  three  other  union  men  as  members  of  the 
party.     The  union  established  a  tent  colony  not  far 
from  the  company's  properties.     Tents,   which   had 
been  used  by  the  union  in  the  West  Virginia  mining 
troubles,  were  shipped  from  there  and  set  up  in  the 
colony.    Fire  arms  were  bought  with  union  funds  and 
issued  to  the  colony.     Dynamite  was  purchased  in 
large    quantities,   ostensibly   for   digging  wells,    but 
really  for  purposes  of  intimidation.    The  union,  always 
solicitous  for  human  comfort,  provided  the  members 
of  the  colony  with  medical  attendance,  clothing,  and 
paid  each  member  a  weekly  allowance  for  subsistence 
for  himself  and  family.     From  the  banning  to  the 
end  of  its  existence  of  over  eighteen  months  the  union 
tent  colony  was  a  disgrace  to  the  community.    Night 
after  night  large  blasts  of  high  explosives  were  shot 
off,  followed  by  volleys  of  hundreds  of  shots  from 
fire  arms  and  accompanied  by  yelling,  shrieking,  beat- 
ing on  pans,  etc.,  for  the  purpose  of  frightening  the 
open  shop  men  and  their  families  in  the  company's 
camp.    It  was  proved  during  the  trial  that  dsmamite 
cartridges   were  lightly  tied   to  saplings,   the  fuses 
lighted,  and  the  saplings  pulled  back  to  the  ground 
and  suddenly  released  in  order  to  throw  the  explosives 
into  the  mining  camp.    These  explosions  threw  rocks 
and  earth  on  the  roofs  of  the  houses.    Another  means 
of  bombarding  the  camp  was  by  binding  dynamite 
cartridges  to  shingles  and  sailing  them  into  the  camp 
from  a  distance  of  two  or  three  hundred  feet     In 
connection  with   these  disturbances,  the  union  men 
had  a  permanent  committee  whose  duty  was  to  circu- 
late rumors  among  the  company's  employes  to  the 
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effect  that  the  union  men  were  coming  to  raid  the 
camp,  to  blow  up  the  mine  and  the  tipple,  to  burn  the 
houses,  to  make  another  Prairie  Creek  of  the  mine, 
etc.  These  rumors  were  circulated  two  and  three 
times  every  week  and  on  the  nights  set  for  the  antici- 
pated raids,  the  proof  showed  that  the  open  shop  men 
in  the  mines  were  anxious  and  uneasy,  and  when  the 
dynamiting  and  volleys  of  small  arms  were  fired  in 
the  union  colony,  the  condition  of  terror  and  flight  in 
the  mining  camp  was  pitiful.  The  evidence  developed 
heart  rending  tales  of  weeping  children  and  frantic 
mothers.  Men,  women  and  children  ran  for  miles 
seeking  safety.  Some  had  their  clothes  torn  off  by 
barbed  wire  fences,  some  hid  in  hay  stacks,  many  of 
them  waded  through  creeks  dragging  their  children 
with  them.  It  was  well  expressed  by  a  former  union 
man,  a  member  of  the  tent  colony  at  the  time,  that  at 
different  times  he  saw  the  people  "running  away  from 
the  camp  in  droves."  In  addition  to  the  large  num- 
ber of  people  scared  away,  the  president  of  the  local 
in  the  tent  colony  testified  that  during  his  term  of 
office  the  union  had  paid  the  fares  and  shipped  away 
over  200  of  the  company's  employees.  The  state- 
ments of  this  and  other  union  men  were  well  borne 
out  by  the  records  of  the  company,  which  show  that 
its  labor  turnover  for  slightly  over  five  years  was 
above  1,500  men. 

Suit  was  begun  by  the  plaintiff  company  in 
December,  1915,  under  the  Sherman  Anti-Trust 
Law  on  the  ground  that  the  miners'  union  was 
engaged  in  a  conspiracy  to  prevent  the  production  and 
distribution  of  non-union  bituminous  coal.  The  com- 
plaint described  the  attempts  of  the  United  Mine 
Workers  to  drive  the  open  shop  mines  in  Pennsyl- 
vania, West  Virginia,  Virginia  and  Colorado  out  of 
business  and  alleged  that  the  attacks  in  these  states 
were  part  of  a  general  scheme  to  prevent  the  operation 
of  open-shop  mines.  It  alleged  that  in  furtherance  of 
this  general  conspiracy,  the  defendants  determined  to 
destroy  the  competition  of  the  open-shop  coal  in 
Arkansas  by  preventing  the  operation  of  the  plaintiff's 
mines. 

After  suit  was  instituted  the  work  of  preparing  the 
case  for  trial  presented  many  unusual  features.  Some 
of  the  men  who  gave  promise  of  making  the  best  wit- 
nesses had  remained  at  the  mines  only  a  short  time 
and  had  left  without  leaving  a  trace.  Others  had 
gone  to  farming  at  remote  points  in  the  West.  Some 
joined  the  army,  and,  as  the  work  progressed,  many 
were  called  into  the  service  of  the  National  Army. 
As  soon  as  the  entire  list  of  possible  witnesses  had 
been  gone  over,  and  as  many  as  possible  had  been 
located,  itineraries  were  laid  out  systematically  for  the 


purpose  of  avoiding  as  much  duplication  of  travel  as 
possible.  The  search  for  evidence  covered  almost 
every  coal-producing  state  in  the  country  and  many 
others  to  which  the  miners  had  moved. 

The  case  was  first  set  for  trial  in  the  spring  of 
1918,  but  was  postponed  to  the  fall  of  that  year  in  the 
hope  that  a  decision  would  be  rendered  in  the  case  of 
the  Coronado  Coal  Co.  v.  United  Mine  Workers  of 
America,  which  was  then  pending  before  the  United 
States  Circuit  Court  of  Appeals,  and  which  would 
decide  certain  questions  of  law  that  were  applicable  in 
this  case.  For  the  same  reason  the  trial  was  post- 
poned from  the  fall  of  1918  to  the  spring  of  1919.  A 
decision  having  been  handed  down  in  the  Coronado 
case,  the  plaintiff  was  ready  to  proceed  with  the  trials 
but  the  union  succeeded  in  having  the  trial  continued 
from  time  to  time. 

The  trial  finally  began  at  Fort  Smith,  Arkansas,  on 
March  22,  1920,  before  Judge  Youmans  and  took  four 
weeks  and  three  days.  The  first  ten  days  were 
devoted  to  the  introduction  of  documentary  evidence 
which  proved  that  the  mine  workers'  organization  had 
entered  into  an  agreement  with  the  coal  operators  of 
the  Central  Competitive  Field  to  unionize  the  non- 
union mines  or  drive  them  out  of  competition  with 
union  coal  in  interstate  trade.  It  was  shown  that  this 
agreement  furnished  the  motivating  influence  for  the 
attacks  of  the  miners  on  various  open  shop  plants 
throughout  the  country.  The  plaintiff  then  followed 
with  its  evidence  of  local  conditions.  About  75  wit- 
nesses were  examined  and  over  40  depositions  were 
read  in  presenting  the  plaintiff's  case.  It  was  proved 
that  the  union  had  used  force  and  intimidation  to 
scare  many  of  its  employees  away  and  had  induced 
hundreds  of  others  to  leave  by  telling  them  that  it  was 
dangerous  for  them  to  remain  in  the  company's 
employ.  Union  cards  were  issued  to  hundreds  of 
these  men  and  the  union  paid  their  fares  away.  The 
proof  showed  that  scores  of  these  people  were  sent  to 
small  union  coal  mining  towns  throughout  the  south- 
west, where  they  were  unable  to  obtain  work  and  were 
left  destitute.  Many  of  the  people  were  compelled  to 
sleep  on  the  floors  of  railroad  stations  in  the  winter 
without  fire,  and  in  barns,  and  other  outhouses.  Some 
of  them  who  had  money  were  even  forced  to  pay  for 
drinking  water. 

The  proof  of  damages  presented  a  difficult  problem, 
as  the  amount  of  the  damage  suffered  was  largely 
made  up  of  anticipated  profits.  As  a  basis  for  its 
contention,  the  company  offered  in  evidence  its  com- 
plete original  records.  Summaries  from  these  records 
were  tendered  which  showed  the  fiscal  condition  of  the 
company,  for  each  year,  and  indicated  the  number  of 
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men  actually  employed,  the  number  sent  in  by  the 
company,  the  number  who  applied  for  work  and  were 
hired  from  miscellaneous  sources  and  the  number 
leaving  the  service  of  the  company  during  the  year. 
A  recapitulation  of  these  items  set  forth  the  amount 
actually  lost  by  the  company  in  operating  the  mine 
and  the  sum  it  would  have  earned  if  it  had  been  able 
to  maintain  a  full  working  force.  No  attempt  was 
made  to  estimate  the  exact  amount  of  the  losses 
suffered  by  the  company.  The  determination  of  this 
amount  was  left  entirely  to  the  jury. 

More  than  100  witnesses  were  put  on  the  stand  and 
about  25  depositions  were  read  by  the  defendants. 
The  defense  consisted  principally  of  denials.  Over 
99%  of  the  defendant's  witnesses  were  union  men  or 
relatives  of  union  men,  and  it  was  amusing  at  times  to 
hear  an  eager  witness  say  "no"  to  interrogatories  by 
the  defendants'  counsel  before  the  sense  of  the  ques- 
tion had  become  apparent  The  defense*  made  a 
supreme  effort  to  prove  an  alibi  for  the  masked  union 
man  who  led  the  gang  that  abducted  two  of  the  plain- 
tiff's employes.  This  man  had  been  brought  from 
West  Virginia  and  was  present  in  the  court  room  dur- 
ing the  entire  trial.  A  witness  for  the  plaintiff  in  his 
direct  examination  pointed  him  out  to  the  jury  from 
among  the  crowd  sitting  in  the  court  room,  but  not- 
withstanding the  fact  that  the  defense  tried  to  prove 
an  alibi  for  him,  they  were  afraid  to  put  him  on  the 
stand.  It  was  learned  after  the  trial  that  the  defend- 
ants' failure  to  use  this  man  as  a  witness  was  one  of 
tb-i  most  telling  points  against  the  union  and  caused 
the  jurors  to  regard  the  denials  made  by  the  union 
people  with  suspicion.  Another  telling  point  against 
them  was  that  they  did  not  put  on  the  stand  any  of  the 
union  leaders  during  the  trouble. 


Each  side  had  three  hours  for  its  summing  up.  The 
court's  charge  to  the  jury  took  about  an  hour,  and 
the  jury,  after  deliberating  for  less  than  three  hours, 
returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$100,000.  Under  the  provisions  of  the  Sherman  Act 
this  amount  is  automatically  trebled,  making  a  judg- 
ment of  $300,000  for  the  plaintiff.  In  addition  to  the 
judgment,  there  will  be  a  substantial  allowance  for 
attorneys'  fees  and  costs. 

Like  the  case  of  the  Coronado  Coal  G>mpany  against 
the  United  Mine  Workers,  reviewed  in  the  June,  1919, 
issue  of  LAW  AND  LABOR,  in  which  the  plaintiff 
recovered  a  judgment  of  $600,000,  this  case  is  based 
upon  a  conspiracy  to  prevent  the  competition  of  non- 
union coal  in  interstate  commerce.  It  is  the  third 
important  case  against  the  mine  workers  for  con- 
spiracy to  destroy  such  competition.  The  first  case, 
that  of  the  Hitchman  Coke  and  Coal  Company,  finally 
settled  by  the  Supreme  Court  of  the  United  States,  in 
1917,  gave  injunctive  relief  against  the  efforts  of  the 
mine  workers  to  unionize  the  Hitchman  mines  in  vio- 
lation of  contracts  which  the  company  had  with  its 
employees  to  run  their  mines  as  an  open  shop.  The 
second,  the  Coronado  Coal  Company  case,  now  before 
the  United  States  Supreme  Court  upon  appeal  by  the 
mine  workers,  affords  a  relief  in  damages  for  the  actual 
destruction  of  the  mines,  and  this  last  case  affords  a 
relief  in  damages  for  the  destruction  of  the  business 
of  mining  by  unlawful  interference  therewith. 
Together,  these  cases  afford  a  rich  field  of  material 
for  the  Government  in  its  criminal  prosecutions  of  the 
operators  and  miners  in  the  Central  Competitive  Field 
under  the  indictments  brought  in  Judge  Anderson's 
court,  at  Indianapolis,  and  upon  which  the  defendants 
are  to  plead  this  month. 


A  Secondary  Boycott  in  the  Transportation  Trades 


The  Burgess  Bros.  Co.,  Inc.  v.  Stewart,  et  aL  (New 
York  Supreme  Court  for  Kings  County). 
The  Burgess  Bros.  Co.,  of  Brooklyn,  N.  Y.,  is 
engaged  in  the  lumber  trade  and  has  an  export  busi- 
ness of  over  half  a  million  dollars  a  year.  It  employs 
about  30  men  in  handling,  stacking  and  loading  lum- 
ber, known  as  lumber  handlers,  and  about  4  teamsters 
and  4  motor  truck  drivers.  About  the  middle  of  Janu- 
ary, the  business  agent  of  Local  Union  807,  of  the 
International  Brotherhood  of  Teamsters,  Chauffeurs, 
Stablemen  and  Helpers,  demanded  of  the  plaintiff  that 
he  sign  a  contract  governing  terms  and  conditions  of 
employment  of  teamsters  and  chauffeurs  and  recogniz- 


ing the  union  and  the  closed  shop.  At  the  same  time, 
the  Greater  New  York  Lumberhandlers'  Union  No. 
17122  made  a  similar  demand.  Without  giving  the 
plaintiff  time  to  consider  these  demands  or  waiting 
for  a  reply  thereto,  these  unions  declared  a  strike 
against  the  plaintiff  on  January  20th,  and  all  of  its 
help  left,  except  one  stableman.  Thereafter  it  procured 
other  help  and  continued  with  its  business.  The  plain- 
tiff then  found  that  the  Transportation  Trades  Council 
of  the  Port  of  New  York,  of  which  the  teamsters'  union 
and  the  unions  of  steamship  employes  were  members, 
had  made  arrangements  so  that  no  merchandise  deliv- 
ered to  the  piers  of  the  ocean  going  steamship  lines 
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would  be  accepted  from  the  plaintiffs  non-union  truck- 
men. In  the  month  of  March,  when  the  plainti£F 
delivered  lumber  to  several  steamship  companies  upon 
the  direction  of  the  shippers  who  had  purchased  the 
lumber,  and  also  in  cases  where  it  was  itself  the 
shipper,  the  companies  refused  to  receive  and  handle 
the  lumber.  All  of  these  instances  were  carefully  fol- 
lowed up  by  the  plaintiff,  and  it  appears  from  the 
affidavits  accompanying  the  complaint  that  at  the 
instigation  of  the  Transportation  Trades  Q)uncil  for 
New  York  and  Vicinity,  the  members  of  Steamship 
Clerks'  Union  of  Brooklyn  and  Staten  Island  Local 
975,  of  the  International  Longshoremen's  Association, 
had  been  directed  to  refuse  to  accept  any  lumber 
brought  to  the  piers  by  the  plaintiffs'  non-union  truck- 
men. Refusals  to  handle  its  lumber  were  made  by 
P.  Kleppe  &  Co.,  Inc.,  operators  of  the  North  and 
South  Atlantic  Line,  by  Norton,  Lilly  &  Co.,  operators 
of  the  American  &  Australian  Steamship  Line,  by  the 
United  States  Steel  Products  Co.,  operating  the  New 
York  and  South  American  Line,  by  Furness,  Withy  & 
Co.,  Ltd.,  operators  of  the  Prince  Line,  Ltd.,  and 
Brazil  River  Plate  Line,  the  Cunard  Steamship  Line, 
Ltd.,  and  R.  P.  Houston  &  Co.  In  the  case  of  R.  P. 
Houston  &  Co.,  the  traffic  manager  stated  that  he  was 
afraid  to  receive  the  lumber  in  the  face  of  instructions 
from  the  unions.  One  of  the  partners  of  Norton,  Lilly 
&  Co.  refused  to  consult  with  the  plaintiffs'  treasurer, 
or  to  furnish  shipping  space  for  its  lumber,  although, 
it  was  well  known  that  there  was  shipping  space  avail- 
able. The  traffic  manager  of  Furness,  Withy  &  Co., 
was  asked  by  the  Messrs.  Burgess  before  he  knew  who 
they  were  whether  he  had  space  for  shipments  of 
lumber  to  Buenos  Aires.  He  asked  them  how  much 
they  had  and  when  they  told  him  40,000  ft.,  he  said, 
"Certainly,  we  can  take  care  of  that  very  nicely."  They 
then  agreed  upon  the  terms,  but  when  the  Messrs. 
Burgess  introduced  themselves,  the  traffic  manager's 
attitude  changed,  and  he  refused  to  accept  their  lum- 
ber. The  plaintiff  has  heretofore  run  an  open  shop 
and  intends  to  do  so,  but  the  union  will  not  permit 
its  members  to  work  for  the  plaintiff  company  unless 
the  company  will  establish  a  closed  shop,  so  that  it 
is  impossible  for  the  plaintiff  to  procure  union  men  to 
bring  the  lumber  on  the  piers. 

The  plaintiff  brought  suit  on  April  22d,  by  the 
service  of  a  temporary  injunction  with  an  order  to 
show  cause  returnable  on  the  29th,  against  all  of  the 
Steamship  Companies  referred  to  above,  the  Steamship 
Clerks,  the  Lumberhandlers,  the  Truck-Drivers  and 
the  Transportation  Trades  Council  for  conspiracy  to 
destroy  plaintiffs'  business.  The  situation  from  which 
relief  is  sought  is  in  many  respects  similar  to  the  case  of 


Reardon,  Inc.  v.  Caton,  et  al.,  reviewed  in  the  Janu- 
ary issue  of  LAW  AND  LABOR,  page  7.  In  that 
case,  however,  the  plaintiff  brought  separate  actions 
against  the  Steamship  Companies  and  the  unions.  In 
the  case  against  the  unions,  the  Court  held,  that  there 
were  no  shippers  or  carriers  before  the  court  and  there- 
fore no  question  was  presented  as  to  the  duties  of 
common  carriers  either  at  common  law  or  under  the 
Shipping  Act  of  September  7,  1916.  In  the  case  against 
the  Steamship  Companies  it  was  pointed  out  that  there 
was  no  claim  of  a  conspiracy  on  the  part  of  the  com- 
panies and  they  should  not  be  enjoined  if  the 
unions  were  not.  The  following  provisions,  however, 
of  the  United  States  Shipping  Act  seem  to  make  the 
rights  of  the  parties  clear. 

"It  shall  be  unlawful  for  any  common  carrier  by 
water,  or  other  persons  subject  to  this  Act,  either 
alone  or  in  conjunction  with  any  other  person,  directly 
or  indirectly — 

"First :  To  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  palrticular  person, 
locality  or  description  of  traffic  in  any  respect  what- 
soever or  to  subject  any  particular  person,  locality  oi* 
description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatso- 
ever." 

"No  common  carrier  by  water  shall  directly  or  in- 
directly— 

"Third:  Retaliate  against  any  shipping  by  refusal, 
or  threatening  to  refuse,  space  and  accommodations 
when  such  are  available,  or  resort  to  other  discriminat- 
ing or  unfair  methods,  because  such  shipper  has 
patronized  any  other  carrier,  or  has  filed  a  complaint 
charging  unfair  treatment,  or  for  any  other  reason." 

"The  term  'other  persons  subject  to  this  Act'  means 
any  person  not  included  in  the  term  'common  carrier 
by  water'  carrying  on  the  business  of  forwarding  or 
furnishing  wharfage,  dock,  warehouse,  or  other 
terminal  facilities  in  connection  with  a  common  car- 
rier by  water." 

"Whoever  violates  any  provision  of  this  Act,  except 
where  a  different  penalty  is  provided,  shall  be  guilty 
of  a  misdemeanor  punishable  by  a  fine  not  to  exceed 
$5,000." 

A  committee  representing  the  Merchants'  Associa- 
tion of  New  York,  the  Chamber  of  Commerce  of  the 
State  of  New  York,  the  Brooklyn  Chamber  of  Com- 
merce, the  Bronx  Board  of  Trade,  the  New  York 
Board  of  Trade  and  Transportation  and  the  Chamber 
of  Commerce  of  the  Borough  of  Queens  recorded  its 
convictions  as  to  the  importance  of  the  public  ques- 
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tion  involved  by  passing  the  following  resolutions  on 
April  23rd: 

"WHEREAS,  the  public  and  merchants  of  New 
York  City  and  vicinity  are  dependent  for  the  pursuit 
of  their  business  upon  impartial  and  uninterrupted 
service  from  railroads,  steamship  lines,  street  rail- 
ways, truckmen  and  other  common  carriers,  and  have 
been  suffering  from  an  intolerable  condition,  causing 
great  waste  and  loss  to  the  people  of  the  City,  through 
combinations  which,  in  denial  of  public  rights,  have 
interrupted  such  service  and  have  discriminated  against 
certain  sections  of  the  community  in  the  performance 
of  said  service : 

"NOW,  THEREFORE,  be  it 

"RESOLVED,  that  we,  acting  in  behalf  of  the 
public  and  the  merchants,  pledge  ourselves  to  take  all 
steps  within  our  power  to  restore,  and  secure  the 
unquestioned  recognition  of,  this  public  right  for  the 
benefit  of  all  of  the  people;  and  be  it  further 

"RESOLVED,  that  we  condemn  the  present  action 
by  some  steamship  companies  and  their  employees  in 
discriminating  against  merchandise  delivered  to  them 
by  non-union  truckmen,  and  approve  the  suit  com- 
menced by  Burgess  Bros.  Co.,  Inc.,  in  the  Supreme 
Court,  Kings  County,  to  enjoin  said  steamship  com- 
panies and  employees  from  such  discrimination, 
believing  that  said  suit  involves  principles  of  supreme 
importance  to  the  community  and  should  be  prose- 
cuted to  a  conclusion." 


The  importance  of  this  case  can  hardly    be  over- 
estimated.   It  docs  not  involve  merely  the  question  as 
to  whether  unions  can  engage  in  a  secondary  boy- 
cott to  defeat  the  operation  of  an  employer's  business, 
but  it  involves  the  question  as  to  whether  common  car- 
riers can  be  made  agents  of  such  a  secondary  boycott 
and  whether  the  key  to  industrial  peace  or  vrarfare 
shall  be  given  into  the  keeping  of  the  transportatioo 
trades.    If  so,  not  only  business  will  be  at  their  mercy, 
but  so  also  will  be  all  the  rest  of  organized  and  unor- 
ganized labor.     They  could  refuse  to  handle   goods, 
because  the  employer  failed  to  deal  with   organized 
labor,  or  because  dealing  with  organized    labor  the 
price  which  he  was  compelled  to  charge  to  meet  his 
wage  bill  was  higher  than  the  members  of  the  trans- 
portation trades  saw  fit  to  pay  for  his  goods.    If  such 
a  boycott  can  be  lawfully  conducted,  we  shall  buy  and 
sell  in  the  foreign  market  by  leave  of  a  handful  of 
longshoremen  and  shipping  clerks  who  can  impose  a 
protective  tariff,  or  lay  down  an   embargo   on   any 
commodity  in  the  interest  of  the  workmen  who  pro- 
duce it  or  who  purchase  it.     The  president  of  the 
Longshoremen's  Union,  whoever  he  may  be,  wiJJ  be 
the  dispenser  alike  of  wisdom  and  power  before  which 
the  people  and  their  duly  elected  servants  and  magis- 
trates must  cringe.    Yet  it  is  such  autocracy  that  is 
being  built  up  in  the  name  of  labor. 

Upon  the  return  of  the  order  to  show  cause,  the 
argument,  at  the  request  of  defendant's  counsel,  was 
postponed  until  May  5th. 


The  Arizona  Anti-Injunction  Law  Before  the  Supreme  Court 

of  the  United  States 


Tniax,  et  aL  v.  Corrigan,  et  aL  (Before  the  Supreme 
Court  of  the  United  Sutes). 
The  plaintiffs  operated  a  restaurant  known  as  the 
English  Kitchen  in  Bisbee,  Arizona.  The  defendants 
are  officers  and  members  of  Local  No.  380,  Cooks' 
and  Waiters'  Union,  and  the  Warren  District  Trades 
Assembly.  In  April,  1916,  a  strike  of  cooks  and 
waiters  occurred  at  plaintiff's  restaurant,  because  of 
the  failure  of  the  plaintiffs  to  grant  demands  made 
upon  it  by  the  union.  Thereafter,  the  union  picketed 
the  restaurant,  carrying  large  signs  stating,  "Eng- 
lish Kitchen  Unfair  to  Cooks'  and  Waiters'  Local  380 
and  Unfair  to  Organized  Labor."  "We  want  8  hours," 
and  hand-bills  were  distributed  purporting  to  be  the 
menu  served  by  the  Kitchen  in  which  the  items  were 
described  as  "Long  Hours,  Cordial  de  Eighty  Per 
Cent,  Non-union  Conditions  Sauce  of  Discontent," 
"Fancy    Imported    strike    Breakers."      "Small    Black 


Glooms."     "The   Kitchen   Shuffle— Executed   by   the 
latest  importations  of  Los  Angeles  Graveyard  Stews," 
etc.     One  hand-bill  states,  "A  man  is  known  by  his 
friends  and  Truax's  treatment  of  his  employees  is 
well  explained  by  the  actions  of  his  friends  in  assault- 
ing men  and  women  on  the  Bisbee  Streets."   Another 
says,  "Notice  the  Mental  Calibre  of  the  Habitues  of 
the  English  Kitchen,"  "Notice  the  Moral  Fibre  of  the 
Average  Patron,"  "Notice  How  far  short  the  Ameri- 
can Average  do  they  fall,"  "Can  You  Patronize  Such 
a  Place  and  Look  the  Whole  World  in  the  Face?" 
Another  notice  charging  the  plaintiffs  with  employ- 
ing "scab"  painters  states,  "We  are  led  to  believe  by 
information  received  that  Bill  Truax  intends  to  sell 
and  we  are  hereby  giving  warning  to  any  person  or 
persons  wishing  to  purchase  his  business  that  donation 
to  the  painters  union  will  be  necessary,  the  amount  to 
be  fixed  by  the  Warren  District  Trades  Assembly, 
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before  the  building  would  be  declared  fair."  These 
excerpts  from  fifteen  exhibits  attached  to  the  com- 
plaint show  that  the  union,  beside  advertising  to  the 
public  the  fact  that  it  had  a  controversy  with  the  plain- 
tiff, attempted  by  misrepresentation  and  ridicule  of 
plaintiffs'  patrons  to  induce  them  to  boycott  the  plain- 
tiff. 

To  the  action  of  the  plaintiff  praying  an  injunction, 
the  defendants  demurred  on  the  ground  that}  the 
Arizona  Anti-Injunction  Law,  almost  identical  with 
the  anti-injunction  provisions  of  the  Clayton  Act, 
forbade  the  issuance  of  an  injunction  in  this  dispute. 
The  plaintiff  appealed  therefrom,  and  the  decision  of 
the  Supreme  Court  sustaining  the  demurrer  (176  Pac. 
570)  was  reported  in  the  February,  1919,  issue  of 
LAW  AND  LABOR.  The  case  has  been  appealed  to 
the  Supreme  Court  of  the  United  States  on  the  ground 
that  the  Anti-Injunction  Law  of  Arizona  operates  to 
deprive  plaintiff  of  due  process  of  law  in  violation  of 
the  Fourteenth  Amendment  The  case  has  just  been 
argued.  In  their  brief  the  plaintiffs  argued  that  their 
business  is  property  and  that  the  interference  with 
their  business  is  interference  with  a  property  right; 
that  the  interference  in  this  case  is  a  secondary  boy- 
cott within  the  cases  of  secondary  boycott  already 
condemned  by  the  Supreme  Court  of  the  United 
States  and  many  of  the  state  courts  of  last  resort; 


that  the  Arizona  Act  seeks  to  take  from  the  plaintiff 
the  only  remedy  which  he  has  against  an  unlawful 
boycott  and  that  in  doing  so,  it  discriminates  against 
him,  because  the  controversy  is  between  him  and  his 
employes,  whereas,  if  it  had  been  between  him  and 
anyone  else,  or  his  employes  and  anyone  else,  or  if 
the  difference  of  opinion  between  him  and  his 
employes  had  not  been  over  the  conditions  and  terms 
of  their  employment,  he  would  have  been  entitled  to 
equitable  relief;  and  that  the  state  legislature  has  no 
power  to  impair  or  destroy  the  power  of  any  court  to 
grant  litigants  the  protection  of  due  process  of  law 
afforded  by  the  Federal  Constitution. 

Although  the  question  as  to  the  right  of  the  defend- 
ants to  induce  the  public  by  the  circulation  of  libelous 
and  threatening  matter  to  boycott  the  plaintiffs' 
restaurant  might  well  be  considered  as  not  within  the 
realm  of  peaceful  picketing,  which  the  Anti-Injunc- 
tion Law  of  Arizona  seeks  to  protect,  the  Arizona 
court  so  considered  it  and  that  question  cannot  be 
passed  upon  by  the  Supreme  Court  of  the  United 
States.  This  is  the  first  instance  in  which  a  state 
anti-injunction  law  has  come  before  the  Supreme 
Court  on  the  ground  that  it  is  offensive  to  the  Federal 
Constitution  and  the  decision  of  that  court  will  be 
of  far-reaching  consequence. 


A  Man  May  Operate  His  Own  Moving  Picture  Machine  in  Missouri 


Hughes,  et  al.  v.  Kansas  City  Moticm  Picture  Machine 
Operators,  Local  170  (—Mo.— No.  19838). 
The  plaintiff,  formerly  a  motion  picture  machine 
operator  and  member  of  Local  170,  alleged  that  he 
was  a  partner  with  one  Briner  in  the  operation  of  a 
motion  picture  show,  at  the  Eastern  Theatre,  in  Kan- 
sas City,  Mo.  The  business  was  a  small  one,  and 
Hughes  operated  the  projector  himself.  The  business 
agent  of  the  Local  told  him  that  the  union  would 
find  him  a  job  as  an  operater  in  another  establishment 
and  put  a  member  of  their  union  in  his  theatre  to 
operate  his  machine,  or  else  picket  his  theatre  and 
announce  to  the  public  that  it  was  unfair  to  union 
labor.  He  refused  to  quit  operating  his  own  machine 
and  the  union  picketed.  The  picketing  lasted  for  two 
months,  when  it  was  enjoined.  Upon  the  trial  of  the 
case,  the  business  agent  of  the  union  stated,  that  it 
had  become  the  practice  of  theatre  owners  when 
employing  non-union  operators  to  represent  them  as 
partners,  in  order  to  avoid  the  appearance  of  employ- 
ing non-union  help  and  that  that  practice  has  resulted 
in  the  rule,  that  no  owner  must  be  allowed  to  operate 
hifl  own  machine.    The  cross-exammation  of  the  busi- 


ness agent  concluded  with  the  following  questions  and 
answers : 

"Q.  If  you  had  known  as  a  matter  of  fact  that  he 
did  own  the  machine,  that  he  was  a  partner,  then  you 
would  not  have  bothered  him;  is  that  the  idea?  A. 
I  could  not  say.  I  don't  know  positively  whether  we 
would  have  bothered  him  or  not.  We  consider  any 
theatre  unfair  to  the  motion  picture  operators  who 
do  not  employ  union  men. 

"Q.  Whether  they  own  it  or  not?    A.  Yes,  sir. 

"Q.  You  won't  tolerate  that,  you  say?  A.  No,  sir. 
We  have  been — ^the  privilege  has  been  abused  so  much, 
you  understand,  that  the  managers  will  take  and  hire 
boys  or  men  and  offer  them— say  they  have  an  inter- 
est in  the  show  when  they  have  none.  There  is 
really  no  interest  whatever,  because  these  men  have 
gone  out  and  worked  under  the  conditions  and  later  on 
becoming  disgusted  and  come  down  to  our  organiza- 
tion and  say,  'I  had  no  interest  whatever;  it  was 
merely  a  hoax  to  get  by  the  operators'  association.' 

"Q.  Just  in  order  to  take  the  matter  in  your  own 
hands  you  have  adopted  the  rule  that  the  owner  of  the 
machine  can't  operate  it? 
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"Mr.  Aylward,  the  defendants'  attorney:  I  object 
to  that  remark. 

"Q.  You  have  adopted  that  rule?  A.  We  are  doing 
it  to  save  our  organization. 

"Q,  You  have  adopted  that  rule?  A.  Not  alto- 
gether. 

"Q.  You  say  'Not  altogether';  what  do  you  mean 
by  that?  A.  Well,  I  don't  know.  I  have  never  seen 
a  case  where  a  man  who  was  really  an  owner  has 
operated  his  own  machine  and  hasn't  went  around 
and  employed  somebody  when  we  were  not  there, 
under  the  pretext  of  being  a  partner. 

"The  Court:  Just  a  minute.  State  whether  or  not 
it  is  a  violation  of  the  purposes  of  your  organization 
for  a  man  to  operate  his  own  machine?  A.  We  con- 
sider it  so ;  yes,  sir. 

"Q.  That  is  all." 

There  was  some  testimony  which  threw  doubt  upon 
the  credibility  of  the  plaintiff,  Hughes,  so  that  three 
out  of  seven  members  of  the  court  held  that  Hughes 
was  not  in  fact  an  owner  in  the  business,  and  they 
rendered  an  opinion  supporting  the  defendants  in 
their  right  to  picket  the  theatre  and  represent  to  the 
public  that  it  was  unfair  to  union  labor.  The  majority 
opinion,  however,  held  that  Hughes  was  an  owner  and 
that  such  picketing  amounted  to  a  nuisance  and  that 
it  was  the  duty  of  the  court  to  enjoin  a  continuing 
nuisance.  There  was  evidence  to  show  that  the  pres- 
ence of  the  pickets  had  frightened  away  some  patrons 
and  that  the  business  of  the  theatre  had  fallen  off 
about  $15  a  week  since  the  picketing  began.  The 
court,  in  the  majority  opinion,  referring  to  the  con- 
troversy between  the  parties,  said : 

'It  18  not  the  outcome  of  any  grievance  of  organized 
labor  that  contains  merit,  as  involving  resistance  to 
oppression  or  an  equitable  division  of  profits  jrielded 
by  labor  and  capital  in  combinaticm.  On  the  contrary, 
Hughes  claims  no  more,  in  efifect,  than  the  members 
of  the  Unicm  claim;  i.  e.,  the  privilege  of  earning  the 
ordinary  wage  of  operating  a  picture  machine  by  doing 
the  work  himself  instead  of  paying  to  have  it  done. 
The  evidence  shows  he  had  never  discriminated 
agaixist  union  operators ;  but  on  die  occasion  when  he 
needed  an  outside  operator,  had  employed  a  union 
man.  The  decision  of  the  Union  to  enforce  against 
plaintiffs  the  rule  that  no  proprietor  of  a  mov- 
ing picture  theatre  should  handle  his  projector,  was  an 
attempt  to  deprive  Hughes  of  his  right  to  make  a  liv- 
ing by  the  work  of  his  hands,  and  to  deprive  him  and 
his  partner  of  the  right  to  manage  dieir  business 
according  to  tiieir  own  judgment  and»  so  far  as  the 
evidence  shows,  in  the  only  method  it  could  be  made 
profitable;  a  method  remotely  affecting,  if  at  all,  the 


interests  of  organized  labor.  Clearly  in  doing  this 
defendants  wrong  the  plaintiffs.    *    *    * 

^'Defendants  contend  the  picketing  was  peaceable, 
and  therefore,  lawful;  and  that  to  prevent  it  by  the 
writ  of  injunction  will  deprive  them  of  their  privilege 
of  free  speech  and  the  use  of  the  public  streets.  With- 
out denying  that  there  can  be  peaceable  picketing,  as 
some  courts  have  hdd,  we  dissent  from  the  poposition 
that  picketing  is  lawful,  as  a  matter  of  course,  simply 
because  it  is  not  acccHnpanied  by  assaults,  threats  or 
other  methods  of  intimidation.  In  some  instances  we 
consider  peaceable  picketing  is  lawful  For  example 
where,  in  the  prosecution  of  a  strike,  pickets  are  posted 
to  observe  and  report  "wbsit  takes  place  on  the 
employer's  premises,  and  in  the  course  of  dieir  task 
use  neitiier  violence  nor  threats  towards  other 
employees.    ♦    ♦    ♦ 

"The  picketing  in  the  case  at  bar,  although  free 
from  assaults,  except  in  one  instance,  and  frcxn  threats, 
was  not  free  from  an  intimidating  influence  cm  some 
of  the  patrons  of  plaintiffs'  business,  ix^ether  the 
defendants  intended  to  intimidate  or  not;  and  the 
picketing  was  accompanied  by  a  misrepresentation 
regarding  the  attitude  of  plaintiffs  toward  organized 
labor.  In  numerous  cases,  but  not  upon  uniform  rea- 
soning or  principles,  relief,  and  by  injunction,  has  been 
afforded  against  picketing  of  that  character;  which,  in 
reality,  amounted  to  a  boycott    ♦    ♦    ♦ 

''The  evidence  brought  into  view  the  intention  of  the 
Unicm  to  compel  plaintiffs  to  regulate  their  business 
according  to  the  Union's  rule,  instead  of  by  plaintiffs' 
own  judgment;  to  displace  the  law  of  the  land  by  the 
rule  of  the  Union,  as  the  criterion  of  tiie  rights  of  the 
plaintiffs." 

In  a  separate  concurring  opinion,  the  issue  is 
described  in  the  following  language: 

"That  labor  organizations  are  proper,  no  one  denies. 
That  they  have  helped  humanity  by  the  elevation  of 
labor,  no  one  denies.  That  the  organization  can  do 
many  tilings  to  further  the  interests  of  labor,  no  one 
denies.  That  they  can  strike  and  quit  employment,  no 
one  denies.  But  all  these  questions  are  not  in  this 
case.  The  question  here  is,  can  a  business  man  of 
limited  means,  whether  farmer  or  manufacturer,  pic- 
ture show  operator,  or  well  digger,  who  understands 
the  use  of  all  the  appliances  connected  with  his  busi- 
ness, operate  such  appliances,  and  thereby  run  his  own 
business,  without  having  it  destroyed  by  the  silent 
and  insidious  force  of  a  system  of  'picketing'?  We 
say  force,  because  picketing  is  a  force,  for  otherwise  it 
would  not  be  used. 

''AU  classes  of  labor  have  the  right  to  organize  for 
self-protection,  but  self-protection  does  not  mean  the 
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unlawful  destruction  of  property,  or  business,  which  is 
property." 

This  is  but  one  more  case  to  be  added  to  the  rapidly 
growing  list  of  cases  in  which  organized  labor,  irre- 
spective of  any  question  between  employer  and 
employe,  seeks  to  destroy  business,  because  it  is  not 
conducted  in  a  manner  satisfactory  to  organized  labor. 
It  bears  no  distinction  in  morals  from  the  conduct 
of  the  picturesque  adventurers,  who  use  to  say,  "No 
ship  shall  sail  the  sea  that  does  not  pay  us  for  the 
privilege  to  do  so."  Of  these  gentlemen.  President 
Monroe  said,  "Millions  for  defense,  but  not  one  cent 


for  tribute."  It  bears  no  distinction  in  principle  from 
the  conduct  of  the  masked  gentleman,  who  will  not 
let  the  stage-coach  pass  until  it  has  unburdened  its 
load  of  gold  into  his  saddle-bags.  That  organizations 
engaged  in  such  conduct  and  dominated  by  men  who 
attempt  to  justify  it,  can  serve  the  workingman  as 
the  protector  of  his  rights  against  oppression  and 
unfair  treatment  is  unbelievable.  It  is  certain  that 
they  cannot  profitably  be  dealt  with  by  employers  as  a 
means  of  securing  for  workmen  a  square  deal,  or  for 
industry,  peace. 


Open  Shop  Contract  Between  Employers 


Middleton  &  Swenson,  Inc.,  et  aL  v.  Stark  (Superior 
Court  for  King  County,  Washington). 

In  August,  1919,  the  Journeymen  Tailors'  Union  of 
America,  Local  No.  71,  demanded  of  the  merchant 
tailors  of  SeatUe  that  they  sign  a  closed  shop  agree- 
ment, providing  for  a  minimum  wage  of  $44  a  week 
for  tailors,  $33  for  helpers  and  a  44-hour  week,  over- 
time limited  to  4  hours  a  week  at  double  time,  and 
other  numerous,  exacting  provisions.  Thereupon  the 
merchant  tailors,  33  in  number,  signed  the  following 
contract: 

"WHEREAS,  the  parties  hereto  are  competitors 
each  engaged  in  the  business  of  merchant  tailoring  and 
being  familiar  with  the  fact  that  employers  have  often 
co-operated  with  organized  labor  to  unfairly  injure 
and  destroy  the  business  of  competitors,  and  have  dur- 
ing busy  seasons  of  trade  sought  to  entice  employees 
to  leave  their  employment  by  offers  of  higher  wages 
than  the  recognized  scale  for  such  work,  often  to  the 
financial  injiuy  of  tiie  smaller  shops  who  are  unable 
to  c(Hnpete  with  tiieir  more  affluent  competitors,  are 
desirous  of  entering  into  an  agreement  for  their  mutual 
protection  against  any  such  unfair  advantage,  prefer- 
ence or  method  of  competiticm  by  either  of  them  in 
securing  competent  employees  or  in  securing  trade  cm: 
business;  and 

''WHEREAS,  said  parties  believe  that  the  only  true 
American  principle  on  which  business  should  be  con- 
ducted is  tiiat  there  should  be  equal  opportunities  for 
all  and  that  tiie  worker  is  wc»tfay  of  his  hire  and  diould 
have  a  wage  commensurate  with  his  efficiency  and 
ability  to  perform  the  services  required  of  him,  ix^ich 
wage  Aould,  in  addition  to  enabling  him  to  provide 
the  necessities  of  life  for  his  family,  also  enable  him 
to  enjoy  the  comforts  to  vAich  he  is  entitled;  and 

''WHEREAS,  the  parties  severally  desire  that  each 
should  stand  upon  a  basis  of  equal  opx>ortanities  with 


all  of  the  other  parties  hereto  in  their  efforts  to  secure 
or  retain  employees  or  to  secure  trade  or  ccmduct  their 
business  affairs  and  tiiat  in  said  efforts  neither  of  the 
parties  hereto  should  be  preferred  over  the  other  par- 
ties or  discriminated  against  by  any  of  the  parties 
hereto  or  by  organized  labor;  and 

"WHEREAS,  the  parties  hereto  recognize  the  prac- 
tices and  power  of  labor  unions  in  destrojring  the 
trade  and  business  of  employers  who  do  not  accept 
their  dictaticm  as  to  the  conduct  of  business,  by  divert- 
ing trade  frcmi  such  employers  to  other  eipployers 
whom  they  dominate,  through  unfair  methods  of  com- 
petition, boycotting,  picketing,  etc;  and 

"WHEREAS,  tiie  parties  hereto  believe  that  organ- 
ized labor  would  be  powerless  to  injure  either  of  them 
if  tiiey  stood  as  a  unit  against  any  unfair  demands  but 
without  prejudice  or  discrimination  against  the  just 
demands  of  the  wage  earners;  and 

"WHEREAS,  if  any  of  the  parties  should  through 
selfish  interest,  or  fear  of  coercion,  jrield  to  the  unfair 
demands  of  organized  labor,  the  entire  power  of  organ- 
ized labor  might  turn  its  destructive  forces  against  the 
other  parties  hereto,  and  the  parties  therefore  desire 
six  mcmths'  notice  of  any  such  contemplated  action  by 
any  of  the  parties; 

"NOW,  THEREFORE,  the  parties  hereto^  m  con- 
sideration of  the  premises  and  recitals  hereinabove  set 
forth  and  of  the  mutual  covenants  hereinafter  con- 
tained, agree  together  as  follows: 

"1. — ^During  the  term  of  this  agreement,  including 
the  period  of  six  months  as  the  prescribed  and  required 
notice  of  cancellation  hereinafter  set  forth,  none  of  the 
parties  hereto  will  enter  into  any  agreement,  contract, 
arrangement  or  undertaking,  directiy  or  indirectiy, 
witii  any  labor  union,  unless  such  agreement,  con- 
tract, arrangement  or  undertaking  is  concurred  in  and 
has  the  sanction  of  all  the  parties  hereto,  and  they 
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will  not  commence  or  engage  in  any  negotiations 
relative  thereto  immediately  or  at  any  time  in  the 
future,  but  during  such  period  said  parties  will  strictly 
adhere  to  the  intent  and  purposes  of  this  agreement 
and  do  notiiing  inconsistent  therewidi  in  the  operation 
of  their  said  business  or  in  their  dealings  with  organ- 
ized labor;  and  once  a  uniform  scale  of  wages  has  been 
adopted  by  the  parties  hereto,  no  deviation  shall  be 
made  from  such  scale  by  any  of  the  parties  except  with 
the  consent  of  ALL  the  parties  hereto;  nor  will  any 
of  the  parties  hereto  induce  an  employee  of  any  of 
the  parties  to  leave  his  emplo3mient  or  hire  such 
employee  to  the  detriment  of  said  party. 

**2. — Since  the  damages  for  violation  of  this  agree- 
ment are  uncertain  and  incapable  of  exact  estimate  in 
advance  of  breach,  and  even  after  breach  are  not  sus- 
ceptible of  proof  or  definite  ascertainment,  it  is  agreed 
that  any  party  violating  said  agreement  shall  pay  the 
sum  of  One  Hundred. Dollars  as  liquidated  damages 
to  eadi  of  the  other  remaining  parties  who  have  not 
violated  said  agreement. 

''3. — Since  the  liquidated  damages  herein  specified 
will  not  constitute  adequate  damages  for  the  breach 
of  said  agreement  and  the  injury  to  any  of  the  parties 
to  said  agreement  by  reason  of  such  breach  is  uncer- 
tain, irreparable  and  continuing,  it  is  agreed  that  in 
addition  thereto  an  injunction  may  issue  without 
notice  from  any  Court  against  any  actual  or  threatened 
breach  of  such  agreement,  or  the  operation  of  business 
contrary  to  its  terms. 

**4. — ^This  agreement  shall  continue  in  force  and 
efiFect  as  to  any  party  thereto  until  by  said  party  can- 
celled by  six  month's  notice  in  writing  to  all  the  other 
parties  thereto.  A  breach  of  this  agreement  by  any 
parties  thereto  will  not  release  the  remaining  parties 
as  against  each  other,  but  if  said  agreement  shaU  be 
breached  by  or  more  parties,  any  remain- 

ing party  thereto  may  declare  tiie  agreement  cancelled 
on  ten  dasrs'  notice  to  the  other  remaining  parties 
thereto.'' 

Within  two  weeks  after  signing  this  agreement  a 
number  of  union  tailors  left  Seattle,  a  very  large  num- 
ber of  them  left  the  union  and  accepted  employment 
with  members  of  the  Merchant  Tailors'  Association, 
and  other  union  tailors,  particularly  from  San  Fran- 
cisco, declining  to  work  for  merchant  tailors  there 
who  had  signed  a  similar  agreement,  came  to  Seattle 
and  worked  in  the  open  shops. 

However,  in  the  latter  part  of  October  the  defend- 
ant, Stark,  who  had  signed  this  contract,  organized  a 
corporation  of  which  he  was  the  sole  bona  fide  stock- 
holder and  the  corporation  signed  an  agreement  with 


the  union  and  advertised  in  the  press  the  fact  that  it 
had  done  so  and  that  it  was  operating  a  strictly  union 
shop.  Thereupon  the  other  members  of  the  Associa- 
tion brought  an  action  by  Piles  and  Halverstadt,  their 
attorneys,  against  Stark  to  collect  $3,200  as  penalty 
provided  in  their  contract  for  his  breach  thereof.  The 
action  had  the  effect  of  impairing  the  defendant's 
credit,  so  that  he  could  not  purchase  the  goods  that 
he  needed  and  he  thereupon  asked  for  a  settlement  of 
the  case  and  signed  a  stipulation  whereby  he  agreed 
to  abide  by  the  contract,  and  the  suit  was  dismissed. 
He  was  then  able  to  purchase  goods  and  straightway 
violated  the  contract  again.  A  second  suit  was  imme- 
diately commenced  against  him.  In  March  before  the 
trial  had  been  reached  he  opened  a  second  store. 
Thereupon  the  plaintiff  made  application  for  a  tem- 
porary injunction  to  restrain  him  from  further  viola- 
tion of  the  contract  and  after  argument  the  Court, 
held: 

1. — ^That  any  emfdoyer  had  a  right  to  require  of  all 
of  his  employees  tiiat  they,  if  Union  men*  withdraw 
from  the  Union,  and,  if  not  Union  men,  tiiey  agree  not 
to  become  members  of  a  Union  while  in  his  employ. 

2. — ^That  a  Closed  Shc^  Contract  in  a  substantial 
industrial  district  as  large  as  Seattle,  or  a  contract 
which  was  part  of  a  scheme  to  force  Closed  Shop  in 
such  a  district,  was  contrary  to  public  policy  and  void, 
because  it  placed  non-union  members  absolutely  at  the 
mercy  of  Union  members  in  the  matter  of  employ- 
ment and  ability  to  support  themselves  and  their 
families,  and  placed  all  industry  in  the  absolute  con- 
trol of  a  few  men  who  would  naturally  abuse  dieir 
power. 

3. — ^That  in  the  absence  of  contract  limitations  to 
the  contrary,  any  man  had  a  right  to  refuse  to  work 
for  another  for  any  reason,  reasonable  or  unreasonable, 
and  that  whatever  ri^^t  one  man  had  in  this  regard 
any  number  of  men  jointly  might  agree  to  exercise, 
and  might  enforce  their  agreement  by  appropriate 
penalties,  visited  on  members  inAo  broke  such  agree- 
ment. 

4.— That  employers  had  the  same  right  to  com- 
bine in  these  matters  that  employees  had. 

5.^That  the  contract  in  question  was  valid  in  all 
respects  and  enforceable. 

An  injunction  issued,  directing  the  defendant  to 
refrain  from  further  violation  of  the  contract  and  to 
put  up  a  bond  in  the  sum  of  $25,000  conditioned  upon 
his  faithful  performance  of  the  contract 

This  is  a  very  instructive  case.    The  contract  in 
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question  was  drafted  and  recommended  by  the 
LEAGUE  FOR  INDUSTRIAL  RIGHTS  several 
years  ago.  It  points  the  way  to  the  only  relief  which 
the  employers  may  hope  to  have,  if  the  campaign  for 
the  closed  shop  continues  to  be  vigorously  pressed. 
The  country  cannot  afford  the  financial  burden  which 
the  closed  shop  imposes  upon  it,  and  employers  can- 


not suffer  the  closed  shop  to  continue  if  they  intend 
to  remain  in  business  for  a  profit.  It  is  high  time, 
therefore,  that  nothing  should  be  left  undone  to  make 
organizations  of  labor  understand  that  they  defeat 
their  own  purpose  and  the  interest  of  the  wage-earners, 
if  they  insist  that  industry  must  operate  under  the 
closed  shop* 


The  League  Supports  GJovernor  Allen  in  the  Fight  for  the 

Supremacy  of  Law 


The  Executive  Committee  of  the  LEAGUE  FOR 
INDUSTRIAL  RIGHTS  at  its  monthly  meeting  on 
April  14th  sent  the  following  telegram  to  Governor 
Henry  J.  Allen,  of  Kansas,  to  notify  him  of  the 
League's  appreciation  of  the  work  which  he  is  doing 
to  maintain  the  supremacy  of  government  and  the 
dignity  of  law  in  opposition  to  the  outlaw  activities 
of  the  miners  and  their  leaders  in  Kansas : 
Governor  Henry  J.  Allen, 
Topeka,  Kansas* 

Our  Executive  Conunittee  at  its  meeting  today 
resolved  that  our  Association  was  heartily  behind  you 
in  the  present  crisis  and  that  no  effort  should  be 
spared  to  uphold  the  sovereignty  of  the  state,  the 
digniQr  of  the  Governor  and  the  supremacy  of  the  law. 
The  issue  is  between  anarchy  and  the  state  of  Kansas 
and  Kansas  must  stand  firm. 

Lawrence  F.  Shennan,  Executive  Secretary. 


Governor  Allen  replied  thereto : 
My  dear  Mr.  Sherman: 

Thank  you  very  much  for  3rour  telegram  of  tiie  14tii 
inst.,  containing  the  encouraging  and  helpful  resolu- 
tion of  your  association.  I  appreciate  it  more  than  I 
can  tell  you. 

The  fight  on  the  Kansas  law  has  behind  it  the  radical 
national  leaders.  August  Dorchy,  one  of  tiie  officials 
who  is  in  jail,  gave  out  a  statement  last  night  that  the 
contest  against  the  Kansas  law  had  the  financial  sup- 
p<Mrt  of  tiie  American  Federation  of  Labor. 

Howat  has  appealed  his  case  to  tiie  supreme  court. 
He  is  tired  of  staying  m  jaiL  This  will  test  the  law 
and  I  believe  we  have  passed  the  crisis. 

Deeply  appreciating  the  interest  of  your  association 
in  the  situation,  I  remain. 

Yours  sincerely, 

H.  J.  AUen. 


Member  of  Parliament  in  England  Must  Represent  the  Electors: 
He  Is  Not  the  Agent  of  Any  Group 


Osborne  v.  Amalgamated  Society  of  Railway  Servants 
(1  Ch.  163,  1909). 

This  case  was  decided  in  1909,  but  its  importance 
has  been  revived  by  the  efforts  of  the  American  Fed- 
eration of  Labor  to  "reward  its  friends  and  defeat  its 
enemies."  The  purpose  of  the  Federation,  frankly 
declared,  is  to  spend  the  money,  collected  from  work- 
ing men  to  assist  them  in  bettering  their  conditions 
of  labor,  to  elect  to  the  Congress  of  the  United  States 
men  who  will  not  represent  the  people  of  the  United 
States,  but  men  who  will  do  as  the  officers  of  the 
American  Federation  of  Labor  direct  them  to  do. 
Governor  G>mwell  of  West  Virginia  in  his  address 
before  the  annual  banquet  of  the  LEAGUE  FOR 
INDUSTRIAL  RIGHTS  revealed  the  iniquity  of 
such  a  program  in  the  following  emphatic  words: 

''The  man  who  will  pledge  himself  to  support  any 


set  of  men  or  to  be  governed  or  controlled  by  any 
industry,  that  man  is  not  the  man  you  want  to  nomin- 
ate or  elect  to  office.  You  dcm't  want  to  own  or  con- 
trol a  public  official.  If  you  do^  you  want  sMuething 
to  which  you  are  not  entitied.  (Applause.)  Then  if 
you  are  not  entitied  to  ownership  of  a  President  and 
of  the  Congress  of  the  United  States,  then  Mr. 
Gompers  and  the  Federation  of  Labor  and  those  asso- 
ciated with  them  are  not  entitied  to  the  ownership  of 
those  pec^le.  (Applause.)  All  any  candidate  for  office 
ought  to  pledge  himself  to  would  be  to  stand  by  the 
United  States  Government,  the  Constitution  of  the 
United  States^  and  to  be  fair  and  impartial  in  the 
administration  of  his  office^  whether  that  office  be 
executive  or  whether  it  be  legislative:  that  is  all  any 
man  ought  to  ask  a  candidate  to  pledge  himself  to  do.*' 
(Applause.) 
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If,  after  one  hundred  and  thirty-seven  years  of  suc- 
cessful experiment  in  democracy,  we  have  permitted  a 
private  organization  to  establish  itself  within  the  body 
politic  which  can  control  the  votes  of  the  peoples' 
representatives  in  Congress,  the  nation  of  Washington, 
Jackson,  Lincoln,  Cleveland  and  Roosevelt  has  passed. 
But  the  principle  of  representation  laid  down  by  these 
English  jurists  in  this  case  is  so  much  part  of  the 
political  thought  and  tradition  of  Anglo-Saxon  people 
that  it  cannot  be  destroyed  by  a  handful  of  selfish 
men. 

The  Amalgamated  Society  of  Railway  Servants  was 
organized  in  1872  and  registered  under  the  Trade 
Union  Acts  of  1871  and  1876.  The  purpose  of  these 
Acts  was  to  permit  trade  unions  to  hold  title  to  real 
estate  not  exceeding  one  acre  and  to  maintain  and 
defend  actions  relating  thereto,  but  not  to  be  sub- 
ject to  actions  in  tort.  Privileges  were  granted  to  all 
trade  unions,  but  greater  privileges  were  granted  to 
trade  unions  which  registered,  filing  with  the  registrar 
their  constitutions  and  by-laws.  When  the  Acts  were 
passed,  a  trade  union  was  defined  as  "such  combina- 
tion, whether  temporary  or  permanent,  for  regulating 
the  relations  between  workmen  and  masters,  or 
between  workmen  and  workmen,  or  between  masters 
and  master,  or  for  imposing  restrictive  conditions  on 
the  conduct  of  any  trade  or  business  as  wi>uld,  if  this 
Act  had  not  passed,  have  been  deemed  to  have  been 
an  unlawful  combination  by  reason  of  some  one  or 
more  of  its  purposes  being  in  restraint  of  trade."  At 
the  time  that  this  trade  union  registered,  it  had  not 
declared  purposes  inconsistent  with  this  definition  of 
a  trade  union. 

In  1906,  the  following  rule  was  put  into  effect  by 
the  Amalgamated  Society  of  Railway  Servants. 

"Rule  XIII,  Section  IV 
"Parliamentary  Representation 

"1.  For  the  maintenance  of  parliamentary  repre- 
sentation a  fund  shall  be  established  by  the  society. 
The  subscription  to  be  Is.  Id.  per  year  per  member, 
to  be  paid  quarterly,  and  forwarded  to  the  head  office 
with  the  quarter's  dues.  2.  The  objects  of  the  fund 
shall  be  (a)  to  provide  for  representation  of  railway- 
men  in  the  House  of  Commons  as  the  annual  general 
meeting  may  from  time  to  time  determine.  All  can- 
didates shall  sign  and  accept  the  conditions  of  the 
Labour  Party  and  be  subject  to  their  whip,  (b) 
To  contribute  to  the  Labour  Representation  Commit- 
tee such  sums  as  the  executive  committee  or  the 
annual  general  meeting  may  from  time  to  time  direct 
so  long  as  the  society  remains  affiliated  to  such  com- 
mittee.   3     A  separate  account  shall  be  kept  of  this 


fund,  and  the  money  invested  in  the  names  of  the 
trustees  of  the  society.  *  *  *  Such  funds  shall  be 
used  for  the  objects  herein  stated.  4.  Candidates 
adopted  in  accordance  with  object  (a)  must  be  and 
remain  bona  fide  members  of  the  society.  *  *  *  5. 
In  the  event  of  a  candidate  being  selected  for  a  con- 
stituency  his    election   expenses    shall   be    defrayed. 

*  *  *  6.  Should  a  candidate  be  elected  he  shall 
be  paid  a  salary  of  £250  a  year  and  third-class  return 
fare  to  his  constituency  so  long  as  he  remains  a  mem- 
ber of  Parliament.  He  shall  reside  at  such  place  as 
the  executive  committee  or  annual  general  meeting 
may  consider  necessary  for  the  proper  discharge  of 
his  duties.  During  the  time  Parliament  is  not  sitting 
his  services  shall  be  at  the  disposal  of  the  society,  as 
the  executive  committee  or  the  general  secretary  may 
direct,  and  be  subject  to  the  conditions  laid  down  for 
organizing  secretaries.  7.  The  executive  committee 
shall  make  suitable  provision  for  the  registration  of  a 
constiuency  represented  by  a  member  or  members, 
who  may  be  candidates  responsible  to  and  paid  by  this 
society." 

This  rule  was  registered  under  the  trade  union  act 
and  a  certificate,  therefore,  given  by  the  registrar.  The 
important  conditions  of  the  labor  party  referred  to 
above  are  as  follows : 

"Organization 

"I.  Affiliation.— (1.)  The  Labour  Party  is  a  fed- 
eration   consisting   of   trade    unions,   trade    councils, 

Socialists    societies,    and    local    Labour   associations. 

*  «    * 

"II.  Objects. — (1)  To  organize  and  maintain  a 
Parliamentary  Labour  Party  with  its  own  whips  and 
policy;  (2)  to  secure  the  election  of  candidates  for 
whose  candidature  an  affiliated  society  has  made  itself 
financially  responsible,  and  who  have  been  selected 
by  a  regularly  convened  conference  in  the  constitu- 
ency. 

"III.  Candidates  and  Members. — (1.)  Candidates 
and  members  must  accept  this  constitution;  agree  to 
abide  by  the  decisions  of  the  parliamentary  party  in 
carrying  out  the  aims  of  this  constitution;  appear 
before  their  constituencies  under  the  title  of  Labour 
candidates  only;  abstain  strictly  from  identifying 
themselves  with  or  promoting  the  interests  of  any 
party  not  eligible  for  affiliation;  and  they  must  not 
oppose  any  candidate  recognized  by  the  executive 
committee  of  the  party.  (2.)  Candidates  must 
undertake  to  join  the  Parliamentary  Labour  Party  if 
elected. 

"IV.  Executive. — ^The  executive  shall  consist  of 
thirteen  members,  nine  representing  the  trade  unions, 


Digitized  by 


Googl( 


May,  1920 


Law    and    Labor 


Page  125 


one  of  the  trade  councils  and  local  Labour  associa- 
tions, and  three  Socialists.    *    *    * " 

The  said  constitution  further  provided  for  (1)  affili- 
ation fees  and  delegates  to  the  annual  conference,  (2) 
voting  at  the  annual  conference,  and  (3)  a  parliament- 
ary fund  to  be  raised  by  contributions  from  the  affiili- 
ated  societies  for  the  purpose  of  paying  the  election 
expenses  of  Labour  candidates  and  maintaining  mem- 
bers of  the  Parliamentary  Labour  Party. 

The  plaintiff  had  been  a  member  of  the  Amalga- 
mated Society  of  Railway  Servants  for  sixteen  years 
and  was,  at  the  time  of  commencing  the  action,  the 
secretary  of  one  of  its  branches.  He  brought  this 
action  to  annul  Rule  XIII,  Section  IV,  quoted  above, 
and  the  raising  of  money  for  the  purposes  set  forth 
in  the  rule  on  the  ground  that  the  rule  was  not  within 
the  objects  and  purposes  of  the  Society,  or  within  the 
purposes  of  a  trade  union  as  limited  by  the  Trade 
Unions  Acts  of  1871  and  1876,  and  because  part  of 
the  rule,  an  amendment  thereto,  had  not  been  prop- 
erly adopted  under  the  by-laws  of  the  organization. 
Upon  the  trial  of  the  case,  the  trial  court,  following 
a  previous  authority,  held  that  the  object  of  this  rule 
was  within  the  power  of  a  trade  union  and  that  the 
certificate  of  the  registrar  was  conclusive  evidence  that 
the  amendment  was  properly  passed.  The  Court, 
therefore,  dismissed  the  case.  Upon  appeal,  the  case 
came  before  three  judges.  The  presiding  judge  held 
that  the  purpose  of  this  rule  was  inconsistent  with  the 
purposes  to  which  a  trade  union  was  limited  by  the 
Trade  Unions  Acts,  and  that  the  certificate  of  the 
registrar  was  not  conclusive  evidence  as  to  the  fact 
that  the  rule,  or  any  part  of  it,  was  properly  adopted 
by  the  unioti,  and  he  sustained  the  evidence  of  the 
plaintiff  that  part  of  it  was  not  properly  adopted. 

The  other  two  members  of  the  court  rendered  con- 
curring opinions  in  which  they  directed  their  atten- 
tion to  the  purpose  of  this  rule  from  the  standpoint  of 
public  policy.  Upon  that  point,  they  condemned  it 
utterly  in  the  following  language: 

"One  has  only  to  look  at  the  proposed  additions  to 
rule  XIII,  section  IV,  to  see  that  the  object  of  the 
parliamentary  fund  is  to  procure  members  of  Parlia- 
ment who  shall  be  bound  to  vote  in  a  prescribed 
manner,  and  that  it  is  in  consideration  of  their  under- 
taking so  to  vote  that  the  funds  of  the  society  are  to 
be  expended  in  procuring  their  election  and  in  sup- 
porting them  in  Parliament  Any  such  agreement  is, 
in  my  opinion,  void  as  against  public  policy.  This  is 
best  seen  by  taking  the  simplest  case.  Suppose  that 
A  contracts  with  B,  that  he  will  pay  the  election 
expenses  of  B  and  support  him  while  in  Parliament 
provided  that  B  will  engage  to  vote  as  A  directs.    To 


my  mind  it  is  clear  beyond  contest  that  such  an  agree- 
ment would  be  void  as  against  public  policy,  and  this 
none  the  less  though  A's  motives  were  perfectly  pure 
and  his  intention  was  solely  to  use  the  power  he  thus 
obtained  for  the  public  good.  The  reason  why  such  an 
agreement  would  be  contrary  to  public  policy  is  that 
the  position  of  a  representative  is  that  of  a  man  who 
has  accepted  a  trust  towards  the  public,  and  that  any 
contract,  whether  for  valuable  consideration  or  other- 
wise, which  binds  him  to  exercise  that  trust  in  any 
other  way  than  as  on  each  occasion  he  conscientiously 
feels  to  be  best  in  the  public  interest  is  illegal  and 
void.  This  deep-seated  principle  of  law  is  the  basis 
of  the  illegality  at  common  law  of  bribery  at  parlia- 
mentary elections,  for  the  power  of  voting  for  a  repre- 
sentative is  also  a  trust  towards  the  public.  Now  to 
my  mind  it  can  make  no  difference  whether  such  a 
contract  be  that  B  shall  vote  as  A  tells  him  or  as  any 
body  by  third  persons  may  decide.  Every  such  agree- 
ment is  tainted  with  the  vice  of  the  trustee  binding 
himself  contractually  for  valuable  consideration  that 
he  will  exercise  a  trust  in  a  specified  manner  to  be 
decided  by  considerations  other  than  his  own  con- 
scious judgment  at  the  time  as  to  what  is  best 
in  the  interests  of  those  for  whom  he  is  trustee.  And 
it  is  no  answer  to  say  that  before  or  at  the  election 
he  openly  avowed  his  intention  to  be  thus  contractu- 
ally fettered.  The  majority  who  elected  him  may  be 
willing  to  permit  it,  but  they  cannot  waive  the  rights 
in  this  respect  of  the  minority.  By  our  Constitution 
a  representative  is  chosen  by  the  vote  of  the  majority, 
and  however  little  the  political  views  of  the  elected 
member  coincide  with  those  of  the  minority,  they  can- 
not complain.  But  that  election  is  the  election  of 
a  representative,  and,  whoever  be  chosen,  their  right 
remains  that  he  shall  be  a  representative,  and  not 
one  who  has  contractually  fettered  himself  in  dis- 
charge of  the  duty  of  representative  which  he  has 
accepted  as  regards  the  public  and  not  only  as  regards 
his  own  supporters.  It  is  no  excuse  for  a  breach  of 
trust  towards  any  one  of  the  cestuis  que  trust  that 
many,  or  even  a  majority,  of  the  cestuis  que  trust  arc 
willing  to  permit  it.  They  may  waive  their  own  rights 
as  against  the  trustee,  but  they  cannot  waive  the  rights 
of  others.    *    *    * 

"Any  other  view  of  the  fundamental  principles  of 
our  law  in  this  respect  would  to  my  mind  leave  it 
open  to  any  body  of  men  of  sufficient  wealth  or  influ- 
ence to  acquire  contractually  the  power  to  exercise 
that  authority  to  govern  the  nation  which  the  law 
compels  individuals  to  surrender  only  to  representa- 
tives, that  is,  to  men  who  accept  the  obligations  znd 
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the  responsibility  of   the  trust  towards  the  public 
implied  by  that  position." 

''It  is  said  that  the  objects  of  the  union  can  be 
better  obtained  by  parliamentary  action  than  by 
strikes.  Assume  that  it  is  so;  it  does  not  follow  that 
all  means  of  inducing  Parliament  to  act  are  therefore 
legalized.  It  is  clear  that  the  most  direct  and  effective 
mode,  namely,  of  compelling  all  the  members  of  the 
union  on  pain  of  expulsion  to  vote  for  a  particular 
candidate,  would  be  illegal.  In  my  opinion  it  would 
also  be  illegal  for  a  landlord  to  compel  his  tenants,  by 
means  of  covenant  and  proviso  for  re-entry,  to  sub- 
scribe to  the  funds  of  the  particular  party  that  he 
supported,  or  for  an  employer  to  make  his  workmen, 
on  pain  of  dismissal,  subscribe  to  his  party  funds ;  and 
it  follows  that  in  my  opinion  it  is  equally  illegal  for  a 
trade  union  to  compel  their  members  to  allow  their 
funds  to  be  applied,  and  themselves  to  subscribe,  as 
is  proposed  in  the  present  case,  and  all  the  more  so 
because  their  power  is  greater,  as  many  of  the  mem- 
bers who  preferred  their  principles  to  their  union 
would  have  to  suffer  greater  sacrifices  by  giving  up 
the  benefits  incident  to  a  long  membership  in  an  old- 
established  and  wealthy  union.  If  this  were  not  so, 
the  position  of  the  working  man  is  indeed  parlous. 
His  own  trade  union  may  compel  him  to  pay  for  A's 
return  and  maintenance  in  the  House,  his  master's 
trade  union  may  compel  him  to  pay  for  B,  and  he 
himself  may  desire  that  C  should  represent  him.  Such 
compulsion  is  utterly  opposed  to  the  whole  theory  of 
representative  government.  I  do  not  rest  my  opinion 
upon  any  statutory  provision,  but  on  the  broad  general 
ground  stated  in  Blackstone,  Vol.  I,  p.  178:  'As  it  is 
essential  to  the  very  being  of  Parliament  that  elec- 
tions should  be  absolutely  free,  therefore  all  undue 
influences  upon  the  electors  are  illegal,  and  strongly 
prohibited.'  *  *  *  The  learned  author  then  quotes 
from  Locke  on  Government  a  passage  relating  to  inter- 
ference by  the  Executive,  and  I  will  read  the  following 
passage,  which  appears  to  me  to  be  applicable  to  the 
present  case  (Locke,  of  Civil  Government,  §  222) : 
'Thus  to  regulate  candidates  and  electors,  and  new- 
model  the  ways  of  election,  what  is  it  but  to  cut  up 
the  government  by  the  roots,  and  poison  the  very 
fountain  of  public  security?  For  the  people,  having 
reserved  to  themselves  the  choice  of  their  representa- 
tives, as  the  fence  to  their  properties,  could  do  it  for 
no  other  end,  but  that  they  might  always  be  freely 
chosen,  and  so  chosen,  freely  act,  and  advise,  as  the 
necessity  of  the  common-wealth,  and  the  public  good 
should,  upon  examination,  and  mature  Idebate,  be 
judged  to  require.  This,  those  who  give  their  votes 
before  they  hear  the  debate,  and  have  weighed  the 


reason  on  all  sides,  are  not  capable  of  doing.  To 
prepare  such  an  assembly  as  this,  and  endeavour  to  set 
up  the  declared  abettors  of  his  own  mil,  for  the  true 
representatives  of  the  people,  and  the  law-makers 
of  the  society,  is  certainly  as  great  a  breach  of  trust, 
and  as  perfect  a  declaration  of  a  design  to  subvert  the 
government,  as  is  possible  to  be  met  with.'  Freedom 
of  choice  is  the  very  corner  stone  of  representative 
government,  the  withdrawal  of  which  would  destroy 
the  whole  fabric.  It  is  the  justification  by  whidi 
legislative  interference  with  the  individual  freedom  of 
free  men  in  a  free  country  is  reconciled  with  such  free- 
dom, namely,  that  the  interference  is  their  own  act, 
because  the  Act  is  passed  by  the  representatives  of 
the  whole  body  of  free  and  independent  electors  freely 
chosen.  Any  compulsion,  whether  physical,  spiritual, 
or  temporal,  which  makes  a  man  subscribe  to  and 
support  a  representative  against  his  will  and  judg- 
ment is  as  inconsistent  with  those  principles  as  is 
similar  compulsion  to  vote^  and,  indeed,  may  in  these 
days,  when  voters  are  so  numerous,  be  of  even  more 
pernicious  effect  because  more  far-reaching.  It  is 
not  enough  to  say  that  a  man's  vote  has  not  been 
influenced.  It  is  also  necessary  for  his  freedom  that 
he  shall  not  have  been  coerced  into  supporting  by 
money  or  otherwise  the  candidate  whom  he  wishes 
to  oppose.  It  is  really  ludicrous  to  suggest  that  this 
choice  is  confined  to  voting  on  the  day  of  the  poll.  A 
man  who  throughout  desires  the  return  of  A,  and  yet 
wittingly  and  willingly  assists  to  return  B,  by  sub- 
scription or  otherwise,  stultifies  himself  and  ranks  in 
point  of  intelligence  with  the  man  who  votes  at  the 
poll  for  both  of  the  opposing  candidates.  To  con- 
strain a  man  to  such  imbecility  is  both  to  injure  and 
to  insult  him,  and  is,  besides,  an  injury  to  the  com- 
munity in  preventing  freedom  of  election  Unless 
freedom  of  choice  is  to  be  reduced  to  an  absurdity  it 
must  extend  to  the  whole  conduct  of  the  elector 
towards  the  candidate  from  beginning  to  end.  It  was 
suggested  that  the  present  case  is  similar  to  a  political 
club  like  the  Reform  or  the  Carlton,  but  there  is  no 
real  analogy.  Those  clubs  do  not  claim  the  status  or 
privileges  of  trade  unions.  There  is  nothing  to  pre- 
vent all  the  Radicals  in  the  defendant  union  from 
forming  themselves  into  one  political  club,  all  the 
Conservatives  into  another,  all  tiie  Labour  men  into  a 
third,  and  all  the  Socialists  into  a  fourth;  but  such 
clubs  will  not  be  trade  unions,  nor  could  any  one 
of  them  which  happened  to  have  a  majority  over  the 
others  in  the  union  use  its  powers  as  such  majority 
to  coerce  the  others  into  subscribing  or  allowing  union 
funds  to  be  applied  to  the  party  organization  of  the 
majority.    A  political  club  may,  of  course,  by  its  rules 
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make  its  membership  conditional  on  adherence  to  a 
particular  party,  but  it  is  otherwise  with  a  non-political 
club.  For  instance,  the  Conservative  or  Liberal 
majority  of  the  Athenaeum  could  not  compel  such  of 
its  members  as  belong  also  to  the  Reform  or  the 
Carlton,  as  the  case  may  be,  to  subscribe  to  the  Con* 
servative  or  Liberal  Party  funds  on  pain  of  expulsion 
from  the  Athenaeum. 

"But  there  is  a  further  objection  to  the  proposed 
application  of  the  defendants'  funds.  Their  members 
are  very  numerous,  scattered  over  many  constituencies 
and  comprising  electors  and  non-electors.  The  defend- 
ants' scheme  is  in  effect  to  subsidize  candidates  and 
maintain  them  if  returned  to  Parliament  for  the  pur- 
pose of  representing  exclusively  the  interests  of  rail- 
way workmen.  In  other  words,  certain  constituencies 
are  to  be  disfranchised  by  substituting  for  a  member 
representing  them  a  paid  delegate  bound  to  put  the 
interests  of  those  who  pay  him  before  all  other  con- 
siderations. But  this  is  so  utterly  unconstitutional 
that  no  Court  of  law  can  possibly  regard  money  sub- 
scribed for  such  a  purpose  as  money  subscribed  for  a 
lawful  purpose.  To  return  to  Blackstone,  at  p.  159 
there  is  this  passage :  "Every  member,  though  chosen 
by  one  particular  district,  when  elected  and  returned, 
serves  for  the  whole  realm.  For  the  end  of  his  coin- 
ing thither  is  not  particular,  but  general;  not  barely- 
to  advantage  his  constituents,  but  the  common  wealth. 
*  *  *  And  therefore  he  is  not  bound,  like  a  deputy 
in  the  united  provinces,  to  consult  with,  or  take  the 
advice  of,  his  constituents  upon  any  particular  point, 
unless  he  himself  thinks  it  proper  or  prudent  so  to 
do."  The  same  principle  is  enforced  by  Burke  in 
one  of  his  Bristol  speeches,  in  Vol.  Ill  (ed.  of  1815) 
of  his  collected  works  at  p.  19 :  "To  deliver  an  opinion 
is  the  right  of  all  men,  that  of  constituents  is  a 
weighty  and  respectable  opinion,  which  a  representa- 
tive ought  always  to  rejoice  to  hear,  and  which  he 
ought  always  most  seriously  to  consider.  But  authcMri- 
tative  instructions,  mandates  issued,  which  the  mem- 
ber is  bound  blindly  and  implicitly  to  obey,  to  vote, 


and  to  argue  for,  though  contrary  to  the  clearest  con- 
viction of  his  judgment  and  conscience;  these  are 
things  utterly  unknown  to  the  laws  of  this  land,  and 
which  arise  from  a  fundamental  mistake  of  the  whole 
order  and  tenour  of  our  constitution.  Parliament  is 
not  a  congress  of  ambassadors  from  different  and  hos- 
tile interests;  which  interests  each  must  maintain,  as 
as  agent  and  advocate,  against  other  agents  and  advo- 
cates ;  but  parliament  is  a  deliberative  assembly  of  one 
nation,  with  one  interest,  that  of  the  whole;  where, 
not  local  purposes,  not  local  prejudices  ought  to  guide, 
but  the  general  good,  resulting  from  the  general  rea- 
son of  the  whole.  You  chuse  a  member  indeed;  but 
when  you  have  chosen  him,  he  is  not  member  of 
Bristol,  but  he  is  a  member  of  parliament  If  the 
local  constituent  should  have  an  interest,  or  should 
form  a  hasty  opinion,  evidently  opposite  to  the  real 
good  of  the  rest  of  the  community,  the  member  for  that 
place  ought  to  be  as  far,  as  any  other,  from  any 
endeavour  to  give  it  effect"  I  do  not,  of  course,  sug- 
gest that  a  member  may  not  bind  himself  by  promises 
to  his  constituents  to  support  a  particular  party  or 
particular  measures,  but  his  primary  duty  is  to  his 
country,  and  he  connot  bind  himself  at  law  by  any 
promise  to  abnegation  of  such  duty.  If  a  man  has  been 
elected  on  promises  given  without  due  consideration, 
it  IS  a  matter  for  his  own  honour  to  determine  whether 
he  should  resign  or  what  course  he  should  adopt,  but 
no  promise  made  by  him  to  vote  in  any  given  way  has 
any  legal  validity.  The  promise  would  be  nudum 
pactum  because  given  without  consideration,  or  bad 
because  given  for  an  illegal  consideration.  The  pass- 
age already  read  from  Locke  applies  with  great  force 
to  this.  No  one  could  attempt  to  defend  an  individual 
millionaire  who  subsidized  members  on  the  terms  that 
they  voted  for  a  particular  measure,  or  generally 
according  to  his  directions,  and  the  case  is  certainly 
not  improved  by  multiplying  the  subsidizers  by  seven 
or  by  thousands,  or  by  registering  them  as  a  trade 
union." 


The  ^^Open  C!ompetition  Plan"  of  the  American  Hardwood  Manufacturers' 

Association  Enjoined 


United  States  v.  American  Colunm  &  Lumber  Com- 
pany, et  aL  (In  the  District  Court  of  The  Western 
District  of  Tennessee). 
Thi;  is  an  action  by  the  United  States  to  enjoin  the 
Open  Competition  Plan  of  some  333  persons,  firms  and 
corporations  engaged  in  the  production  and  manufac- 
ture of  hardwood,  on  the  ground  that  this  plan  serves 


as  a  means  for  fixing  and  maintaining  prices  for  hard- 
wood throughout  the  United  States,  in  violation  of  the 
terms  of  the  Sherman  Anti-Trust  Law.  It  is  admitted 
that  these  firms  employed  a  ''Manager  of  Statistics,'' 
at  their  office  in  Memphis,  Tenn.,  who  receives  from 
each  of  the  members  the  following  information : 
(a)  Monthly  "Stock  Reports''  shomng  the  normal 
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Stock,  the  entire  actual  stock  and  the  unsold  actual 
stock,  which  he  tabulates  and  distributes  to  all  of  the 
members  of  the  Plan.  * 

(b)  Monthly  Reports  showing  the  normal  monthly 
production,  the  actual  monthly  production  and  the 
estimated  production  for  the  next  sixty  days,  which 
he  tabulates  and  distributes. 

(c)  Weekly  "Sales  Reports"  showing  separately 
each  actual  sale  made  by  each  company,  with  the 
kind  and  amount  of  lumber  sold,  the  destination  and 
the  selling  price,  which  he  tabulates  and  circulates. 

The  members  are  also  divided  into  four  groups 
according  to  their  geographical  distribution,  and  the 
members  within  each  of  these  groups  meet  once  a 
month  to  discuss  matters  of  mutual  interest  in  the 
hardwood  trade.  It  is  not  the  custom  of  the  mem- 
bers at  these  meetings  to  agree  upon  anything,  but 
the  meetings  are  merely  intended  as  a  means  of  keep- 
ing each  other  advised.  However,  the  "Manager  of 
Statistics"  in  distributing  the  tabulated  statistics  on 
sales,  production  and  stock  had  fallen  into  the  habit 
of  distributing  therewith  short  treatises  on  the  condi- 
tion of  the  market,  and  in  all  of  these  treatises  cover- 
ing the  year  1919,  it  appeared  that  the  supply  was 
short  and  the  demand  was  great  and  prices  were  con- 
stantly rising  and  would  continue  to  rise  and  that 


money  did  not  seem  to  be  so  much  an  object  with  the 
buyers  as  with  the  sellers. 

Upon  the  argument  for  an  injunction  to  restrain  the 
activities  of  the  "Manager  of  Statistics",  and  the  other 
phases  of  the  "Open  Competition  Plan",  the  defend* 
ants  laid  much  stress  upon  their  right  to  keep  them- 
selves informed  as  to  the  conditions  of  their  own 
trade,  and  to  market  their  product  with  the  advantage 
which  knowledge  of  the  actual  conditions  would  give 
them  over  a  state  of  ignorance  as  to  those  conditions. 
The  opinion  of  the  court  was  largely  devoted  to  a 
description  of  the  plan,  excerpts  from  the  treatises 
by  the  "Manager  of  Statistics"  and  statements  of 
members  of  the  Plan  as  to  the  wonderful  way  in  which 
they  had  been  able  to  increase  their  prices  since  the 
plan  had  gone  into  effect.  It  may  be  reasonably  con- 
jectured that  if  the  "Manager  of  Statistics"  had  con* 
fined  himself  to  statistics,  and  information  as  to  past 
transactions,  the  Government  would  have  had  no  case,, 
but  his  activities  amounted  to  the  employment  by 
members  of  the  Plan  of  a  special  agent  to  advise  and 
counsel  them  as  to  the  highest  prices  which  they 
could  obtain,  and,  by  his  counsel  and  the  information 
at  his  disposal  to  keep  them  jacked  up  to  those  prices. 
The  Open  Competition  Plan  per  se  when  ^conducted 
with  circumspection  is  not  condemned  by  this  opinion 
and  sound  principles  seem  to  support  its  legality. 


The  Kansas  Court  of  Industrial  Relations  Renders  Its  First  Decision 


The  State  of  Kansas  oa  the  Relation  of  Hopkins  v. 
The  Topeka  Edison  Company  (Court  of  Indus- 
trial Relations). 
The  Court  of  Industrial  Relations  for  the  State  of 
Kansas  created  by  law  on  the  26th  of  January,  1920, 
rendered  its  first  decision  on  the  29th  of  March,  1920. 
The  case  arose  upon  the  application  of  linemen 
employed  by  the  Topeka  Edison  Company  on  the  erec- 
tion and  repair  of  outside  wires  and  cables,  all  mem- 
bers of  Local  Union  No.  841  of  the  International 
Brotherhood  of  Electrical  Workers,  to  the  Attorney 
General  for  aid  in  presenting  to  the  court  their  griev- 
ance as  to  hours  and  wages.  The  employing  corpora- 
tion answered  admitting  the  existence  of  the  con- 
troversy, stating  that  the  company  had  offered  an 
increase  of  lyii  an  hour,  which  had  been  refused,  and 
that  the  plaintiffs  insisted  upon  10^  an  hour  and  a 
basic  eight-hour  day,  and  ''respectfully  submits  and 
tenders  the  issue  here  presented,  and  welcomes  the 
good  offices  of  this  court  in  a  judicial  determination 
of  that  which  is  equitable  and  just  in  the  premises." 


It  appeared  upon  the  trial  that  the  grievance  as  ta 
time  was  principally  over  the  fact  that  time  did  not 
begin  to  run  until  men  were  at  the  job,  although  they 
had  to  report  to  the  storehouse  to  collect  materials 
and  tools,  and  then  proceed  to  the  job.  The  court  says» 
"during  the  progress  of  the  trial,  however,  the  workers 
agreed  to  share  equally  with  the  company  the  time 
spent  within,  or  in  going  to  and  from,  the  storehouse-^ 
the  men  to  have  credit  for  'two  ways'  and  the  com- 
pany to  have  credit  for  'two  ways.'  This  proposition, 
in  open  court,  was  accepted  by  the  respondent's  man- 
ager and  is  therefore  no  longer  a  matter  of  controversy. 
The  fairness  of  the  proposition  appeals  to  the  court.'' 

The  court  then  took  up  the  discussion  of  wages  and 
mentions  -specifically  some  of  the  evidence  as  to  the 
increased  cost  of  living.  After  putting  the  question 
as  to  what  a  fair  wage  is,  the  court  cited  the  seven 
considerations  enumerated  in  the  Railroad  Act  which 
the  Labor  Board  is  directed  to  consider  in  arriving  at 
its  conclusions  and  added  thereto  an  eighth,  namely, 
"the  skill,  industry  and  fidelity  of  tiie  individual 
emplo3ree."   After  considering  the  applications  of  these 
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principles  to  the  situation  of  these  workmen,  the  court 
granted  them  a  raise  of  Jyii  an  hour,  bringing  their 
wages  to  67%^  an  hour. 
The  court  then  issued  its  order,  directing  that  the 


new  scale  be  put  in  effect  on  the  1st  day  of  April, 
''and  continue  for  a  period  of  six  months  thereafter 
unless  changed  by  agreement  of  the  parties  with  the 
approval  of  the  court." 


A  Labor  Union  Secures  a  Restraining  Order 


Keiser    v.    Doyle    (N.    Y.    Supreme    Court,    Kings 
County). 

The  plaintiff  sues  on  behalf  of  Local  Union  No. 
25,  of  the  Brotherhood  of  Painters,  Decorators  and 
Paper  Hangers  of  America  against  the  officers  of  Dis- 
trict Council  No.  29,  of  the  same  Brotherhood.  The 
complaint  alleges  that  the  District  Council  ordered  a 
vote  among  the  unions  under  its  jurisdiction  on  the 
question  of  demanding  a  raise  in  wages  of  from  eight 
to  ten  dollars  per  day.  The  vote  showed  1,225  in  favor 
of  the  increase  and  1,032  opposed. 

Section  65  of  the  Constitution  of  the  Brotherhood 
provides  : 

''If  two-thirds  of  the  members  present  in  special 
called  meeting  decide  by  vote  that  the  members  having 
a  grievance  shall  be  sustained  or  that  strike  shall  be 
called  to  enforce  a  demand  for  better  conditions,  the 
recording  secretary  shall  at  once  transmit  a  detailed 
account  of  the  difficulty  and  a  report  of  the  vote  taken 
to  the  G.  S.  T.  who  shall  immediately  notify  G.  E.  B. 
No  strike  shall  be  considered  legal  unless  sanctioned 
by  the  G.  E.  B." 

The  officers  of  the  District  Council  prepared  a 
written  demand  to  be  addressed  to  the  employers  of 
painters  and  appointed  a  strike  committee  to  conduct 
a  strike  to  enforce  the  demands  pursuant  to  the 
majority  vote  in  favor  of  an  increase.  The  Officers  of 
Local  25  requested  an  interpretation  of  Section  65  of 
the  By-Laws  from  the  Grand  Secretary-Treasurer  of 
the  National  Body  and  received  from  him  the  follow- 
ing reply: 

"In  reply  to  your  request  for  an  interpretation  of 
the  provisions  of  Section  65,  page  20  of  the  Constitu- 
tion, the  General  Executive  Board  directs  me  to  advise 


you  that  under  the  section  in  question,  all  demands 
for  changes  in  the  wage  scales  or  working  conditions 
to  be  effective  must  receive  a  favorable  vote  of  two- 
thirds  of  the  membership  in  the  District  voting  upon 
the  proposition." 

This  reply  was  drawn  to  the  attention  of  the  Dis- 
trict Officers  in  open  meeting,  but  in  defiance  thereof 
they  insisted  upon  carrying  out  their  demands  for  an 
increase.  Thereupon  the  plaintiff  brought  this  action. 
In  his  affidavit  accompanying  the  complaint,  he  states, 
that  the  action  of  the  District  Council  will  cause  great 
and  irrepairable  damages  to  the  plaintiffs  and  other 
conservative  members  of  the  union  through  loss  of 
wages  and  hardships  incident  to  strikes  and  lockouts, 
and  "great  and  irrepairable  damage  will  be  also  done 
to  bosses,  employers  and  contractors,  many  of  whom 
now  have  contracts  based  upon  the  old  wage  scale  of 
Eight  Dollars  per  day  made  in  full  faith  and  credit  of 
contracts  made  with  them  and  the  union,  based  upon 
the  wage  scale  now  lawfully  and  legally  in  effect,  to 
wit; — Eight  Dollars  per  day.  Great  and  irrepairable 
damage  will  be  done  in  the  building  trades  by  the 
incident  increased  cost  which  will  have  to  be  added 
to  existing  contracts  or  said  contracts  broken  as  a 
result  of  the  illegal  increase  in  the  said  rate  of  wages 
and  in  the  face  of  threatened  strike." 

The  plaintiff,  through  his  counsel,  Louis  Halbert, 
obtained  an  injunction  with  an  order  to  show  cause 
why  the  injunction  should  not  be  continued  pending 
the  final  disposition  of  the  case.  The  National  Body 
immediately  took  action  upon  the  case  and  declared 
the  proposed  demands  and  strike  of  the  District  Coun- 
cil illegal.  The  District  Council  thereupon  discon- 
tinued its  preparations  for  a  demand  and  strike  and 
the  proceedings  were  discontinued. 


Measures  in  Congress 


In  tile  Senate 

On  April  15th,  Mr.  Kenyon  of  Iowa  reported  S.  40Q2, 
providing  for  the  creation  of  a  Woman's  Bureau  in 
the  Department  of  Labor.  This  measure  passed  the 
House  on  April  19th. 

On  March  29th,  Mr.  Keyes  of  New  Hampshire 
introduced  by  request  S.  4140,  referred  to  the  Com- 


mittee on  Education  and  Labor,  providing  for  a  com- 
mission of  five  persons  to  request  the  co-operation  of 
other  nations  in  extending  education  to  all  mankind 
with  a  view  to  "the  removal  of  illiteracy  from  all  man- 
kind, instruction  in  the  applications  of  science  and 
mechanics  to  the  work  of  the  world,  the  physical  wel- 
fare of  mankind  or  world  health,  and  international  or 
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world  ethics  promotive  of  just  and  humane  govern- 
ment the  world  over."  (This  suggestion  is  somewhat 
visionary,  but,  of  course,  all  governments  will  be  made 
more  secure  by  a  similar  understanding  among  all 
people  as  to  what  the  real  functions  of  government 
are,  and  to  that  end  a  uniform  system  of  education 
throughout  the  world  would  be  of  great  value.) 

On  April  12th,  Mr.  Poindexter  of  Washington  intro- 
duced S.  4204,  referred  to  the  Committee  on  Interstate 
Commerce,  which  we  quote  in  full  as  follows : 

''That  whoever  with  intent  to  obstruct,  delay* 
hinder,  or  prevent  the  movement  of  commodities  in 
commerce  with  foreign  nations  or  among  the  several 
States  shall  by  word  of  mouth  or  by  the  presentaticm, 
ezhibiticm,  or  circulation  of  written  or  printed  words, 
or  otherwise,  solicit,  advise,  induce,  or  persuade,  or 
attempt  to  induce  or  persuade  any  person  or  persons 
employed  in  any  capacity  in  the  production,  care, 
maintenance,  or  operation  of  any  means  or  agency  of 
such  commerce  to  quit  such  emplojrment  shall  be 
guilty  of  a  felony  and  punished  by  a  fine  not  exceed- 
ing $10,000,  or  by  impris(mment  not  exceeding  ten 
years,  or  by  both  such  fine  and  imprisonment. 

"Sec.  2.  That  whoever,  with  intent  to  obstruct, 
delay,  impede^  hinder,  or  prevent  the  movement  of 
commodities  in  commerce  with  foreign  nations  or 
among  the  several  States  shall  by  force  or  violence,  or 
by  threats  or  menace  of  any  kind  prevent  or  seek  to 
prevent  any  person  from  engaging  in  employment  or 
from  continuing  in  employment  in  any  capacity  in  the 
production,  care,  n:iaintenance,  or  operation  of  any 
means  or  agency  of  such  cc»nmerce  shall  be  deemed 
guilty  of  a  felony,  and  upoa  conviction  thereof  shall 
be  punished  by  a  fine  not  exceeding  $15,000,  or  by 
imprisonment  for  fifteen  years,  or  by  both  such  fine 
and  imprisonment. 

''Sec.  3.  That  whoever,  with  intent  to  obstruct, 
delay,  hinder,  impede,  or  prevent  the  movement  of 
commodities  in  commerce  with  foreign  nations  or 
among  the  several  States  shall  injure,  disable,  or 
destroy  any  car,  bridge^  track,  ship,  or  any  other 
means  or  agency  of  such  commerce  or  shall  with  like 
intent  solicit,  advise,  induce  or  persuade  others  to  do 
so,  shall  be  deemed  guilty  of  a  felony,  and  upon  con- 
viction thereof  shall  be  punisbed  by  a  fine  of  $10,000, 
or  by  imprisonment  for  ten  years,  or  by  both  such  fine 
and  imprisonment.'' 

On  April  13th,  Mr.  Frelinghuysen  of  New  Jersey 
introduced  S.  4215,  referred  to  the  Committee  on  Inter- 
state Commerce,  which  we  quote  in  full  as  follows : 

^^That  any  person  who  combines  or  conspires  with 
any  other  person  for  the  purpose  of  instigating,  main- 
taining, adjusting,  or  settling  any  dispute,  demand,  or 


controversy  respecting  the  compensation,  hours  of 
labor,  or  working  conditions  of  employees  of  carriers 
by  railroad  subject  to  the  Interstate  Commerce  Act, 
with  intent  substantially  to  hinder  or  restain  or  to 
prevent  the  operation  of  trains  or  other  facilities  of 
transportation  for  the  movement  of  persons  or  prop- 
erty in  interstate  commerce,  or  who  in  pursuance  of 
any  such  combination  or  conspiracy  and  with  like  pur- 
pose knowingly  perform,  or  cmiits  to  perform,  any  act, 
which  act  or  omission  substantially  hinders  or  restrains 
or  prevents  the  operation  of  trains  or  other  facilities 
of  transportation  for  the  movement  of  persons  or 
property  in  interstate  c<Mnmerce,  or  who  with  like 
purpose  and  intent  aids,  abets,  induces,  advises,  coun- 
sels, directs,  or  procures  any  such  combination  or  con- 
spiracy, or  any  such  act  or  omission,  shaU  be  guilty 
of  a  misdemeanor,  and  shall  on  conviction  be  pun- 
ished by  a  fine  of  not  more  than  $1,000,  or  by  imprison- 
ment for  not  more  than  two  years,  or  by  both.  Nothing 
contained  in  this  Act  shall  be  construed  to  deny  to  any 
person  the  right  to  quit  his  employment  singly  and  not 
in  pursuance  of  any  such  combinaticm  or  conspiracy  at 
any  time  for  any  reason.*' 

On  April  21st  Mr.  Spencer  of  Missouri  introduced  S. 
4267,  referred  to  the  Committee  on  Judiciary,  provid- 
ing for  the  creation  of  a  commission  on  the  Racial 
Question,  the  commission  to  be  composed  of  three 
white  men  from  the  South,  three  white  men  from  the 
North,  and  three  colored  men,  appointed  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate.  The 
commission  is  directed  to  report  to  Congress  at  the 
beginning  of  each  session  the  results  of  its  investiga- 
tions on  the  Racial  Question  during  the  year.  The 
commission  is  under  the  supervision  of  the  Secretary 
of  the  Interior. 

In  the  House 

On  April  20th,  Mr.  Volstead  of  Wisconsin  intro- 
duced H.  R,  13703,  referred  to  the  Committee  on  the 
Judiciary,  providing  that  "persons  engaged  in  the 
production  of  agricultural  products  as  farmers,  plant- 
ers, ranchmen,  dairymen  and  fruit  growers  may  act 
together  in  associations,  corporate  or  otherwise,  with 
or  without  capital  stock,  in  collectively  processing, 
preparing  for  market,  handling  and  marketing  in  inter- 
state and  foreign  commerce  ♦  ♦  ♦  any  law  to  the 
contrary  notwithstanding."  But  if  the  Secretary  of 
Agriculture  "shall  have  reason  to  believe"  that  any 
such  association,  because  of  its  size  or  form  of  organ- 
ization, or  method  of  doing  business  ^shall  monopo- 
lize or  restrain  trade,  or  lessen  competition  to  such  an 
extent  that  the  price  of  any  agricultural  product  is,  or 
is  about  to  become,  unduly  enhanced  by  reason 
thereof"  he  shall  summon  the  association  to  answer 
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upon  a  hearing  a  written  complaint.  The  Secretary 
may  then  issue  an  order  directing  the  association  to 
stop  the  acts  in  restraint  of  trade  and  may  require  it 
to  reorganize.  Upon  its  failure  to  do  so,  the  Secre- 
tary will  file  a  petition  in  the  District  Court  asking 
the  Court  to  enforce  the  order,  and  the  Court  may  set 
aside  or  modify  the  order. 


On  April  20th,  Mr.  Cooper  of  Ohio  introduced  H.  R. 
13725,  referred  to  the  Committee  on  Interstate  and 
Foreign  Commerce,  providing  for  the  appointment  of 
a  Federal  Coal  Commission.  This  measure  is  identical 
with  that  measure  introduced  by  Senator  Frelinghuy- 
sen,  S.  4089,  reported  in  the  April  issue  of  LAW  AND 
LABOR. 


In  the  State  Legislatures 


Maryland 

The  Legislature  adjourned  April  Sth.  The  Minimum 
Wage  Bill,  HJ.  254,  the  bill  providing  for  the  amend- 
ment to  the  penal  law  in  respect  to  the  use  of  vio- 
lence to  force  a  person  to  quit  his  job,  H.  786,  and  the 
bill  intended  to  bring  picketing  within  the  penal  stat- 
utes, H.  787,  reviewed  in  the  April  issue,  died  in  the 
House. 

Industrial  Commission.  H.  J.  R.  14,  proposing  an 
industrial  commission  of  five  persons  "to  investigate, 
revise  and  repair  the  industrial  welfare  laws  of  the 
state  and  to  recommend  such  other  legislation  essen- 
tial to  bring  about  a  more  harmonious  condition  be- 
tween employer  and  employe"  passed  the  Legislature. 

Massachusetts 
Minimum  Wage  Decrees.  The  minimum  wage  law 
was  amended  by  a  bill  introduced  on  April  1st,  which 
received  the  Governor's  signature  April  30,  providing 
that  the  Minimum  Wage  Commission  may  reconvene 
a  wage  board  or  establish  a  new  wage  board  to  revise 
the  wage  rate  if,  in  its  opinion,  such  action  is  necessary 
to  meet  changes  in  the  cost  of  living.    Chapter  587. 

Nd>ra8ka 

The  Third  Constitutional  Convention  of  Nebraska, 

which  convened  on  December  2,  1919,  has  adjourned 

after  drafting  forty-one  proposals  to  be  submitted  to 

the  people  at  a  special  election  on  September  21,  1920. 

Minimum  Wage.    Ballot  37  submit?  the  following: 
"Laws  may  be  enacted  regulating  the  hours  and  con- 
ditions of  employment  of  women  and  children,  and 
securing  to  such  employees  a  proper  minimum  wage." 

Industrial  Oxnmissicm.  Ballot  38  submits  the  fol- 
lowing: 

''Laws  may  be  enacted  providing  for  the  investiga- 
tion, submission  and  determination  of  controversies 
between  employers  and  employees  in  any  business  or 
vocation  affected  with  a  public  interest  and  for  the 
prevention  of  unfair  business  practices  and  uncon- 


scionable gains  in  any  business  or  vocation  affecting 
the  public  welfare.  An  Industrial  Commission  may  be 
created  for  the  purpose  of  administering  such  laws, 
and  appeals  shall  lie  to  the  Supreme  Court  from  the 
final  orders  and  judgments  of  such  commission." 

New  Jersey 
The  Legislature  of  New  Jersey  adjourned  April 
15th.  The  bill  for  the  Minimum  Wage  Commission, 
S.  14;  the  Eight-hour  Day  for  Women,  S.  16;  the 
Anti-Injunction  Law,  A.  60;  Jury  Trial  in  Contempt 
Cases,  A.  63;  and  the  bill  legalizing  Picketing,  A.  89, 
reviewed  in  the  March  issue  of  LAW  AND  LABOR, 
and  the  bill  for  the  Court  of  Industrial  Relations,  S. 
281,  reviewed  in  the  April  issue,  died  on  the  calendar. 

Employe  Directors.  The  bill  providing  that  corpora- 
tions may  at  their  discretion  arrange  for  the  sale  of 
stock  to  their  employes  and  the  election  to  the  Board 
of  Directors  of  one  or  more  directors  by  employes  was 
signed  by  the  Governor  on  April  15th  and  is  now  law 
under  Chapter  No.  175. 

Safety  Museum.  On  April  21st  the  Governor  signed 
a  bill  creating  a  State  Industrial  Safety  Museum  under 
the  Department  of  Labor.  The  law  will  be  found  in 
Chapter  No.  334.  The  purpose  of  this  measure  is  to 
further  the  standardization  of  safety  and  economic 
stability  in  manufacturies,  and  the  exhibits  in  the 
museum  are  to  cover  factory  construction  and  plant 
layout,  fire  prevention  and  protection,  elevator  instal- 
lation and  protection,  electrical  equipment,  elimination 
of  boiler  room  hazards,  natural  and  artificial  lighting 
methods,  machine  safeguarding  and  accident  reduc- 
tion, natural  and  mechanical  ventilation,  fan  removal 
of  dusts,  fumes  and  excessive  humidity,  shop  hygiene, 
library  and  lunch  room  facilities,  first  aid  and  hospital 
equipment,  industrial  training,  technical  and  shop 
library  service,  labor  turnover,  to  improve  transporta- 
tion and  housing  facilities.  $25,000  was  appropriated 
for  this  purpose. 
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Anti-Ssmdicalism  a  law,  Chapter  235,  was  signed  by 
the  Governor  on  April  20th  intended  ''to  punish  and 
prevent  Bolshevism,  Communism  and  all  radicalism 
hurtful  to  the  Government  of  the  United  States  and 
the  State  of  New  Jersey." 

New  York 

The  New  York  Legislature  adjourned  on  April  24th. 
The  Eight-Hour  Bill,  A.  31,  the  Minimum  Wage  Bill, 
A.  30,  and  the  bill  for  the  Protection  Against  Food 
Shortage,  A.  194,  reported  in  the  February  issue  of 
LAW  AND  LABOR;  the  bill  for  a  Minimum  Wage 
Commission,  S.  425,  the  Eight-Hour  Law  for  Minors 
and  Females,  S.  469,  and  the  bill  for  the  creation  of  an 
Industrial  Relations  Commission,  A.  632,  reported  in 
the  March  issue;  the  bill  for  a  Court  of  Industrial 
Relations,  S.  790  and  A.  926,  the  bill  for  Employe 
Directors,  S.  300  and  A.  439,  the  bill  for  compulsory 
announcement  of  strike  conditions  in  advertising  for 
labor  during  a  strike,  A.  696,  the  Alien  Anti-Picketing 
Bill,  A.  1172,  and  the  Public  Utilities  Employment 
Bill,  A.  1441,  reported  in  the  April  issue,  failed  to  pass. 

Industrial  Codes.  The  measure  providing  for  the 
creation  of  a  Bureau  of  Industrial  Codes  in  the  Depart- 
ment of  Labor,  which  passed  the  Legislature  in  March, 
was  signed  by  the  Governor  on  April  16th  and  has 
become  part  of  Chapter  242. 

.  Arbitratioa  Contracts.  A  law,  S.  350  and  A.  411, 
reviewed  in  the  April  issue,  affording  relief  for  parties 
having  contracts  providing  for  arbitration  when  any 
party  to  such  a  contract  refuses  to  arbitrate  or  refuses 
to  take  the  steps  necessary  to  make  the  arbitration 
possible,  by  application  to  the  court  to  compel  the 
party  to  submit  to  arbitration  and  for  the  appointment 
of  arbitrators  by  the  court,  was  signed  by  the  Gov- 
ernor April  20th  and  has  become  part  of  Chapter 
No.  275. 

Criminal  Anarchy.  A  measure,  based  upon  the  find- 
ings of  the  Lusk  Committee  to  investigate  Bolshevism 


and  Communism,  authorizing  the  Attorney-General 
to  conduct  prosecutions  for  criminal  anarchy,  and 
appropriating  $100,000  therefor,  passed  both  Houses 
and  is  now  awaiting  the  signature  of  the  Governor. 

Education.  Three  measures,  based  upon  the  find- 
ings of  the  Lusk  Committee,  one  to  provide  educa- 
tional facilities  for  foreign  bom  and  aged  adults 
and  minors  over  sixteen  and  relating  to  the  employ- 
ment of  teachers,  another  providing  for  the  licensing 
and  supervising  of  schools  and  school  courses  con- 
ducted by  persons,  firms,  corporations  and  societies, 
under  which  the  State  Government  would  have  power 
to  close  any  school  not  satisfactory  to  the  Commis- 
sioner of  Education,  and  a  third  authorizing  the  Com- 
missioner of  Education  to  establish  courses  of  study 
in  training  to  fit  teachers,  passed  the  Legislature  and 
now  await  the  signature  of  the  Governor. 

Political  Parties.  The  Legislature  passed  an  amend- 
ment to  the  election  law  excluding  from  the  definition 
of  a  party  any  political  organization  which  purports 
or  declares  principles  or  policies  determined  by  the 
Appellate  Division  of  the  Third  Department  of  the 
Supreme  Court  to  tend,  if  carried  into  eflFect,  to 
endanger  the  existing  Governments,  Federal  and  State, 
and  the  rights,  privileges  and  institutions  under  the 
Constitutions  thereof,  and  it  now  awaits  the  signature 
of  the  Governor.  By  another  measure,  also  awaiting 
the  signature  of  the  Governor,  any  person  who  pro- 
fesses the  principles  or  policies  of  such  a  party  is  made 
ineligible  for  office. 

Rhode  Island 

Deputy  Commissioner.  On  April  21st,  the  Gov- 
ernor signed  a  measure,  amending  the  Act  creating 
a  Commissioner  of  Labor,  to  provide  for  the  appoint- 
ment by  the  Governor,  with  the  consent  of  the  Senate, 
of  a  Deputy  Commissioner  of  Labor  who  shall  be  a 
representative  of  labor,  to  hold  office  for  three  years, 
at  an  annual  salary  of  $2,300. 

The  Rhode  Island  Legislature  adjourned  April  28th. 


Important  British  Labor  Legislation  in  1919 


Among  the  mass  of  labor  legislation  passed  by  the 
British  Parliament  in  1919,  three  acts  are  of  special 
interest. 

The  Police  Act,  passed  August  15th,  created  the 
Police  Federation  and  prohibits  members  of  the  police 
force  from  becoming  members  of  trade  unions.  By  a 
further  act,  which  received  the  Stoj/al  Assenrt  on 
November  20th,  the  same  provision  was  extended  to 
the  constabulary  and  police  of  Ireland. 


The  Restoration  of  Prewar  Practices  Act  of  Augnst 
15th,  redeemed  the  pledges  given  to  trade  unions  in 
return  for  their  withdrawal  of  restrictive  practices  dur- 
ing the  war.  The  restoration  of  these  practices  is  not 
only  imposed  upon  the  establishments  operating 
before  the  war,  but  is  imposed  upon  similar  establish- 
ments for  the  period  of  at  least  a  year,  which  sprang 
up  during  the  war.  However,  if  the  trade  unions  wish 
to  avail  themselves  of  the  practice^  they  must  so 
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notify  the  employer  within  three  months  after  the 
termination  of  the  war.  Machinery  is  provided  for 
settling  any  controversy  as  to  whether  or  not  a  prac- 
tice claimed  by  the  employees  did  exist  prior  to  the 
war.    Failure  to  comply  is  a  punishable  offense. 

The  Industrial  Courts  Act,  which  received  the  Royal 
Assent  on  November  20th,  has,  according  to  the  Brit- 
ish Labour  Gazette  of  December,  the  following  three 
main  provisions: 

"(a)  It  sets  up  in  place  of  the  Interim  Court  of 
Arbitration  a  permanent  Court  of  Arbitration  (termed 
the  Industrial  Court)  to  which  recourse  can  be  had 
by  parties  to  industrial  disputes  if  both  parties  to  the 
dispute  consent.  In  this  connection  certain  alternative 
methods  of  settling  disputes  are  provided. 

"(b)  It  empowers  the  Minister  of  Labour  in  cases 
of  disputes,  whether  apprehended  or  existing,  to 
appoint  a  Court  of  Inquiry,  one  of  the  objects  of  which 
is  to  put  before  the  public  an  impartial  account  of  the 
merits  of  the  dispute. 

"(c)  It   continues   till    September   30th,    1920,   the 


principle  of  the  Wages  (Temporary  Regulation)  Acts, 
1918  and  1919,  that,  broadly  speaking,  the  wages  rul- 
ing at  the  time  of  the  Armistice  should  remain  in 
force." 

The  Court  will  not  take  jurisdiction  until  it  is  satis- 
fied that  the  parties  to  the  dispute  have  made  a  bona 
fide  attempt  to  reach  an  understanding  and  are  unable 
to  do  so.    The  Labour  Gazette  says : 

"By  the  provisions  of  the  Industrial  Courts  Act  the 
power  to  create  new  'substituted'  rates  having  statu- 
tory effect  ceases,  and  no  claim  can  in  future,  there- 
fore, be  forced  to  arbitration  by  or  on  behalf  of 
employers  or  employees  for  a  new  substituted  rate. 
With  the  consent  of  both  parties  to  a  dispute  the 
Industrial  Court  may  give  an  award  laying  down  a 
new  rate,  but  that  award,  though  it  will  have  the  sanc- 
tion of  moral  obligation,  will  not  have  any  statutory 
force." 

In  principle,  the  operation  of  this  Court  is  similar 
to  the  operation  of  the  Conference  Boards  recom- 
mended by  the  President's  Industrial  Conference  in 
its  report  of  March  21st. 


The  New  Franco-Italian  Labor  Treaty 


The  text  of  this  treaty,  signed  on  September  30, 
1919,  is  translated  in  full,  with  the  exception  of  its 
preamble,  in  the  February  issue  of  the  Monthly  Labor 
Review.    A  summary  thereof  is  as  follows: 

Art.  1.  The  parties  agree  to  facilitate  the  emigra- 
tion and  immigration  of  their  citizens. 

Art.  2.  The  wages  of  immigrant  workers  are  not  to 
be  less  than  those  of  native  workers  for  the  same  work. 

Art.  3.  Immigrant  workers  shall  enjoy  the  same 
protection  in  law  and  usage  as  native  workers,  in 
respect  to  working  and  living  conditions.  A  technical 
specialist  may  be  attached  to  the  embassies  of  the 
respective  countries  charged  with  the  care  of  all  labor 
matters. 

Art.  4,  5  &  6.  The  parties  agree  to  work  in  con- 
cert in  order  to  stabilize  the  labor  markets  in  both 
countries  and  for  that  purpose  to  establish  a  commis- 
sion to  meet  semi-annually  at  Paris. 

Art.  7.  Insurance  benefits  of  all  kinds  due  to  immi- 
grant workers  are  to  be  borne  by  the  states  jointly,  in 
proportion  as  the  time  contributory  to  the  right  of  pen- 
sion has  been  spent  in  one  country  or  the  other. 

Art.  8.  The  present  understanding  of  the  countries 
as  to  reciprocity  in  matters  of  workmen's  compensa- 
tion is  confirmed  and  made  applicable  to  respective 
legislation  by  the  respective  parties. 


Art.  9.  Immigrant  workers  shall  enjoy  the  same 
rights  to  hold  interest  in  land  as  nationals  do,  except, 
however,  for  privileges  granted  for  war  service  and 
provisions  made  for  specified  zones  or  localities  made 
in  the  interest  of  national  security. 

Art.  10.  Italians  may  enjoy  full  rights  in  a  French 
mutual  aid  society,  holding  positions  on  the  adminis- 
trative board  thereof,  except  that  the  number  of  alien 
members  shall  not  exceed  one-half  less  one  of  the  total 
membership  of  the  board.  A  similar  provision  is  made 
for  French  citizens  in  Italy. 

Art.  11.  Immigrant  workers  are  to  enjoy  the  ad- 
vantages of  unemployment  funds. 

Art.  12.  Immigrants  shall  enjoy  the  same  rights  to 
medical  aid  and  sick  relief  granted  to  nationals. 

Art.  13.  Except  in  cases  of  "acute  diseases,"  the 
expense  of  aid  rendered  after  the  first  forty-five  days 
shall  be  a  valid  claim  against  the  political  division  of 
the  country  of  which  the  immigrant  is  a  citizen. 

Art.  14.  The  state  of  residence  shall  bear  the  bur- 
den of  relief  in  case  of  maintenance  in  homes  or  hos- 
pitals for  the  aged,  infirm  and  incurable  persons  who 
have  resided  continuously  for  fifteen  years  last  past 
in  the  country  where  they  are  being  cared  for ;  or  for 
ten  years  last  past  in  case  of  invalidity  caused  by  cer- 
tain enumerated  industrial  diseases;  and  all  sick  and 
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insane,  and  all  other  persons  aided,  who  have  resided 
for  the  five  years  last  past  in  a  country  where  the  aid 
is  being  given.  Residence  during  five  consecutive 
months  of  each  year  shall  be  considered  as  continuous 
residence. 

Art.  15.  Persons  needing  relief  for  more  than  forty- 
five  days,  who  have  not  the  residence's  requirements 
of  Article  14,  shall  be  repatriated  if  possible,  other- 
wise their  care  becomes  a  charge  upon  their  native 
state  as  provided  in  Article  13. 

Art.  16.  Details  and  exceptions  as  to  the  provisions 
for  pay  for  sick  and  disabled  workers  and  their 
families. 

Art.  17.  Mutual  recognition  extended  to  the 
benevolent  relief  and  aid  societies  of  the  citizens  of 
both  countries. 

Art  18.  The  parties  agree  to  recognize  the  right 
of  immigrant  workers  to  be  represented  in  labor  dis- 
putes by  persons  of  their  own  nationality  and  to 
accord  such  representatives  the  same  facilities  that 
would  be  extended  to  native  representatives  of  natives. 
The  laws  relating  to  working  conditions,  hygiene  and 
safety  shall  afford  equal  protection  to  the  citizens  of 
both  countries. 

Art.  20.  Commissions  composed  of  citizens  of  both 
countries  shall  be  established  wherever  a  large  number 
of  citizens  of  either  country  is  employed  in  the  other 
to  consider  the  proper  steps  to  be  taken  for  the  pro- 
tection of  children  and  adult  workers. 

Art.  21.  No  special  taxes  on  immigrant  workers 
shall  be  levied,  but  the  general  taxes  imposed  on  aliens 
shall  not  be  interfered  with. 

Art.  22.  The  principle  of  equality  of  treatment  of 
citizens  of  both  countries  with  respect  to  admission  to 
the  public  primary  schools  is  afiirmed  and  the  parties 
reserve  to  themselves  the  negotiation  of  a  general  con- 
vention  relating  to  education  and  to  measures   for 


elementary  and   vocational   education   of   immigrant 
workers. 

Art  23.  Provisions  shall  hereafter  be  made  for  the 
protection  of  seamen,  fishermen  and  the  wage-working 
personnel  of  the  fishing  industry  and  the  merchant 
marine. 

Art.  24.  The  administrative  authorities  of  the  par- 
ties shall  determine  the  details  for  the  administration 
of  the  treaty. 

Art  25.  The  parties  pledge  themselves  to  further 
negotiations  with  a  view  to  the  application  of  the 
principles  in  this  treaty  to  their  respective  colonies, 
possessions  and  protectorates. 

Art.  26.  The  treaty  shall  be  in  force  for  a  year  and 
thereafter  from  year  to  year  until  abrogated  by  one  of 
the  parties.  Disputes  under  the  treaty  shall  be  settled 
by  arbitration. 

Whatever  impression  the  debates  of  statesmen  may 
give,  the  fact  is  that  the  labor  situation,  probably  more 
than  any  other  thing,  is  destroying  America's  "splen- 
did isolation."  The  time,  therefore,  to  consider  the 
purpose  and  scope  of  labor  treaties  is  now  at  hand. 
America  fought  a  war  with  Great  Britain  to  establish 
the  principle,  theretofore  unknown  in  international 
law,  that  an  individual  has  the  right  to  expatriate  him- 
self and  to  nationalize.  Upon  this  great  doctrine  rests 
the  theory  of  the  melting  pot.  But  here  is  a  labor 
treaty  which  does  everything  in  its  power  to  invite 
the  laborer  to  immigrate  when  he  shall  be  advantaged 
thereby,  but  at  the  same  time  encouraging  him  to 
keep  his  citizenship  in  his  native  land.  It  is  in  direct 
opposition  to  the  American  doctrine  that  a  man  owes 
allegiance  to  the  country  which  protects  him  and 
which  furnishes  him  a  living.  In  the  near  future,  the 
United  States  will  be  asked  by  someone  to  make  a 
similar  treaty.  We  trust  that  it  will  not  require  a  six 
months'  debate  in  the  Senate  to  arrive  at  the  point  of 
rejecting  it 


Our  Capitalist's  Press 


The  following  letter  was  published  by  the  New 
York  Sun,  on  October  12,  1919,  in  an  editorial  com- 
menting thereon : 

Gentlemen:  "A  menace  to  the  photo-eng^raving 
industry  exists  in  the  granting  of  extended  credits  by 
certain  employers  to  publishers,  advertising  agencies 
and  other  users  of  photo-engravings. 

"Work  such  as  our  members  produce  which  is 
mostly  personal  service  and  labor  should  be  paid 
within  a  reasonable  period,  and  this  organization 
recently  found  it  necessary  for  the  protection  of  its 
members  to  set  a  definite  time  limit  of  ninety  days 


from  time  of  rendering  service,  in  which  engravings 
produced  by  them  shall  be  paid  for. 

"On  and  after  October  15th,  of  the  present  month, 
this  ruling  will  be  in  force.  After  this  date  our  mem- 
bers, no  matter  where  or  by  whom  employed,  wU 
refuse  to  grant  further  service  to  any  publisher,  adver- 
tising agency  or  other  users  of  photo-engravings  who 
have  not  paid  for  such  former  service  within  the  time 
limit  above  stated. 

"Be  assured  that  this  further  action  in  canying  out 
and  enforcing  the  terms  of  our  'minimum  selling  basis 
for  photo-engravings'  is  for  the  future  protection  of 
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our  members  and  the  general  betterment  of  the  photo- 
engraving industry.  Very  truly  yours,  E.  J.  VOLZ, 
President,  New  York  Photo-Engravers  Union  No.  1." 
The  Sun  and  The  New  York  Herald  published  in  an 
oditorial  on  March  22d,  the  following  letters  received 
from  the  same  union,  in  March : 

"Gentlemen:  Our  committee  on  conditions  and 
trade  abuses,  after  holding  a  number  of  meetings  to 
consider  the  necessity  and  advisability  of  revising  the 
'minimum  selling  base  for  photo  engravings'  have 
reached  the  unanimous  conclusion  that  a  revision  is 
not  only  desirable  but  urgent  and  necessary,  and  have 
adopted  conclusions  accordingly. 

"The  revised  base  is  partly  in  the  hands  of  the 
printer  and  partly  under  consideration  but  tentatively 
changed,  and  we  would  suggest  that  you  notify  your 
customers  that  there  will  be  an  increased  price  for 
photo  engravings  and  service  to  take  effect  on  or 
about  April  1  for  black  and  white  work  and  shortly 
thereafter  for  color  process  engravings. 

"We  are  again  acting  in  this  matter  for  the  protec- 
tion of  our  members  and  the  benefit  of  the  photo- 
engraving craft.  Very  truly  yours,  E.  J.  VOLZ,  Presi- 
dent New  York  Photo-Engravers  Union  No.  1." 

"Gentlemen:  A  revised  'minimum  selling  base  for 
photo  engravings'  will  be  issued  to  take  effect  on  April 
1,  1920,  for  black  and  white  work.  This  new  scale 
calling  for  an  increased  price  will  be  issued  within 
a  few  days,  and  we  would  advise  that  you  notify  your 
customers  at  once. 

"The  revised  'minimum  selling  base  for  color 
process  work'  will  be  issued  shortly  after  the  first  of 
the  month,  when  a  definite  date  will  be  announced 
for  its  observance. 

"We  herewith  notify  you  that  these  new  prices  will 
apply  to  all  work  done  by  our  members,  who  will  not 
be  bound  by  any  contract  to  which  they  are  not  a 
party. 

"Action  in  this  matter  is  taken  for  the  future  pro- 
tection of  our  members  and  the  best  interests  of  the 
photo  engraving  industry. 

"Very  truly  yours,  E.  J.  VOLZ, 
"President  New  York  Photo  Engravers  Union  No.  L" 
Following  the  inability  of  the  Photo-Engravers' 
Union  to  prevent  the  Supreme  Court  of  Massachusetts 
from  giving  protection  to  employing  photo-engravers 
against  the  efforts  of  the  union  to  compel  them  to 
submit  the  control  of  their  business  to  the  union  by 
agreeing  to  employ  only  such  men  as  the  union  sees 
fit  to  allow  to  practice  the  trade  and  under  the  condi- 
tions agreeable  to  the  union  (see  Folsom  v.  McNeil, 
LAW  AND  LABOR,  April,  p.  95),  the  April  issue  of 
the  American  Photo-Engraver  devotes  a  page  to  com- 
ment upon  the  case  in  the  following  fashion : 


BOSTON  INJUNCTIONS  MADE  PERMANENT 

"What  we  anticipated  has  come  to  pass.  The 
Supreme  Court  of  Massachusetts  has  made  permanent 
the  injunctions  two  of  our  Boston  employers  secured 
some  time  ago  in  a  lower  court. 

"While  these  firms  have  secured  their  injunctions — 
apparently  the  easiest  thing  to  be  had  today — they 
have  not  been  able  to  secure  competent  workmen  to 
operate  their  engraving  departments. 

"Injunctions  do  not  produce  eng^ravings  and  injunc- 
tions cannot  force  men  to  work  against  their  will. 

"It  is  strange  how  those  Boston  employers  continu- 
ally proclaim  their  great  victory  over  our  local  unions. 
Stranger  still  how  they  are  attempting  to  use  all  the 
powers  and  agencies  of  government  to  frighten,  intimi- 
date and  brow-beat  our  members  into  submission  and 
subjection. 

"The  next  issue  of  The  American  Photo-Engraver 
will  contain  a  full  analysis  and  discussion  of  the 
injunctions  issued.  It  will  also  reveal  the  true  char- 
acter of  the  men  who  are  driven  to  desperation  in  their 
unsuccessful  attempt  to  force  their  arrogant  will  upon 
our  Boston  membership. 

"After  all,  these  injunctions  may  enable  us  to  drive 
these  men  out  into  the  open  and  show  them  in  their 
true  colors.  Perhaps  these  injunctions  may  enable 
us  to  tear  away  the  sheep's  clothing  under  which  some 
of  them  have  been  masquerading. 

"In  the  meantime  members  should  not  only  con- 
tinue but  enlarge  their  contributions  to  our  Boston 
boys  and  until  these  employers  will  enter  into  an 
agreement  with  our  local  union  that  is  mutually 
acceptable  and  within  the  law — even  of  Massachu- 
setts.   MATTHEW  WOLL,  President,  I.  P.  E.  U." 

The  oath  which  is  required  of  members  of  the  Inter- 
national Typographical  Union  reads: 

"That  my  fidelity  to  the  union  and  my  duty  to  the 
members  thereof  shall  in  no  sense  be  interfered  with 
by  any  allegiance  that  I  may  now  or  hereafter  owe 
to  any  organization,  social,  political  or  religious,  secret 
or  otherwise." 

Through  the  columns  of  the  Buffalo  Commercial, 
which  is  said  to  be  the  only  newspaper  in  any  city  of 
the  United  States,  except  the  Los  Angeles  Times, 
which  is  not  unionized,  we  learn  that  in  a  circular 
letter  dated  April  5th  and  mailed  to  members  of  the 
International  Typographical  Union,  its  organizer  in 
New  York,  Mr.  J.  E.  McLoughlin,  is  attacked, 
because  in  spite  of  twenty  years'  effort,  the  printing 
establishments  in  Dansville,  East  Aurora,  Lacka- 
wanna, Canandaigua,  Homell,  Ogdensburg,  North 
Tonawanda,  Coming,  Cortland,  Hudson,  Flushing, 
Malone,  Herkimer,  Salamanca  remain  unorganized. 
The  biggest  of  these  towns  has  a  population  of  15,737. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 


Amid  thm  rapidly  $hifting  9eene9  of  indwutrial  and  •octal  life  ot  today,  uniformity  of  ideoM  i» 
neither  to  fre  deeired  nor  expected,  and  the  cauee  of  truth  wiU  he  best  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  association 
intends  to  publish  information  under  this  title,  without  advocacy  ot  the  ideas  therein  contained^ 


Statement  of  Principles  on  Industrial  Relations  Adopted  by  the  National 
Conference  of  State  Manufacturers'  Associations 

(Verbatim  Report) 


Those  basic  principles  of  the  relations  between 
employer  and  employee,  adopted  by  the  Committee 
on  Industrial  Relations  of  the  United  States  Chamber 
of  Commerce  and  the  Committee  on  Labor  Policies 
Program  of  the  National  Industrial  Conference  Board, 
were  also  accepted  as  those  of  the  National  Confer- 
ence of  State  Manufacturers'  Associations. 

The  principles  and  preamble  are  as  follows : 

Preamble— Employment  relations  in  American 
industry  should  accord  with  and  express  those  ideals 
of  justice,  equality  and  individual  liberty  which  con- 
stitute the  fundamentals  of  our  national  institutions. 
The  terms  of  employment  should  conform  to  the  essen- 
tial requirements  of  economic  law  and  sound  business 
practice.  They  should,  through  intelligent  co-opera- 
tion, based  on  a  recognition  of  mutuality  of  interest, 
conduce  to  high  productive  eflSciency.  They  should 
reflect  in  ever-increasing  degree  an  effort  to  realize 
broad  ideals  of  individual  and  social  betterment.  In 
government  and  public  service  employment  the  orderly 
administration  of  government  must  be  assured  and 
the  paramount  interest  of  the  public  protected. 

''With  these  essential  purposes  in  view  and  con- 
scious of  the  obligation  of  management  to  secure  their 
observance  and  practical  operation  in  industrial  affairs, 
the  National  Conference  of  States  Manufacturers' 
Associations;  it  states  its  belief  in  the  following 
principles : 

''EmpIo3rment  Relatioa — Every  person  possesses  the 
right  to  engage  in  any  lawful  business  or  occupation 
and  to  enter  individually  or  collectively  into  any  law- 
ful contract  of  employment  either  as  employer  or 
employee.  These  rights  are  subject  to  limitation  only 
through  a  valid  exercise  of  public  authority. 

"Open  Shop— The  right  of  open  shop  operation, 
that  is,  the  right  of  employer  and  employee  to  enter 
into  and  determine  the  conditions  of  employment 
relations  with  each  other,  without  reference  to  the 


affiliation  or  non-affiliation  or  either  with  any  organ- 
ization, is  an  essential  part  of  the  individual  right 
or  contract  possessed  by  each  of  the  parties. 

''Right  of  Aasociation — ^All  men  possess  the  equal 
right  to  associate  voluntarily  for  the  accomplishment 
of  lawful  purposes  by  lawful  means.  The  association 
of  men,  whether  of  employers,  employees  or  others, 
for  collective  action  or  dealing,  confers  no  authority 
over  and  must  not  deny  any  right  of  those  who  do 
not  desire  to  act  or  deal  with  tiiem.  The  arbitrary 
use  of  collective  power  to  govern  or  control  others 
without  their  consent  is  an  infringement  of  personal 
liberty  and  a  menace  to  the  institutions  of  a  free 
people. 

'^Combinationa — ^The  public  welfare,  the  protecticm 
of  the  individual  and  sound  emplo3rment  relations 
require  that  associations  or  combinations  of  employers 
or  employees  or  both  must  equally  be  subject  to  the 
authority  of  the  state  and  legally  responsible  to  others 
for  their  conduct  and  that  of  their  agents. 

"Production— To  develop,  with  due  regard  for  the 
health,  safety  and  well-being  of  the  individual,  the 
required  maximum  capacity  and  output  of  industry 
is  the  common  social  obligation  of  all  engaged  therein. 
The  restriction  of  productive  effort  or  of  output  by 
either  employer  or  employee  for  the  purpose  of  creat- 
ing an  artificial  scarcity  of  the  product  or  of  labor 
is  an  injury  to  society. 

"Wages  and  Management— The  wage  of  labor  must 
come  out  of  the  product  of  industry  and  must  be 
earned  and  measured  by  its  contribution  thereto.  In 
order  that  the  worker,  in  his  own  and  the  general 
interest,  may  develop  his  full  productive  capacity  and 
may  thereby  at  the  least  earn  a  wage  sufficient  to  sus- 
tain him  upon  a  proper  standard  of  living  and  to 
provide  against  his  social  dependence,  it  is  the  duty 
of  management  to  assist  him  to  secure  regular  employ- 
ment suited   to   his   abilities,   to   furnish   him    with 
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incentive  and  opportunity  for  improvement,  to  pro- 
vide proper  safeguards  for  his  health  and  safety,  and 
to  aid  him  in  all  practicable  and  reasonable  ways  to 
increase  the  value  of  his  productive  effort. 

•^Hours  of  Labor— The  number  of  hours  in  the  work 
day  or  week  in  which  required  maximum  output,  con- 
sistent with  the  health  of  the  workers,  can  be  main- 
tained in  a  given  industry,  should  be  ascertained  by 
careful  study  and  never  should  be  exceeded  except 
in  case  of  emergency,  and  one  day  of  rest  in  seven, 
or  its  equivalent,  should  be  provided.  The  reduction 
in  working  hours  below  such  economic  limit,  in  order 
to  secure  greater  leisure  for  the  individual,  should  be 
made  only  with  full  understanding  and  acceptance  of 
the  fact  that  it  involves  a  commensurate  loss  in  the 
earning  power  of  the  workers,  a  limitation  and  a  short- 
age of  the  output  of  the  industry,  and  an  increase  in 
the  cost  of  the  product,  with  all  the  necessary  effect 
of  these  things  upon  the  interests  of  the  community 
and  the  nation. 

"Private  Employment  Relations— Adequate  means, 
satisfactory  both  to  the  employer  and  his  employees 
and  voluntarily  agreed  to  by  them,  should  be  provided 
for  the  discussion  and  adjustment  of  employment  rela- 
tions and  the  just  and  prompt  settlement  of  all  dis- 
putes that  arise  in  the  course  of  industrial  operation. 

''Employee  Representation — ^When,  in  the  establish- 
ment of  employment  relations,  the  employer  and  his 
employees  do  not  deal  individually,  but  by  mutual 
consent,  such  dealing  is  conducted  by  either  party 


through  representatives,  it  is  proper  for  the  other 
party  to  ask  that  these  representatives  shall  not  be 
chosen  or  controlled  by,  or  in  any  degree  represent, 
any  outside  group  or  interest  in  the  questions  at  issue. 

''Community  of  Interest — ^The  greatest  measure  of 
reward  and  well-being  for  both  employer  and  employee 
and  the  full  social  value  of  their  service  must  be  sought 
in  the  successful  conduct  and  full  development  of  the 
particular  industrial  establishment  in  which  they  are 
associated.  Intelligent  and  practical  co-operation 
based  upon  a  mutual  recognition  of  this  community 
of  interest  constitutes  the  true  basis  of  sound  indus- 
trial relations. 

"Government  Emplo3rment — ^The  state  is  sovereign 
and  cannot  tolerate  a  divided  allegiance  on  the  part  of 
its  officers  and  servants.  While  the  right  of  govern- 
ment employees,  national,  state  or  municipal,  to  be 
heard  and  to  secure  consideration  and  just  treatment 
should  be  amply  safeguarded,  the  community  welfare 
demands  that  no  combination  to  prevent  or  impair 
the  operation  of  government  or  of  any  government 
function  shall  be  permitted. 

"Public  Service  Employment — In  public  service 
activities  the  public  interest  and  well-being  must  be 
the  paramount  and  controlling  consideration.  The 
power  of  regulation  and  protection  exercised  by  the 
state  over  the  corporation  should  properly  extend  to 
the  employees  insofar  as  may  be  necessary  to  assure 
the  adequate,  continuous  and  unimpaired  operation  of 
public  utility  service." 


Employee-Representation  Plan  of  the  General  Electric  Company's  Works, 

Lynn,  Massachusetts 


The  "Lynn  Plan,"  as  this  plan  is  known,  is  founded 
on  joint  shop-committee  principles.  It  was  inaugu- 
rated in  December,  1918,  by  the  National  War  Labor 
Board,  and  is  one  of  the  few  plans  established  by  that 
body  which  are  still  functioning.  The  plan  is  con- 
sidered to  be  a  very  good  specimen  of  those  plans 
whose  basic  idea  is  to  give  the  various  crafts,  semi- 
skilled, and  unskilled  labor  equable  representation.  To 
those  employers  who  are  interested  in  using  the  crafts 
as  a  basis  of  representation,  a  description  of  the  diffi- 
culties in  the  districting  of  this  plant  when  the  plan 
was  installed  will  be  helpful,  and  may  be  found  in 
William  Leavitt  Stoddard's  book  entitled,  "Shop 
Committees." 

The  Company  states  that  when  the  plan  was  first 
adopted  almost  all  of  the  cases  which  came  up  in  the 
shop  committees  were  in  the  nature  of  complaints  and 


grievances.  As  the  plan  continued  to  work,  however, 
such  matters  were  settled  amicably  without  appealing 
to  the  General  Adjustment  Committee,  and  they  have 
gradually  decreased  in  number  until  at  the  present 
time  the  number  of  complaints  and  g^evances  is  prac- 
tically negligible.  All  the  committees  are  now  devot- 
ing a  considerable  part  of  their  time  to  making  con- 
structive suggestions  relative  to  improving  the  meth- 
ods of  working  and  shop  conditions. 

It  is  worthy  of  note  that  there  is  a  provision  in  the 
plan  that  if  a  controversy  cannot  be  settled  by  means 
of  the  joint  committees,  it  may  be  referred  to  the 
Manager,  whose  decision  is  final  and  binding.  In  no 
case,  however,  has  it  been  necessary  to  resort  to  the 
final  appeal,  as  all  differences  have  been  adjusted 
satisfactorily  through  the  joint  and  other  committees. 
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An  outline  of  the  plan  follows: 

Representation 

The  workers  are  divided  into  Sections  of  approxi- 
mately two  hundred  employees,  and  each  Section  is 
entitled  to  two  Employee  Representatives.  The  Sec- 
tions are  grouped  into  "Shops,"  which  consist  of  from 
two  to  five  Sections.  The  Employee  Representatives 
from  each  Shop  elect  three  of  their  number  to  serve 
as  Representatives  on  the  Joint  Committee  for  that 
Shop.  Each  Shop  contains  a  group  of  Sections  in 
which,  as  far  as  possible,  similar  or  allied  manufac- 
ture is  carried  on. 

Not  less  than  30  days  before  each  general  election, 
the  Joint  Committee  on  Routine,  Procedure  and  Elec- 
tions, hereinafter  provided  for,  reviews  the  divisions 
of  the  works  into  sections  and  "shops"  and  makes  any 
changes  which  may  be  necessary  to  insure  fair  repre- 
sentation. 

Qualificaticms  of  Representatives,  Committeemen 
and  Voters 

To  be  eligible  for  the  office  of  Representative  or 
Committeeman,  the  employee  must  have  been  in  the 
Lynn  Works  for  one  year,  must  be  an  American  citi- 
zen, or  have  taken  out  his  first  papers,  and  must  be 
able  to  read  and  write  the  English  language. 

Employees  of  the  apprentice  departments  18  years 
of  age  who  fulfill  these  qualifications  are  eligible  for 
the  office  of  Representative. 

Employees  in  other  departments  must  be  21  years  of 
age  to  hold  the  office. 

Any  employee  who  has  been  in  the  service  of  the 
Company  for  the  three  months  next  preceding  the  elec- 
tion is  entitled  to  vote. 

Foremen,  Assistant  Foremen  and  leading  hands 
are  not  eligible  to  vote  nor  to  be  elected  as  Representa- 
tives. 

Any  representative  or  shop  committeeman  is  deemed 
to  have  vacated  his  office  when  he  has  been  trans- 
ferred to  a  department  outside  of  his  section  or  shop, 
or  promoted  to  the  position  of  Foreman,  Assistant 
Foreman,  or  Leading  Hand. 

Election  and  Recall  of  Representatives 
One-half  the  number  of  Representatives  are  elected 
every  six  months.    The  term  of  a  Representative  is 
one  year. 

If  any  Representative  is  incapacitated  a  substitute 
is  elected  upon  the  written  request  of  two-thirds  of  his 
constituents  to  temporarily  fill  the  office. 

Any  Represenative  may  be  recalled  upon  the  writ- 
ten request  of  two-thirds  of  the  voters  in  his  Section 


Vacancies  in  the  office  of  representative  are  filled 
by  special  election  conducted  forthwith  in  the  same 
way  general  elections  are  conducted. 

Committees  and  Committee  Meetings 

After  election  all  the  Employees'  Representatives 
meet  and  select  their  own  presiding  officers  and  a 
Secretary  and  four  employees  to  serve  on  the  General 
Joint  Committee  on  Adjustment,  but  no  elected 
Representative  is  permitted  to  serve  on  that  Com- 
mittee. 

Members  of  the  General  Committee  on  Adjustment 
may  be  selected  from  the  employees  at  large,  but  if 
an  elected  representative  be  chosen  to  serve  on  this 
General  Committee  on  Adjustment,  his  office  as  repre- 
sentative is  declared  vacant  and  a  new  election  is  held 
to  choose  his  successor. 

The  Committee  on  Fair  Dealing  for  each  Section  is 
composed  of  the  two  employee's  representatives  for 
that  Section.  It  is  not  a  joint  committee  in  the  sense 
that  it  is  made  up  of  an  equal  number  of  workers  and 
representatives  of  the  management.  Its  principle  duty 
is  to  confer  with  an  agg^rieved  employee  and  his  imme- 
diate foreman  and  attempt  to  settle  the  case  satis- 
factorily to  both  parties  before  the  matter  is  referred 
to  the  Joint  Shop  Committee. 

The  Representatives  for  the  various  sections  in  each 
"Shop"  then  meet  and  elect  three  members  from 
among  their  number  to  serve  on  the  Joint  Committee 
for  that  Shop. 

Representatives  may  serve  on  one  Joint  Committee 
only. 

Joint  Committees 

The  Management  appoints  to  each  Joint  Committee 
as  many  members  as  there  are  employees'  representa- 
tives, but  no  more. 

The  following  Joint  Committees  are  constituted 
under  this  plan: 

1.  General  Joint  Committee  on  Routine,  Procedure 

and  Elections. 

2.  General  Joint  Committee  on  Adjustment. 

3.  Joint  Shop  Committees. 

4.  General  Joint  Committee  on  Rehabilitation  of 

Disabled  Soldiers  and  Sailors. 

5.  General  Joint  Committee  on  Public  Meetings 

within  the  Plant. 

6.  General  Joint  Advisory  Committee  on  Works 

Paper. 

The  General  Joint  Committee  on  Routine,  Pro- 
cedure and  Elections  has  charge  of  all  matters  relat- 
ing to  dates  and  hours  of  meeting  of  all  Joint 
Committees;  the  regulation  of  their  methods  of  pro- 
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cedure  (but  not  of  the  action  taken  by  them) ;  of  the 
routine  of  procedure  in  matters  requiring  adjustment, 
and  of  all  matters  relating  to  elections,  including  all 
controversies  concerning  the  fairness  of  an  election. 

Manager's  Representative 

The  Manager  appoints  an  Industrial  Representative 
to  facilitate  close  relationship  between  the  Manage- 
ment and  the  Representatives,  and  at  any  state  of  the 
program  of  proceedings  he  may  be  called  in  to  exer- 
cise his  good  offices.  He  may  attend  any  meeting, 
but  has  no  vote. 

Procedure  for  Adjustments 
The  matter  requiring  adjustment  is  taken  up  by 
the  employee  either  personally  or  through  his  Section 
Committee  on  Fair  Dealing  with  his  immediate  fore- 
man. 

If  the  foreman  fails  to  adjust  satisfactorily  any  mat- 
ter referred  to  him,  it  is  reduced  to  writing  and  taken 
up  by  the  Joint  Shop  Committee.  In  order  to  dispose 
of  the  matter  this  committee  may  call  witnesses  and 
adopt  such  other  means  as  may  be  necessary  to  dis- 
pose of  the  matter.  If  the  committee  reach  a  majority 
decision  satisfactory  to  the  employee,  the  matter  is 
considered  closed;  or  if  it  should  reach  a  unanimous 
decision,  the  controversy  is  regarded  as  terminated. 

Should  the  Joint  Shop  Committee  fail  to  adjust  the 
matter,  at  the  written  request  of  the  employee,  filed 
with  the  Secretary  of  the  Committee  within  ten  days 
of  his  notification  of  such  failure,  the  matter  is  referred 
with  all  papers  and  recommendations  to  the  Manufac- 
turing Engineer,  or  Department  Head  for  his  action. 
The  findings  of  the  Manufacturing  Engineer  or 
Department  Head  and  all  papers  are  returned  to  the 
Shop  Committee  for  further  consideration.  Should 
the  Shop  Committee  then  reach  a  majority  decision 
satisfactory  to  the  employee  originating  the  matter, 
or  an  unanimous  decision,  the  matter  is  regarded  as 
terminated. 

After  consideration  of  the  findings  of  the  Manu- 
facturing Engineer,  or  Department  Head,  should  the 
Shop  Committee  fail  to  adjust  satisfactorily  any  mat- 
ter referred  back  to  it,  the  matter  is,  at  the  written 
request  of  the  employee  originating  it,  filed  with  the 
Secretary  within  ten  days  of  his  notification  of  such 
disagreement,  and  referred  with  all  papers  and  recom- 
mendations to  the  General  Joint  Committee  on  Adjust- 
ment for  its  action.  If  the  General  Joint  Committee 
on  Adjustment  reach  a  majority  decision  satisfactory 
to  the  employee,  or  a  unanimous  decision,  the  matter 
is  considered  as  terminated. 


Should  the  General  Joint  Committee  on  Adjustment 
fail  to  make  a  satisfactory  adjustment,  the  matter  is, 
at  the  written  request  of  the  employee  filed  with  the 
Secretary  within  ten  days  of  notification  of  such  dis- 
agreement, referred  with  all  papers  and  recommenda- 
tions to  the  Manager,  whose  decision  is  final. 

Majority  Decision:  A  majority  decision  is  the 
decision  of  the  majority  of  the  Committee  members 
present  and  entitled  to  vote. 

Unanimous  Decision:  A  unanimous  decision  is  the 
decision  of  all  Committee  members  present  and 
entitled  to  vote. 

General 

Every  joint  committee  keeps  accurate  records  of 
its  proceedings. 

There  is  no  discrimination  practiced  either  by  the 
employees  or  by  the  Management  in  respect  to  race, 
creed,  society,  fraternity  or  union. 

The  Management  provides  a  suitable  place  for  meet- 
ings and  defrays  such  expenses  as  are  necessarily 
incidental  to  the  activities  provided  for  in  the  plan. 

Any  course  of  procedure  provided  for  may  be 
amended  by  unanimous  vote  of  the  Joint  Committee 
on  Routine,  Procedure  and  Elections. 

Comment 
Notable  features  of  this  plan  are: 

1.  If  the  Joint  Shop  Committee  cannot  adjust  a 
grievance,  it  is  referred  to  the  department  head  or  the 
manufacturing  engineer.  This  action  temporarily 
removes  the  case  from  further  joint  consideration 
until  the  official  concerned  has  rendered  his  opinion 
on  the  case.  All  the  papers  together  with  the  find- 
ings of  this  official  are  then  returned  to  the  Joint  Shop 
Committee  for  its  action.  There  is,  therefore,  no 
injustice  in  discontinuing  the  joint  consideration  of 
the  case  at  this  point 

2.  No  elected  Representative  is  allowed  to  be  a 
member  of  the  General  Joint  Committee  on  Adjust- 
ment, which  is  the  Court  of  Appeals,  but  employees 
chosen  by  the  elected  Representatives  serve  there  in 
the  interests  of  the  employees.  This  rule  is  sound 
because  no  person  who  had  previously  passed  upon 
matters  in  dispute  should  be  permitted  to  consider 
them  again  in  the  court  of  last  resort. 

3.  The  plan  contains  no  provision  for  arbitration^ 
If  the  General  Joint  Committee  on  Adjustment 
to  agree  upon  the  settlement  of  a  case, 
to  the  Manager,  whose  action  is  final. 


for  arbitration! 
djustment  fai^jj 
B,  it  is  refell 
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Savings  Qub  of  the  Raybestos  Company,  Bridgeport,  Connecticut 


In  announcing  the  establishment  of  this  club  in 
January,  1919,  the  Raybestos  G>mpany  stated  that  its 
interest  in  the  Savings  Club  was  not  to  get  a  return 
in  money,  nor  was  its  intention  philanthropic  or 
charitable.  The  Company  believes  that  when  a  man 
saves  his  money,  he  becomes  a  better  citizen,  a  better 
citizen  becomes  a  better  worker,  and  if  he  becomes 
a  better  worker  he  becomes  a  better  help  to  the  entire 
community. 

During  the  year  1919,  the  first  year  of  the  Club,  fifty 
percent  of  the  employees  joined  the  Club,  and  the  indi- 
viduals averaged  a  saving  of  $3.89  per  week.  Since 
January  1,  1920,  one  hundred  additional  employees  out 
of  a  total  of  four  hundred  had  become  members  of  the 
Qub. 

From  its  experiences  during  the  first  year  of  the 
plan,  the  Company  believes  that  the  Club  will  prove 
a  benefit  in  preventing  labor  turnover.  It  does  not 
feel,  however,  that  the  savings  plan  will  be  a  very 
potent  factor  in  helping  to  settle  labor  difficulties. 


The  plan  is  simple  and  provides  that  an  individual 
employee  may  deposit  fifty  cents  a  week  or  any 
multiple  thereof  up  to  but  not  exceeding  two  dollars 
a  week.  The  amount  is  deducted  from  the  employee's 
pay  by  the  Company  and  deposited  at  a  local  savings 
bank.  Employees'  deposits  draw  interest  from  the 
bank,  and  at  the  end  of  the  year  in  addition  to  the 
bank  interest,  the  Company  pays  to  each  employee 
ten  percent  of  the  amount  saved  during  the  year.  If 
an  employee  voluntarily  leaves  the  Company's  service 
before  the  end  of  the  savings'  year,  he  receives  nothing 
from  the  Company. 

This  year  the  Company  is  giving  all  the  members 
of  the  Savings  Club  an  opportunity  to  purchase  pre* 
ferred  stock  through  the  Savings  Club  at  eighty-seven 
dollars  and  fifty  cents  per  share.  The  preferred  stock 
is  selling  at  one  hundred  and  four  dollars,  and  the 
difference  of  twelve  dollars  and  fifty  cents  a  share  is 
nothing  more  or  less  than  a  gift  in  the  nature  of 
profit-sharing. 


A  Popular  Verdict 

The  New  York  Tribune  conducted  a  Platform  Con-  It  appears  that  42%  of  all  of  those  who  advocated 

test  from  January  26th  to  May  1st.    Its  readers  were  a  plank  in  this  field  favored  the  creation  of  industrial 

invited  to  send  in  suggestions  for  planks  which  should  courts.     The  notion   would   seem,   therefore,   to   be 

appear  in  a  National   (Republican)   Platform.     In  a  growing  that  governmental  agencies  must  be  created 

tabulation  of  planks  received  from  readers  all  over  ^  protect  the  public  against  the  losses  which  they 

the  country,  published  in  its  issue  of  May  Sth,  the  f"^*^^^  "^^^^  ^^^  Parties  to  industrial  disputes  engage 

Tribune  announces  that  it  received  7,291  planks,  of  «n  industrial  warfare.    In  the  public  mind  a  controversy 

which  719,  the  largest  number  on  any  one  subject,  ^"""^f  ^"  '"^  *^  '^^^  ^^  industrial  strife  enjoys  no 

were  on  the  relation  between  labor  and  capital  and  P<;<^l;ar  Protection  and  no  special  mterest  upon  which  to 

.«                 J-  <.   u  *  J      -^t.-     XL  X  £  ij        r  11  establish  a  nght  to  do  injury  to  the  public  m  the  prose- 

they  were  distributed  within  that  field  as  follows:  _  ^.         .          .    ^              x     ^-a.        •i.       m,           « 

cution  of  a  pnvate  quarrel.    The  public  will  not  allow 

Labor's  right  to  organize 66  the  principles  of  responsibility  for  one's  acts,  established 

For  a  partnership  of  capital  and  labor. .     144  by  the  struggle  of  generations  in  attempting  to  deter- 

Advocating  government  control 135  ^^^^  principles  of  human  conduct,  and  now   written 

Incorporation  of  unions 23  into  the  law,  to  be  disregarded.     And  it  is  all  very 

.     ^     J     ,                  ,                                     ^-  well    for   labor    leaders    to   say    that   the    decrees    of 

A  standard  wage  scale 35  -^j^-            i                ^     ^           i_, 

^^  courts  do  not  mine  coal  or  run  street  cars,  but  those 

For  an  industrial  court 301  decrees  do,  can,  and  will  define  the  limits  of  organized 

For  abolition  of  unionism 15  action  which  may  be  taken  in  exerting  economic  pres- 

sure,  and  they  can  and  will  see  to  it  that  neutrals  are 

719  protected  in  their  rights. 

is 

CO. 

At., 
ten  requ 


Digitized  by 


Googl( 


atior 


Published  by  the  LEAGUE  FOR  INDUSTRIAL  RIGHTS 

135  Broadway,  New  York  City 

Vol.  II  New  York,  June,  1920  No.  6 


When  Peaceful  Persuasion  Takes  Its  Flight 

TN  ordinary  conduct  men  use  the  vocabulary  of  their  class,  and, 
•^  when  their  interests  are  actively  aroused  and  their  passions 
stimulated,  the  bonds  of  their  own  conventions  are  soon  snapped 
and  their  verbal  weapons  begin  to  lose  refinement.  We  would 
expect  a  picket  line  of  college  metaphysicians,  or  of  theologians, 
who  were  really  spiritually  sweet  and  supernaturally  self-controlled, 
to  maintain,  under  extreme  aggravation,  a  course  of  action  which 
might  be  calmly  persuasive  and  well  within  the  theory  of  the  law; 
but  men  of  more  vigorous  pursuits,  especially  if  their  vocations, 
as  well  as  their  avocations,  bring  them  into  more  robust  and  more 
worldly  contacts,  tend  much  more  quickly,  when  milder  measures 
seem  to  effect  little  of  their  aims,  to  what  is  known  in  radical 
parlance  as  'direct  action,*  and  when  that  element  comes  into  the 
picket  line,  even  in  vocal  form,  peaceful  persuasion  takes  its  flight. ' ' 

— Killits,  J.,  263  Fed.  199. 
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Killits,  Jm  Analyzes  the  Qayton  Act 


Vonnegut  Machinery  Co.  v.  Toledo  Machine  &  Tool 
Co.,  et  aL,  (263  Fed.  192). 

This  was  an  action  by  the  Vonnegut  Machinery  Co., 
an  Indiana  corporation,  against  the  Toledo  Machine 
&  Tool  Co.,  an  Ohio  corporation,  Toledo  Lodge  No. 
105  International  Association  of  Machinists,  Central 
Labor  Union  of  Toledo  and  ten  individual  defendants, 
to  enjoin  the  unions  from  unlawfully  interfering  with 
the  work  of  the  defendant  company,  so  as  to  delay  and 
hinder  the  completion  of  contracts  which  the  defend- 
ant company  had  with  the  plaintiff  company.  On 
August  13th  the  machinists  called  a  strike  against  the 
defendant  company,  because  of  work  which  the  com- 
pany was  doing  for  the  Willys-Overland  Company 
against  which  the  same  union  had  called  a  strike  in 
June,  1919.  Picketing  continued  all  fall  and  after  the 
determination  of  the  case  of  the  Dail-Overland  Com- 
pany V.  Willys-Overland,  Inc.,  et  al.  (263  Fed.  171)  the 
complaint  in  this  action  was  filed.  The  defendants 
objected  to  the  complaint  on  grounds  of  jurisdiction, 
and  it  is  sufficient  to  say  that  they  were  overruled. 
They  also  sought  to  defend  their  action  under  Sec.  20 
of  the  Clayton  Act,  maintaining  that  this  was  a  case 
between  employer  and  employe,  arising  out  of  or 
involving  a  dispute  as  to  conditions  of  labor,  in  which 
no  injunction  may  be  granted  by  any  Federal  Court. 

The  court  in  its  opinion  made  the  following  points : 

(1)  The  nature  of  the  picketing  was  not  peaceful 
and,  therefore,  not  within  the  protection  of  the  Clayton 
Act. 

(2)  The  object  of  the  strike  was  to  compel  the 
employer  to  refuse  to  accept  certain  contracts  and  was, 
therefore,  not  to  determine  conditions  of  employment, 
and  the  dispute  was,  therefore,  not  within  the  protec- 
tion of  the  Clayton  Act. 

(3)  The  employes  having  struck  for  an  object  not 
within  the  favor  of  the  law  lost  their  status  as 
employes  and  were  in  no  better  position  than  mere 
strangers  to  the  employer. 

(4)  Since  the  object  of  the  strike  was  to  compel  the 
employer  to  refuse  to  handle  Willys-Overland  con- 
tracts, with  a  view  to  compelling  the  Willys-Overland 
Company  to  capitulate  to  its  strikers,  the  final  failure 
of  the  Willys-Overland  strike  completely  defeated  the 
purpose  of  the  strikers  in  this  case  and  terminated  the 
strike,  and  thereupon  the  right  to  picket  ceased. 

Because  of  the  importance  of  the  court's  decision  on 
these  points  and  the  cogency  of  the  reasoning,  we  here 
quote  the  opinion  of  Judge  Killits  in  full,  omitting  only 
the  discussion  of  jurisdictional  questions. 


"The  testimony  first  before  the  court  suggested  that 
the  character  of  the  picketing  sought  to  be  restrained 
was  wholly  objectionable,  unlawful,  and  utterly  beyond 
the  sanctities  of  even  an  extravagant  construction  of 
the  privileges  of  the  act  of  October  15,  1914,  commonly 
known  as  the  Clayton  Act.  It  showed  that  the  pickets 
used  language  ^diich  was  minatory,  insulting,  abusive, 
and  in  some  instances  downrig^tly  obscene ;  that  their 
conduct  was  that  ^diich  would  call  upon  a  court,  with- 
out hesitation,  to  order  and  to  enforce  immediate 
restraint.  It  was  of  a  character  which  could  not  be 
sustained  by  any  valid  legislation. 

"This  record  was  received  on  the  present  motion,  and 
additional  testimony  was  offered  on  both  sides,  and 
that  in  behalf  of  the  defendants,  several,  not  all,  of  the 
latter  going  on  the  stand,  raised  issues  of  fact  as  to  the 
most  vicious  features  alleged  against  the  character  of 
the  picketing.  Countercharges  were  also  made  that 
workmen  in  defendant  company's  plant,  including  a 
foreman,  had  been  guilty  of  abusive,  vulgar,  and  insult* 
ing  language  toward  the  pickets.  There  was  a  main 
entrance  to  the  factory,  through  which  several  hundred 
employes  entered  to  and  departed  from  their  work. 
The  pickets,  8  to  12  in  number,  congregated  on  the 
sidewalk  immediately  about  this  door,  and  it  was 
admitted  that  by  this  gauntlet  men  doing  business  with 
this  factory  were  obliged  to  pass  and  to  hear  observa- 
tions, shouted  generally  or  personally  addressed,  which 
had  in  them  a  threatening  and  insulting  note.  Work- 
men were  told  that  they  were  being  carefully  looked 
over,  with  the  inference  that  this  was  for  future  iden- 
tification ;  that  they  were  inferentially  scabs  and  strike- 
breakers, because  they  were  associating  with  and 
assisting  such  obnoxious  people.  By  a  strange  over- 
sight of  the  right  of  the  defendant  company  to  dom- 
inate the  street  abutting  upon  its  own  property  to  the 
center  line  against  all  uses  thereof,  except  those  which 
clearly  were  within  the  easement  rights  of  the  public, 
the  city  council  so  far  encouraged  the  labor  defendants 
as  to  permit  erection  and  maintenance  of  a  shanty 
between  the  curb  and  the  sidewalk  near  this  entry,  in 
which  a  stove  was  kept,  that  the  pickets  might  warm 
themselves.  The  situation  was  so  tense  that  for 
months  the  city  maintained  a  substantial  force  of  uni- 
formed policemen  near  the  entrance,  and  there  were 
several  arrests  made  of  workmen  on  complaint  of  the 
pickets.  These  policemen  testified  that  they  neither 
saw  nor  heard  anything  that  was  objectionable  on  the 
part  of  the  pickets.  Some  of  the  latter,  however,  on 
the  stand  frankly  admitted  that  they  used  language 
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which  they  considered  necessary  to  deter  men  from 
entering  the  plant,  and  that  this  language  was  of  a 
character  already  discussed,  and  that  the  purpose  was 
to  embarass  the  defendant  company. 

"Human  nature  being  substantially  a  constant  qual- 
ity, reacting  somewhat  uniformly  to  influences  of  the 
same  class,  it  is  not  difficult  to  believe  that  the  antag- 
onisms produced  by  the  activities  of  the  pickets,  even 
should  they  have  been  minded  to  restrain  themselves, 
were  likely  to  develop  harsh  and  contentious  and 
abusive  language.  The  situation  was  tense.  The 
strike  in  question  was  plainly  to  assist  the  labor  side 
of  the  Overland  controversy,  the  facts  of  which  are 
brought  into  this  record  because  they  created  the 
atmosphere  into  which  the  instant  transactions  under 
present  consideration  were  enveloped,  and  from  which 
interpretative  criteria  are  clearly  derivable.  The  Over- 
land difficulty  had  resulted  in  bloodshed,  loss  of  lives, 
destruction  of  property,  and  much  shameful  abuse  of 
private  right.  It  was  in  this  environment  of  excited 
passions  and  strained  judgments  that  these  men, 
pickets  and  workmen,  acted  and  reacted. 

'In  ordinary  conduct  men  use  the  vocabulary  of  their 
class,  and,  when  their  interests  are  actively  aroused  and 
their  passions  stimulated*  the  bonds  of  their  own  con- 
ventions are  soon  snapped,  and  their  verbal  weapons 
begin  to  lose  refinement.  We  would  expect  a  picket 
line  of  college  metaphjrsicians,  or  of  theologians,  who 
were  really  spiritually  sweet  and  supematurally  self- 
controlled,  to  maintain,  under  extreme  aggravation,  a 
course  of  action  which  might  be  calmly  persuasive  and 
well  within  the  theory  of  the  law;  but  men  of  more 
vigorous  pursuits,  especially  if  their  vocations,  as  well 
as  their  avocations,  bring  them  into  more  robust  and 
more  worldly  contacts,  tend  much  more  quickly,  when 
milder  measures  seem  to  effect  little  of  their  aims,  to 
what  is  known  in  radical  parlance  as  Mirect  action,' 
and  when  that  element  comes  into  the  picket  line,  even 
in  vocal  form,  peaceful  persuasion  takes  its  flight. 

"It  is  because  the  passions  of  an  acute  labor  con- 
troversy tend  to  mount  beyond  control,  releasing 
conventional  restraints  upon  social  intercourse,  that 
practical  people  question  the  possibility  of  peaceful 
persuasion  through  the  practice  of  picketing.  The 
observations  of  the  late  Judge  McPherson  in  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Gee  (C.  C)  139  Fed.  582,  584,  are 
pertinent  at  all  times  and  are  applicable  to  the  present 
record.    He  said  : 

"  'There  is  and  can  be  no  such  thing  as  peaceful 
picketing,  any  more  than  there  can  be  chaste  vulgarity, 
or  peaceful  mobbing,  or  lawful  lynching.  When  men 
want  to  converse  or  persuade,  they  do  not  organize  a 


picket  line.  When  they  only  want  to  see  who  are  at 
work,  they  go  and  see,  and  then  leave,  and  disturb  no 
one  physically  or  mentally.  But  such  picketing  as  is 
displayed  in  the  case  at  bar  by  the  evidence  does,  and 
is  intended  to,  annoy  and  intimidate.  The  argument 
seems  to  be  that  anything  short  of  physical  violence  is 
lawful.  One  man  can  be  intimidated  only  when 
knocked  down.  But  the  peaceful,  law-abiding  man  can 
be  and  is  intimidated  by  gesticulations,  by  menaces, 
by  being  called  harsh  names,  and  by  being  followed, 
or  compelled  to  pass,  by  men  known  to  be  unfriendly. 
Perhaps  such  a  man  may  not  be  a  bully,  but  is  frail  in 
size  and  strength,  or  he  may  be  a  timid  man ;  but  such 
a  man  is  just  as  much  entitled  to  go  and  come  in  quiet, 
without  even  mental  disturbance,  as  has  the  man  afraid 
of  no  one,  and  able  with  or  without  weapons  to  cope 
with  all  comers.  The  frail  man,  or  the  man  who  shuns 
disturbances,  or  the  timid  man,  must  be  protected,  and 
the  company  has  the  right  to  employ  such.* 

"In  Union  Pac.  Rd.  Co.  v.  Reuf,  et  al.,  (C.  C.)  120 
Fed.  102,  a  leading  case  on  this  subject.  Judge  McPher- 
son observed  that  such  picketing  was  condemned  by  all 
courts  having  the  subject  under  consideration.  His 
comment,  true  in  1902,  is  equally  true  at  the  present 
time.  Langell  v.  CoUingwood,  178  Mich.  305,  144  N. 
W.  841,  50  L.  R.  A.  (N.  S.)  412,  and  notes;  Jensen  v. 
Cooks'  &  Waiters'  Union,  39  Wash.  531,  81  Pac.  1069, 
4  L.  R.  A.  (N.  S.)  302,  and  notes. 

"At  the  very  best,  it  is  easy  to  understand  how  the 
presence  of  pickets  doing  what  it  is  here  admitted  they 
did  would  irritate  and  annoy  the  working  force  and 
thus  disturb  the  morale  of  the  factory  personnel ;  that 
substantial  friction  was  produced  because  of  the  prac- 
tices. The  charges  against  the  loyal  workmen  them- 
selves show  that.  It  is  sufficient,  certainly,  to  suggest 
that  conduct  which  provokes  such  a  feeling  that  the 
subjects  of  'picketing'  become  restive  to  the  point  of 
hot  and  abusive  retort  should  lose  the  characterization 
of  'peaceful'  persuasion;  it  is  compellingly  presumable 
that  the  freedom  of  action  enjoyed  by  those  viho  would 
enter  this  plant  unmolested  had  been  invaded,  if  they 
were  moved  to  action  ^diich  compelled  complaint 
against  them  on  the  part  of  the  pickets  themselves. 
That  defendants  were  working  in  concert,  in  behalf  of 
themselves  and  associates  in  the  defendant  machinists' 
union,  to  accomplish  just  what  actually  was  efifected, 
a  crippling  by  intimidating  means,  the  lawful  business 
of  the  defendant  company,  there  is  no  room  for  doubt. 

"Without  accepting  as  established  the  extreme 
characterization  of  the  conduct  of  pickets  found  in  the 
testimony,  we  find  that  proof  enough  of  its  objection- 
able character  is  in  the  record  to  indicate  clearly  the 
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wisdom  of  a  temporary  injunctional  order.  There  is 
no  evidence,  however,  that  it  should  run  against  defend- 
ants Quinlivan  and  the  Central  Labor  Union. 

*'The  interesting  and  unique  question  in  this  case, 
however,  is  whether  we  have  a  situation  here  contem- 
plated by  and  within  the  provisions  of  the  first  para- 
graph of  section  20  of  the  so-called  Clayton  Act,  and 
consequently  one  in  which  the  court's  injunctional 
powers  are  limited  in  view  of  any  construction  of  the 
force  of  that  measure.  Concretely  the  query  is  whether 
at  the  foundation  of  this  case  is  a  controversy  between 
employer  and  employes  respecting  terms  and  condi- 
tions of  employment.  If  the  Clayton  Act  is  a  dis- 
criminatory one,  being  in  that  respect  class  legislation, 
and  assuming  that  it  is  yet  constitutionally  sustainable, 
an  established  and  entirely  valid  rule  of  construction  is 
applicable  to  the  effect  that  the  terms  used  should  be 
strictly  kept  to  their  ordinary  and  usual  force  and 
meaning,  while  maintaining  at  the  same  time  considera- 
tion of  the  evident  purpose  of  the  act.  A  law  giving 
special  immunities  to  a  class  necessarily  impinges  upon 
the  rights  of  those  against  whom  the  statutory  dis- 
criminations operate.  The  distiurbance  of  parity  of 
legal  privileges  between  parties  to  a  controversy  mani- 
festly affects  rights,  hence  the  rule  of  strict  construc- 
tion applies.    36  Cyc.  1179. 

"The  construction  which  would  emasculate  the  act 
is  no  more  unjust  than  that  liberality  of  interpretation 
which  would  expand  its  provisions  beyond  the  clearly 
understood  purpose  of  the  measure.  What  is  the  scope 
of  the  language  'terms  and  conditions  of  employment,' 
for  these  words,  from  section  20  of  the  act  in  question, 
need  interpretaticm  here?  The  court  should  not 
attempt  an  inelastic  definition.  One  should  be  given 
which  would  keep  step  with  the  advance  in  sentiment, 
as  conditions  change,  to  make  good  the  very  proper 
demand  that  the  laboring  man  should  receive  considera- 
tion itom  his  employer  which  will  maintain  his  health 
and  self-respect,  and  secure  to  him  the  full  measure  of 
the  fruits  of  his  toil,  while  preserving  to  him  all  those 
opportunities  for  social  intercourse,  and  self-improve- 
ment which  should  be  his  to  enjoy  that  he  may  realize 
his  aspiraticms.  But  even  a  most  liberal  definition 
in  this  direction  has  its  limitations.  The  mind,  in 
considering  the  words  'terms  and  conditions  of  employ- 
ment,' unconsciously,  but  directly,  goes  to  a  contem- 
plation of  such  things  as  hours  of  labor,  wages, 
classification  of  employes,  sanitary  and  physical  condi- 
tions controllable  by  the  employer,  opportunities  for 
reasonable  redress  of  grievances,  and  for  bargaining 
respecting  the  conditions  of  employment,  whether 
collectively,  as  enlightened  public  sentiment  as  well 
as  convenience  approves,  or  individually.    This  view 


is  well  supported  in  this  case  by  the  character  of  the 
new  contract  which  the  labor  organization  tendered  in 
writing  to  the  defendant  company,  and  which  had  been 
under  consideration  before  the  strike.  Its  fifteen  para- 
graphs deal  exclusively  with  subjects,  as  'terms  and 
conditions  of  employment,'  which  come  within  the 
above  limitations.  At  the  time  of  the  strike,  the  fac- 
tory was  what  is  known  as  an  open  shop,  and  the 
proposed  new  agreement  with  the  defendant  labor 
organization  recognizes,  as  a  condition  tendered  by  the 
latter  itself,  that  the  factory  should  remain  open. 

'Tn  no  case,  however,  does  it  seem  possible  that  the 
definition  of  this  term  should  be  so  wide  as  to  make 
the  employe  a  dictator  to  his  employer  respecting  the 
manner  generally,  and  beyond  the  above^indicated 
limitations,  in  ^diich  the  latter  should  conduct  his 
business.  It  is  possible,  of  course,  to  conceive  of  things 
which  have  a  collateral  tendency  to  affect  those  con- 
siderations to  which  the  employe  is  entitled.  He  may 
have  a  collateral  interest  in  the  success  of  a  labor  dis* 
pute  with  another  employer,  so  that  he  nurses  an 
impulse  to  help  through  a  sympathetic  strike  against 
his  own  employer,  with  whose  conditions  of  employ- 
ment he  is  entirely  satisfied.  But  to  enter  the  field  of 
collateral  possibilities  is  to  explore  a  territory  without 
boundaries,  ^diere  lurk  immeasurable  and  unbearable 
restraints  upon  industrial  freedom.  A  certain  line 
must  be  drawn  somewhere.  It  surely  is  at  the  place 
where  a  man  whose  asset  is  his  daily  toil  has  guaranteed 
to  him  su£Eicient  recompense  and  proper  envircmment. 
Therefore  no  conceits  or  whims,  or  mere  prejudices,  of 
the  employe,  may  be  by  him  elevated  to  the  dignity  of 
terms  and  conditions  of  employment,  to  be  protected 
in  any  degree  by  the  statute  in  question,  and  thereby 
to  become  the  basis  for  a  demand  under  it  of  a  dis- 
criminatory nature.  The  employe  may  refuse  to  work 
— ^that  is,  he  may  strike — ^f or  any  reason,  however  frivo- 
lous ;  but,  if  he  strikes  for  a  whim,  the  controversy  so 
brought  about  does  not  gain  that  status  vrbida  vTOuld 
bring  into  operation  the  act  in  question. 

"In  the  present  instance,  the  testimony  shows  that 
on  the  13th  of  August,  last,  certain  employes  of  the 
defendant  company  struck,  not  because  they  objected 
to  hours  of  labor,  not  for  better  wages,  not  for  new 
classifications,  not  because  there  was  anything  objec- 
tionable in  physical  or  sanitary  conditions  at  the  fac- 
tory, not  because  they  were  interfered  with  in  any 
degree  respecting  their  privilege  for  bargaining,  but 
simply  and  solely  because  they  did  not  like  a  customer 
with  whom  the  employer  was  doing  business — only 
because  they  did  not  care  to  work  on  certain  contracts 
their  employer  had.  It  is  true  that  a  new  working 
agreement   to    supersede    the    one   whose   term    had 
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expired,  and  upon  which  the  men  were  insisting,  had 
not  been  signed;  but  it  is  most  clear  that  the  objection 
to  Overland  work  alone  precipitated  the  strike.  Before 
this  action  was  taken,  the  Grand  Lodge  of  Machinists 
was  consulted  under  union  rules  respecting  sanction 
of  strikes,  and  'sanction'  was  given,  by  this  superior 
authority,  to  go  out  for  this  cause  only.  The  last 
action  of  the  'shop  committee'  of  the  men  was  simply 
on  this  ground.  The  evidence  is  clear  that  no  other 
reason  was  offered.  Some  time  afterwards  attempts 
were  made  to  negotiate  for  reinstatement  on  the  basis 
of  a  new  agreement,  coupled  with  the  company's 
abandonment  of  the  work  in  question;  but  it  is  quib- 
bling only  to  argue  that,  on  August  13,  the  controversy 
actually  involved  anything  else  than  the  latter  condi- 
tion. 

"The  relation  of  the  strikers  to  their  employer  was 
fixed  by  the  reason  they  gave  at  the  time.  No  subse- 
quent enlargement  of  conditions  for  re-engaging  with 
the  company  created  by  them  may  be  allowed  retro- 
active application,  to  affect  the  relation  which  resulted 
from  the  action  as  it  was  actually  taken.  In  Railway 
Co.  V.  McCarthy,  96  U.  S.  258,  267  (24  L.  Ed.  693)  the 
court,  by  Justice  Swayze,  said: 

"  'Where  a  party  gives  a  reason  for  his  conduct  and 
decision  touching  anything  involved  in  a  controversy, 
he  cannot,  after  litigation  has  begun,  change  his 
ground,  and  put  his  conduct  upon  another  and  a  differ- 
ent consideration.  He  is  not  permitted  thus  to  mend 
his  hold.  He  is  estopped  from  doing  it  by  a  settled 
principle  of  law.' 

"This  rule  is  well  established,  and  its  application  is 
compellable,  by  close  analogy,  to  the  situation  here. 
To  say  that  a  situation  created  for  the  reason  given  is 
under  favor  of  the  law  in  question  is  to  make  this 
legislation  a  weapon  for  socialization  of  industry.  If 
the  'shop  committee'  can  direct  the  stopping  of  the 
employer's  business  on  the  ground  that  the  latter's 
customer  is  offensive,  there  is  no  limit  upon  its  dom- 
ination over  the  employer's  afifairs.  Such  an  organiza- 
tion as  a  'shop  committee'  becomes,  in  substance,  if  not 
in  name,  a  'soviet';  for  the  employer  would  become  at 
its  mercy  to  paralyze  any  substantial  detail  of  his  busi- 
ness, however  remotely  that  might  affect  that  welfare 
of  his  workmen  which  the  law  very  properly  attempts 
to  secure.  Congress  siurely  never  intended  to  so  crip- 
ple the  industries  of  the  country — to  so  broadly  and 
unfairly  discriminate  in  favor  of  a  class — ^to  so  violate 
the  clearest  public  policy. 

"Considering,  as  we  must,  the  insufficiency  of  the 
reason  given  for  leaving  their  employer's  service  to 
bring  defendant  company's  striking  workmen  within 
the  provisions  of  the  Clayton  Act,  it  follows  neces- 


sarily that  they  must  be  regarded,  from  the  day  of  their 
abandonment  of  that  service,  to  be  strangers  to  their 
late  employer's  business.  If,  indeed,  the  law  just 
considered  at  length  favors  striking  employes  for  a 
time  after  the  crisis  by  continuing  to  them  the  status 
of  employes,  notwithstanding  they  were  not  at  work, 
and  idle  because  they  preferred  to  strike,  these  par- 
ticular men  were  not  to  be  so  considered,  respecting 
defendant  company,  after  August  13. 

"The  picketing  in  question,  therefore,  presents  a  not 
unusual,  but,  in  the  judgment  of  this  court,  the  always 
unlawful,  situation  of  persons  who  stand  in  no  special 
relationship  to  an  employer — ^persons  who  have'  no 
privileges  not  common  to  all  men — attempting  to  inter- 
fere with  the  business  of  such  employer  by  propagandic 
activities  directed  against  his  working  force,  or  his 
product,  or  both.  We  are  aware  that  a  notion  is 
widely  entertained  that  any  employer  may  be  organized 
against  by  any  body  of  persons,  with  a  view  to  affect- 
ing the  manner  in  which  he  transacts  his  business ;  but 
such  an  impression  is  not,  by  any  means,  justified  as 
broadly  as  it  is  held.  One  may  freely  choose  the  man- 
ner in  which  he  will  conduct  a  lawful  business,  account- 
able only  to  the  police  power  of  his  community,  and 
to  him  is  given  freedom  of  contract  for  employment 
therein.  If  he  and  his  employes  are  in  contractual 
relationship  respecting  terms  and  conditions  of  employ- 
ment, opportunity  is  not  lawfully  given  to  others  to 
interfere.  Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
245  U.  S.  229,  and  Eagle  Glass  &  Mfg.  Co.  v.  Rowe, 
245  U.  S.  275.  Having  left  their  emplojnnent  for  no 
reason  which  the  law  specially  favors,  the  labor  defend- 
ants here,  and  their  associates,  had  only  the  rights,  and 
were  under  the  disabilities,  of  the  general  public 
respecting  the  conduct  of  the  business  of  the  Toledo 
Machine  &  Tool  Company.  The  defendant  Toledo 
Lodge  No.  105,  International  Association  of  Machin- 
ists, had  no  more  liberty  in  law  or  public  policy,  in  the 
circimistances  of  this  case,  to  'picket'  the  defendant 
company's  factory  to  change  conditions  of  labor 
therein  than  any  other  association  of  men  enjoyed  to 
bend  the  defendant  company  to  its  will. 

"To  the  labor  defendants,  therefore,  and  to  the 
defendants  representing  them,  become  applicable 
those  settled  principles  respecting  organized  picketing 
which  a  long  line  of  adjudications  already  referred  to 
has  established.  They  have  the  privilege  of  free  men, 
which  means  that  what  rights  they  claim  for  them- 
selves they  must  allow  to  others.  They  cannot  be  per- 
mitted to  annoy  any  individual  who  peaceably  seeks 
to  obtain  or  retain  employment  with  the  defendant 
company.  They  must  not  obstruct  the  free  exercise 
of  the  right  of  the  defendant  company  to  transact  its 
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lawful  business,  by  harassing  in  any  degree  its  work- 
men, or  those  attempting  to  do  business  with  it. 

"While  the  evidence  is  not  so  strong  as  in  the  Over- 
land Case  as  to  the  extent  to  which  defendant  company 
had  made  good  the  loss  of  force  and  lowering  of  output 
resulting  from  the  strike,  it  does  appear  here  that  the 
company  had  so  far  overcome  its  difficulties  that  the 
futility  of  a  continuance  of  the  'dispute'  by  the  defend- 
ants was  most  apparent.  What,  therefore,  we  have 
said  in  the  Overland  Case  touching  the  decision 
whether  a  substantial  'dispute'  continues  applies  here. 
Before  this  action  was  ccMnmenced  this  court  had 
decided  that  the  Overland  strike  was  over,  in  that  the 
effort  by  certain  of  its  late  employes  to  force  that  com- 
pany to  certain  terms  of  employment  had  manifestly 
failed.  As  the  contention  raised  by  the  labor  defend- 
ants here  was  in  support  of  the  lost  cause  at  the  Over- 
land, it  is  unnecessary  to  demand  more  proof  of  the 
absurd  uselessness  of  keeping  up  the  quarrel  on  a 
picket  line  than  we  have  in  this  rec<»'d. 

"Respecting  another  phase,  the  right  to  ask  for 
injunctional  relief  is  apparent.  Defendants,  other 
than  the  company,  are  charged,  sustained  by  prima 
facie  proof,  with  unlawful  conspiracy.  Certainly  they 
struck  to  assist  a  contention  to  which  their  employer 
was,  in  law,  a  stranger.  Their  purpose  was  to  injure 
their  emfdoyer  as  a  means  of  assisting  the  coercion  of 
anot&er  employer,  and,  in  the  execution  of  an  unlawful 
purpose  (and  this  was  an  unlawful  purpose)  overt  acts 
of  intimidation  and  coercive  espionage  were  com- 
mitted. This  situation  is  not  protected  by  any  legisla- 
tion whatever  and  is  condemned  by  the  undeviating 
current  of  judicial  opinion.  Toledo,  Ann  Arbor,  etc., 
Ry.  Co.  V.  Pennsylvania  Co.  (C.  C.)  54  Fed.  730,  738; 
Callan  v.  Wilson,  127  U.  S.  540,  556;  Pettibone  v. 
United  Sutes,  148  U.  S.  197,  203. 


"It  is  clear,  in  the  judgment  of  the  court,  that  the 
evidence  before  the  court  on  the  motion  tends  to  show 
that  (a)  employes  of  defendant  company,  in  whose 
behalf  the  labor  defendants  here  are  acting,  struck, 
August  13,  for  a  reason  which  was  not  under  the  favor 
of  any  law;  (b)  that  thereby  all  employment  relations 
between  them  and  defendant  company  terminated 
absolutely;  (c)  that  the  labor  defendants  and  those 
represented  engaged  forthwith  in  a  conspiracy  to 
unlawfully  obstruct  the  business  of  defendant  com- 
pany; (d)  that  the  picketing  shown  in  this  case  is  a 
continuing  overt  act  in  the  consunmiation  of  the  pur- 
pose of  such  conspiracy;  (e)  that  the  conduct  of  the 
several  defendant  pickets  is,  independent  of  its  purpose, 
unlawful,  in  that  it  is  intimidating  and  coercive  ia 
character,  intended  to  bring  about,  and  is  accompli^ 
ing,  the  annoyance  and  incensing  of  employes  of 
defendant  company  and  of  those  seeking  emplojrment 
with  said  company.  A  temporary  injunction  shall 
issue. 

"The  court  has  not  had  time  to  consider  the  issues 
arising  between  the  complainant  and  the  defendant  the 
Toledo  Machine  &  Tool  Company.  It  is  plain,  how- 
ever, that,  assuming  obedience  to  the  temporary 
injunction  granted  against  the  labor  defendants,  the 
special  defenses  of  the  defendant  company  to  the 
application  of  the  complainant  for  a  mandatory  order 
against  it  will  have  little  weight,  and  it  is  anticipated, 
of  course,  that  the  defendant  company  will  proceed  to 
the  execution  of  the  contracts  in  question  with  the  com- 
plainant with  no  further  delay.  Right  is  accorded  to 
the  complainant  to  bring  this  matter  to  the  court's 
attention  at  any  time,  should  there  be  occasion  in  its 
judgment." 


A  "Trade  Agreement"  Is  a  Legal  Contract 


Building  Trades  Employers  Adjustment  Board,  et  aL 
V.  Carpenters'  District  Coimdl,  et  aL,   (District 
Court  of  the  City  and  County  of  Denver,  Col- 
orado). 
This  was  an  action  by  the  Building  Trades  Employ- 
ers Adjustment  Board,  the  Denver  Master  Builders' 
Association  and  the  Denver  Master  Plasterers'  Associa- 
tion against  the   Carpenters'  District  Council,  three 
Local  Unions,  the  Lathers  Wood,  Wire  &  Metal  Union 
No.  68  and  the  Plasterers'  Union  No.  32  for  violation 
of  a  contract  made  by  and  between  the  Building  Trades 
Employers  Adjustment  Board,  as  representatives  of 
the   builders,   and   the    Building   Trades    Council   of 
Denver,   as   representatives   of  the   several   building 


trades  unions,  on  the  ISth  day  of  January,  1920,  by 
which  the  wages  and  working  conditions  of  the  work- 
men were  agreed  upon  and  under  which  the  Building 
Trades  Joint  Conference  Board  was  established  to 
settle  controversies  arising  between  the  employers  and 
the  unions.  The  Joint  Conference  Board  consisted  of 
representatives  of  both  sides  from  which  were  chosen 
an  Executive  Committee  of  three  employers  and  three 
workmen  to  decide  cases,  subject  to  the  approval  of  the 
full  Board. 

About  March  1st  the  Carpenters,  and  Lathers  and 
Plasterers'  Union  made  a  demand  for  an  increase  in 
wages  from  $8  to  $9  and  from  $8  to  $10  a  day  respec- 
tively.   The  demand  was  submitted  to  the  Executive 
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Committee  of  the  Joint  Conference  Board  and  this 
committee  considered  the  scale  of  wages  existing  in 
other  cities  of  similar  class  to  Denver  and  the  cost  of 
living  in  Denver  and  elsewhere  throughout  the  coun- 
try. The  cities  in  which  rates  for  similar  work  were 
considered  were  Boston,  Portland,  San  Francisco, 
Chicago,  Minneapolis,  Dallas,  Kansas  City,  Omaha  and 
Salt  Lake  City,  and  it  was  discovered  that  in  several 
of  these  cities  negotiations  were  pending  for  increases 
to  take  effect  May  1st.  The  Board,  therefore,  nnani- 
mously  decided  that  the  adjustment  of  the  wage  scale 
in  Denver  should  be  deferred  until  the  adjustments  had 
been  arrived  at  in  these  several  cities  and  that  the 
scale  then  be  adjusted  in  Denver  in  conformity  with 
the  average  scale  obtained  in  these  cities  as  of  June 
1st.  This  plan  was  ratified  by  the  full  board.  How- 
ever, on  April  1st,  the  defendant  unions  struck  in  disre- 
gard of  this  agreement  of  the  Board  and  thereby  tied 
up  important  work  then  under  construction  in  the  city 
of  Denver.  The  complaint  also  alleges  that  the  defend- 
ants conspired  to  injure  the  plaintiffs  by  calling  strikes 
against  building  material  dealers  with  a  view  to  pre- 
venting the  delivery  of  materials  to  the  plaintiffs. 

Upon  the  hearing  of  the  argument  as  to  whether  an 
injunction  should  issue  pending  the  trial  of  the  case, 
three  questions  were  raised  by  the  defendants. 

1.  Is  a  trade  agreement  a  binding  contract  in  view 
of  the  fact  that  the  relation  of  employer  and  employe 
is  determined  between  the  parties  themselves,  the 
employer  having  always  the  right  to  discharge  and  the 
employe  the  right  to  quit,  irrespective  of  a  trade  agree- 
ment? 

2.  Was  the  trade  agreement  herein  relied  upon  by 
the  plaintiffs  actually  entered  into  by  the  Carpenters' 
Council  and  the  unions  named  as  defendants? 

3.  Was  the  plan  of  the  Joint  Conference  Board  to 
defer  settlement  of  the  case  until  June  1st  an  award 
within  the  terms  of  the  contract  binding  upon  the 
parties? 

The  first  question  is  of  great  importance,  and  the 
court  in  discussing  it  emphasized  the  importance  which 
has  been  laid  by  labor  leaders  upon  the  value  of  col- 
lective bargaining,  and  the  objection  to  collective  bar- 
gaining urged  by  employers  that  it  amounts  to  nothing 
because  the  workmen  pay  no  attention  to  the  agree- 
ments. The  court  quoted  with  favor  the  statement  of 
John  Mitchell  in  his  book,  ''Organized  Labor,"  page 
347:  "The  hope  of  future  peace  in  the  industrial 
world  lies  in  the  trade  agreement"  Referring  to  the 
Brotherhood  of  Locomotive  Engineers,  the  court 
quoted  the  preamble  of  its  constitution  and  then  said, 
"I  have  never  heard  of  any  instance  where  that 
brotherhood  repudiated  or  violated  any  trade  agree- 


ment and  I  venture  to  say  that  its  high  standing  in  the 
country  is  owing  in  no  small  degree  to  its  scrupulous 
fulfillment  of  its  contract  obligations."  Turning  then 
to  the  law  of  the  question,  the  court  said : 

"The  contract  of  employment  is  a  separate  contract 
between  each  employe  and  his  employer.  If  a  joint 
trade  agreement  exists  between  the  employer  and  a 
labor  union  to  which  the  employe  belongs,  the  terms 
of  the  joint  trade  agreement,  without  any  special  men- 
tion thereof  at  the  time  of  entering  into  the  individual 
contract  of  emplojnnent,  become  incorporated  into  and 
become  parts  of  the  contract  of  employment  between 
the  employer  and  the  individual  employe.  This  is  so 
whether  we  regard  the  unicm  as  agent  of  the  employe 
in  making  the.  joint  agreement,  or  whether  we  take  the 
view  that  the  employer  and  employe  are  presumed,  in 
the  absence  of  a  special  agreement  to  the  contrary,  to 
adopt  the  joint  agreement  as  part  and  parcel  of  the 
individual  contract  of  employment.  A  joint  agreement, 
therefore,  made  by  those  having  authority  to  make  it, 
or  a  joint  agreement  duly  ratified,  is  a  part  of  the 
individual  contract  of  emplojnnent,  and  is  binding  upon 
both  parties  and  is  legally  enforceable,  to  all  intents 
and  purposes  as  tho  the  employer  and  each  indi- 
vidual employe  had  themselves  personally  executed  the 
agreement.*' 

On  the  second  point,  the  court  found  that  the  par- 
ticular trade  agreement  in  question  had  not  been  made 
by  the  authority  of  the  defendant  unions  or  thereafter 
ratified  by  them.  The  laws  of  the  unions  required  that 
trade  agreements  be  submitted  to  a  referendum  of  the 
membership  of  the  union  and  this  agreement  had  never 
been  so  submitted.  The  record  also  failed  to  show 
that  the  committees  chosen  by  the  unions  in  charge  of 
the  demand  for  increase  of  wages  had  authority  to 
submit  that  demand  to  the  Joint  Adjustment  Board 
and  that  therefore,  the  submission  of  it  did  not  act  as 
a  ratification  of  the  trade  agreement  by  the  caprenters' 
and  the  plasterers'  unions. 

Coming  then  to  the  question  of  the  award  itself,  the 
court  held,  that  had  the  controversy  been  properly 
before  the  Joint  Conference  Board,  its  decision  to  sus- 
pend final  determination  of  the  case  until  June  1st 
would  have  been  a  valid  award  within  the  terms  ot 
the  agreement.    An  injunction,  therefore,  was  refused. 

The  court,  however,  went  on  to  say : 

"And  now,  having  performed  my  judicial  duty,  I 
will  ask  to  you  to  bear  with  me  a  moment  while  I  say 
a  few  words  as  a  private  citizen,  as  a  neighbor  and 
friend. 

"Among  the  objects  of  the  carpenters'  unions,  as 
stated  in  the  constitution,  are  these:  'To  adjust  trade 
disputes  along  practical  lines  as  they  arise  from  time 
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to  time,  and  to  create  a  more  harmonious  feeling 
between  the  employer  and  the  employe/  There  are 
sixteen  building  trades  unions  in  Denver.  Thirteen  of 
them  have  loyally  stood  by  this  joint  agreement,  scorn- 
ing to  take  advantage  of  the  point  that  there  was  no 
referendum  of  this  particular  agreement.  In  doing 
this  they  have  earned  and  received  the  gratitude  and 
admiration  of  the  public  at  large,  and  deserve  the 
gratitude  of  all  who  wish  labor  well.  They  are  carry- 
ing out  with  fidelity  the  objects  of  their  organization. 
They  have  gone  a  long  way  toward  inspiring  employ- 
ers of  labor  with  confidence  in  collective  bargaining 
and  in  organized  labor  itself. 

"The  employers  and  employes  represented  in  this 
suit  have  a  common  interest  in  the  really  big  things  of 
life.  They  are  equally  and  vitally  interested  in  pro- 
moting the  building  industry,  in  having  it  thrive. 
They  have  an  equal  interest  in  having  this  beautiful 
city  filled  with  towering  business  blocks,  commodious 
factories  and  comfortable  residences  to  accommodate 
a  rapidly  increasing  population.  They  have  a  com- 
mon interest  in  the  prosperity  of  this  favored  state. 


Above  all,  they  have  a  common  interest  in  our  coun- 
try, favored  above  all  the  other  countries  of  the  earth, 
and  in  preserving  this  government,  the  freest  in  all 
history. 

"That  the  points  of  agreement  between  the  different 
classes  are  so  overwhelmingly  great  as  compared  with 
the  points  of  conflict  as  to  make  the  latter  seem  small 
indeed,  let  those  graves  'over  there'  bear  eloquent  testi- 
mony— ^those  graves  of  employer  and  employe,  of  rich 
and  poor,  Jew  and  Gentile,  Catholic  and  Protestant, 
vrho  fought  side  by  side,  who  died  together  and  who 
now  sleep  the  last  long  sleep  under  the  lilies  in  France. 
He  is  no  safe  guide,  no  real  lover  of  mankind  who, 
ignoring  these  points  of  agreement,  preaches  only  the 
doctrine  of  class  conflict,  the  destructive  gospel  of  class 
hate.  ♦  ♦  ♦ 

"Will  you  indulge  me  in  just  one  word  of  kindly 
advice?  Never  before  was  there  such  crying  need  for 
building;  never  before  was  there  greater  opportunity 
for  the  joint  investment  of  capital  and  labor.  The 
golden  grain  of  prosperity  is  ripe.  It  awaits  the 
reaper.    Adjust  your  differences  and  reap  t" 


Judgment  Against  Longshoremen's  Unions 
for  Loss  on  Violation  of  Their  Trade  Agreement 


Holland-American  Steamship  Co.  v.  Stevedores'  and 
Longshoremen's  Benevolent   Society  and  Long- 
shoremen's Protective  Union  Benevolent  Associa- 
tion, ( Fed.  Eastern  District  of  Louis- 
iana). 
The  defendant  unions  are  incorporated  under  the 
laws  of  Louisiana  for  the  purpose,  among  other  things, 
of  regulating  the  wages  and  hours  of  labor  of  their 
members  for  work  on  the  levees  of  New  Orleans.    The 
members  of  one  association  are  white  men  and  the 
other,  colored  men.  They  entered  into  a  trade  contract 
with  all  the  ship  agents  and  employing  stevedores  at 
New  Orleans,  on  September  16,  1917,  for  a  period  of 
three  years,  which  provided,  among  other  things,  that 
the  work  should  be  divided  equally  between  the  two 
associations.    The  National  Adjustment  Commission 
modified  the  terms  of  this  contract  as  to  wages  and 
hours  on  November  22,  1919.    The  award  was  ratified 
by  the  defendant  unions.    The  court  in  its  opinion 
stating  the  facts  says: 

"By  the  terms  of  the  contract  the  stevedores  are 
required  to  hire  members  of  the  respondent  unions  as 
foremen,  and  the  ship  agents  and  stevedores  agree  to 
employ  only  members  of  the  unions,  if  they  are  avail- 
able. There  are  not  enough  members  of  the  unions  to  do 
all  the  work  on  the  docks,  so  non-union  laborers  are 


usually  employed  in  addition.  The  members  of  the 
unions  pay  5  per  cent  of  their  daily  earnings  to  the 
union  in  lieu  of  dues.  For  some  unexplained  reason 
the  unions  also  collect  5  per  cent  from  the  non-union 
men,  though  they  receive  no  benefits. 

"Employment  is  conducted  as  follows:  The  fore- 
man, who  is  a  member  of  the  union,  hires  the  men. 
If  sufficient  union  men  are  not  present  he  supplies  the 
deficiency  with  non-union  men,  but  as  soon  as  a  union 
man  appears  and  demands  a  job  he  discharges  a  non- 
union man  instantly,  though  he  may  have  made  but 
part  of  an  hoar,  and  employs  the  union  man  in  his 
place." 

The  Holland-American  steamship  "Amsteldijk" 
arrived  at  New  Orleans,  December  17,  1919,  partly 
loaded  with  kainite.  Members  of  defendant  unions 
commenced  unloading  and  continued  to  unload  at  the 
contract  rate  of  80c  per  hour  until  quitting  time,  Satur- 
day, December  20th.  On  Monday  the  same  men 
refused  to  continue  unloading  unless  they  received  90c 
per  hour.  The  ship  declined  to  pay,  and  the  consignees, 
the  warehousemen,  who  were  parties  to  the  trad^ 
agreement  with  the  stevedores,  notified  the  presidents 
of  the  unions  to  furnish  men  at  the  contract  rate.  The 
presidents  of  the  unions  made  some  effort  to  induce 
the  men  to  resume  work,  but  failing  to  persuade  them 
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to  work,  notified  the  ship's  agent  it  might  employ  non- 
union men.  The  ship  was  delayed  seven  days,  and 
then  the  unions  held  general  meetings  and  adopted 
resolutions  ordering  the  men  to  resume  work,  and 
thereafter  forty-five  men  were  employed  day  and  night 
in  unloading. 

The  Steamship  Company  thereupon  sued  the  unions 
in  admiralty  for  demurrage.  The  defenses  set  up  are 
stated  by  the  court  as  follows: 

"It  is  contended  on  behalf  of  respondents  (the 
unions)  that  the  contract  is  unilateral  and  void  for 
want  of  mutuality ;  that  libellant  (the  Steamship  Com- 
pany) was  under  no  obligation  to  send  its  ships  to  New 
Orleans  and  furnish  work  for  respondents  members; 
that  respondents  are  not  bound  to  furnish  labor  at  all ; 
that  the  action  of  certain  members  in  quitting  was 
their  action  as  individuals  and  the  unions  can  not  be 
bound  in  any  event  by  them,  as  the  officers  of  the  union 
did  not  order  or  approve  of  their  quitting;  that  non- 
union labor  could  have  been  hired  to  do  the  work  and 
libellant's  agent  was  so  notified ;  and  that  libellant  has 
failed  to  minimize  its  damages." 

As  to  the  obligation  of  the  unions  under  the  contract, 
the  court  says : 

''The  contract  absolutely  binds  all  of  the  ship  agents 
and  empoljdng  stevedores  of  the  port  of  New  Orleans 
to  employ  none  but  members  of  the  respondent  unions 
if  they  are  available.  By  it  the  respondents  establish 
the  principle  of  collective  bargaining,  obtain  the  closed 
shop,  forty-four  hours'  week,  extra  rates  of  pay  for 
overtime,  and  their  own  working  conditions,  all  that 
union  labor,  so  far,  has  ever  contended  for.  I  think 
the  contract  is  valid  and  imposes  the  reciprocal  obliga- 
tion on  respondents  to  work  according  to  the  contract 
in  good  faith.  There  is  no  doubt  the  action  of  the  men 
was  arbitrary  and  amounted  to  a  breach  of  the  con- 
tract. ♦  ♦  ♦ 

"It  is  shown  that  some  of  the  men  who  quit  work 
did  not  seek  emplo3anent  elsewhere  but  remained  in 
the  vicinity  of  the  vesseL  The  foreman,  a  member  of 
the  union,  did  not  seek  to  employ  non-union  men.    He 


testified  non-union  men  will  not  work  when  union  men 
are  on  strike.  The  action  of  the  union  men  in  this  case 
had  all  the  elements  of  a  strike.  Considering  the  con- 
trol exercised  over  the  non-union  men,  the  fact  that  the 
foreman  was  a  member  of  the  union,  whom  the  steve- 
dore was  forced  to  employ,  and  that  union  men  were 
available,  though  unwilling  to  work,  I  think  the  testi- 
mony of  the  foreman  is  conclusive,  though  there  is 
some  testimony  of  a  general  character  that  non-imion 
men  might  have  been  secured.  Under  these  conditions 
the  respondents  are  responsible  for  the  action  of  a  con- 
siderable number  of  its  members,  as  here  shown." 

It  is  a  principle  of  the  law  of  damages  that  the  per- 
son suffering  damages  must  take  whatever  action  is  in 
his  power  to  minimize  his  damages,  and  upon  this 
point  the  court  said: 

"This  brings  up  the  question  of  damages.  Undoubt- 
edly the  ship  was  delayed  and  demurrage  accrued,  but 
this  might  have  been  avoided  by  paying  the  extra 
wages  demanded.  The  recovery  should  be  confined  to 
what  it  would  have  cost  for  additional  wages  to  unload 
the  ship  at  the  rate  demanded.  As  the  evidence  is  not 
certain  on  that  point  the  case  will  be  referred  to  a  com- 
missioner to  ascertain  the  damages.  Libellant  to  have 
a  decree  for  that  amount  with  interest  at  5  per  cent 
from  date  of  decree  until  paid.  Respondents  to  pay 
all  costs,  to  be  divided  between  them  equally." 

The  cases  are  increasing  in  number  in  which  the 
courts  are  recognizing  trade  agreements  as  binding 
upon  the  individual  members  of  trade  unions,  parties 
to  agreements,  and  as  part  of  their  contracts  of  employ- 
ment, which  the  individuals  may  be  restrained  from 
breaking  so  long  as  they  seek  to  maintain  the  relation 
of  employer  and  employe  with  employers  who  are 
bound  by  the  agreement,  and  for  breaches  of  which 
the  individuals  and  the  unions  may  be  subjeoted  to 
damages.  It  is  time  for  both  parties  to  the  industrial 
controversy  to  realize  that  their  conduct  in  industrial 
controversy  like  their  conduct  in  the  management  of 
business  or  personal  affairs,  cannot  be  conducted  out- 
side of  the  realm  of  good  faith. 


PubKc  Policy  WiU  Not  Tolerate  Private  Control  of  Public  Office 


Schneider,  et  al.  v.  Local  Union  No.  60,  United  Ass'n  of 

Journeymen  Plimibers,  etc.,   (Supreme  Court  of 

Louisiana,  40  So.  700,  1905). 

The  case,  altho  an  old  one,  is  in  point  with  the 

English  case  of  Osborne  v.  Amalgamated  Society  of 

Railway  Servants,  an  account  of  which  was  reviewed 

in  the  May  issue  of  LAW  AND  LABOR.    It  deals 

with  the  attempt  of  a  union  to  control  the  appointment 


of  public  officers  and  condemns  that  attempt  as  in 
violation  of  public  policy  and  the  fundamental  princi- 
ples of  government.  There  can  be  no  doubt  as  to  the 
correctness  of  this  decision,  as  there  can  be  no  doubt 
of  the  correctness  of  the  British  decision.  Nor  is  the 
point  a  novel  one.  The  law  affords  ample  protection 
to  the  voters  in  their  right  to  the  freedom  of  elections 
and  the  independence  of  their  representatives,  but  it 
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remains  for  the  people  to  claim  their  rights  and  to  be 
insistent  upon  them. 

In  1902  the  General  Assembly  of  Louisiana  passed 
an  Act  providing  for  a  board  of  examiners  of  plumbers 
for  the  city  of  New  Orleans,  and  pursuant  thereto  the 
mayor  named  three  master  and  two  journeymen  plumb- 
ers to  constitute  the  board.  The  board  organized  in 
August,  1903,  and  elected  a  plumbing  inspector.  The 
journeymen  plumbers  of  New  Orleans  were  organized 
in  the  defendant  union  and  in  July,  1902,  immediately 
after  the  Act  was  passed  the  union  held  a  meeting  in 
which  the  following  action,  as  recorded  in  the  minutes, 
took  place: 

"We  have  a  secret  ballot.  Theodore  CorrejoUes, 
Peter  Llibert,  E.  Schekeler,  E.  C.  Hawley,  and  Frank 
Robinson  were  placed  in  nomination,  which  resulted 
in  Frank  Robinson  and  Peter  Llibert  elected  to  act  as 
board  of  examiners,  and  Theodore  CorrejoUes  to  act 
as  reserve  member.  Brothers  Wm.  McGilvray,  Wm. 
Price,  and  E.  Glennon  were  placed  in  nomination. 
Brother  McGilvray  was  elected  as  chief  inspector. 
Carried." 

The  mayor,  however,  tendered  the  appointment  of 
journeymen  plumbers  to  two  other  gentlemen,  mem- 
bers of  the  union.  But  they  declined  the  appoint- 
ment, and  the  union  in  December  placed  the  following 
upon  its  minutes : 

"Any  member  accepting  positions  on  plumbers' 
board  except  regular  appointed  members  of  Local 
No.  60,  be  fined  $100  and  be  expelled  from  the  union," 
to  which  was  added,  "We  tender  Brothers  Patterson 
and  Ybos  a  vote  of  thanks  for  declining  positions  on 
plumbing  board." 

In  March,  1903,  the  local  sent  its  roster  to  the  mayor 
"so  he  can  select  two  members  for  the  plumbing 
board,"  omitting,  however,  the  names  of  the  men  he 
had  rejected  and  appointed.  He  selected  therefrom 
the  plaintiffs  and  his  appointment  met  with  the 
approval  of  the  union  in  April,  by  the  following 
minute : 

"The  names  selected  by  the  mayor  of  the  two  mem- 
bers of  Local  No.  60  to  act  as  members  of  plumbing 
board  be  indorsed  by  this  local.    Carried." 

At  a  subsequent  meeting  in  April,  however,  when 
the  question  of  the  board's  choice  of  inspector  was 
under  discussion,  the  minutes  of  the  union  show  that : 

"Brother  Schekeler  and  Brother  Schneider  be 
instructed  to  vote  for  Local  No.  60*8  candidate  for 
inspector,"  to  which  was  added:  "We  give  Brother 
McGilvray  credentials  as  candidate  No.  60  for  plumb- 
ing inspector." 

Two  days  later,  and  the  night  before  the  selection 


of  inspector  was  to  be  made  by  the  board,  the  union 
adopted  the  following: 

"Motion  by  Knable,  and  seconded  by  Sutherland, 
that  the  two  members  of  L.  U.  No.  60  who  were 
appointed  on  the  plumbing  board  be  fined  $25  and, 
with  the  sanction  of  the  executive  committee  of  the 
U.  A.,  the  fine  be  increased  to  $150  if  they  do  not  vote 
for  Brother  William  McGilvray  as  inspector  of  plumb- 
ing for  the  city  of  New  Orleans.  Any  other  member 
outside  of  McGilvray  taking  the  position  of  plumbing 
inspector  be  fined  same  as  two  members  of  plumbing 
board.  Any  member  taking  position  of  plumbing 
inspector  be  expelled  from  local." 

However,  when  the  board  met,  the  plaintiff,  Schnei- 
der, voted  for  one  Glennon,  lately  president  of  the 
union,  and  the  plaintiff,  Schekeler,  voted  for  one 
O'Dowd,  and  the  following  day  the  union  decreed 
that: 

"The  constitution  and  by-laws  be  enforced  in  regard 
to  Brothers  Schekeler  and  Schneider  in  regard  to  tiheir 
action  on  the  board  of  examiners." 

The  enforcement  took  the  form  of  a  fine  levied 
against  the  plaintiffs,  and  the  following  order  to  boy- 
cott them  passed  in  September: 

"President  DeLeon  ruled  that  members  who 
worked  in  shops  with  E.  Schekeler  and  S.  Schneider, 
after  knowing  that  said  men  were  working  in  said 
shops,  be  fined  not  less  than  $5.  So  ordered.  Brother 
William  O'Brien  appealed  from  the  decision  of  the 
chair,  after  which  a  vote  was  taken,  and  the  chair  was 
sustained  by  a  vote  of  32  to  5.  So  ordered.  Moved 
and  seconded  that  Brothers  who  had  worked  with 
E.  Schekeler  and  S.  Schneider  on  Monday,  September 
14th,  be  fined  the  amount  of  two  days'  wages,  and  if 
they  continued  to  work  with  said  men  on  Tuesday, 
September  15,  1903,  they  be  fined  the  sum  of  $25  each 
additionally.  Amendment.  That  fine  so  collected  be 
paid  to  brothers  who  quit  work  on  account  of  Scheke- 
ler and  Schneider,  etc." 

As  a  result  of  this  action,  plaintiffs  were  discharged 
by  their  employers.  They  immediately  busied  them- 
selves in  an  attempt  to  secure  relief  through  the  union, 
but  in  spite  of  three  petitions  which  were  submitted  by 
members  in  good  standing  for  a  revision  of  the  action 
of  the  union  and  in  spite  of  the  letters  of  their  attorney 
to  the  union  and  to  the  National  Organization,  they 
were  unable  to  get  any  consideration  or  any  relief,  and 
the  union  responded  to  a  letter  addressed  to  them  by 
the  plaintiffs'  attorney  with  a  resolution  that: 

"Letter  from  Martin  H.  Manion,  in  regard  to 
Schekeler  and  Schneider  case,  be  thrown  into  the 
wastebasket." 
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Thereupon  they  brought  action  and  secured  judg- 
ment directing  the  union  and  its  officers  to  reinstate 
the  plaintiffs,  setting  aside  the  fines  imposed  upon 
them,  enjoining  the  boycott  and  granting  damages  in 
the  sum  of  $482  to  the  plaintiff  Schekeler  and  $466  to 
Schneider.  Of  these  sums  $200  in  each  case  was  puni- 
tive damages.  In  the  opinion  of  the  court  upon  appeal 
of  this  case,  the  court  said: 

"The  union's  rules  of  order  specifically  provide  that, 
'Partisan  politics  or  sectarian  discussion  shall  not  be 
permitted  in  the  meetings  under  any  circumstances.* 
The  introduction  of  a  resolution  committing  the 
organization  to  the  support  of  a  particular  political 
party  or  a  particular  dogma  of  religion  would  there- 
fore be  a  violation  of  a  fundamental  law  of  the  union, 
as  construed  by  the  union,  and  its  adoption  would 
impose  no  obligation  on  its  members,  and  it  must  be 
read  into  those  rules  that  the  introduction  of  a  resolu- 
tion which  is  violative  of  the  fundamental  law  of  the 
land  has  no  better  foundation  and  its  passage  no 
greater  effect." 

The  court  thereupon  quoted  the  following  extract 
from  Greenhood's  work  on  Public  Policy : 

"Any  contract  which  contemplates  conduct  which 
will  amount  to  an  imposition  upon  a  public  officer  in 
the  exercise  of  his  discretion  is  void.  *  *  *  Any  con- 
tract by  one  acting  in  a  representative  capacity,  which 
restricts  the  free  exercise  of  a  discretion  vested  in  him 
for  the  public  good,  is  void,  *  *  *  Any  contract  to 
appoint  to  a  public  office,  or  involving  the  sale  of  a 
public  office,  or  quasi  public  office,  or  to  do  anything 
in  consideration  of  the  promisee  exchanging  offices, 
or  securing  an  office  for  the  promisor,  or  recommend-' 
ing  him  for  such  office,  or  resigning  any  office,  is  void. 
*  *  ♦  It  is  the  duty  of  the  officer,  having  a  power  of 
appointment,  to  make  the  best  appointment  in  his 
power,  at  the  time  when  he  makes  the  appointment. 
The  public  have  a  right  to  demand  this,  and  it  is  against 
public  policy  that  he  should  be  deprived  of  the  exercise 


of  his  best  judgment  by  a  contract  previously  made. 
If  he  has  promised  the  office  to  one  person,  and  has 
since  discovered  that  the  public  will  be  better  served 
by  another,  he  must  be  at  liberty  to  make  the  better 
appointment,  and  that,  too,  although  no  such  absolute 
disqualffication  may  exist  in  regard  to  the  person  to 
whom  it  was  first  promised  as  would  constitute  a 
defense  to  an  action  in  damages  if  such  action  could  be 
maintained  on  the  promise.  Whatever  may  be  the 
practice,  appointments  are,  in  theory,  made  for  the 
public  good.  That  is  the  reason  why  the  appointee 
may  not  purchase  the  office.  In  a  similar  way,  though 
not  to  the  same  extent,  the  public  good  would  be 
injured  if  a  promise  to  make  an  appointment  were  held 
to  be  legally  binding,  so  as  to  control  the  exercise  of 
that  judgment  which  the  appointing  officer  ought  to 
exercise  when  he  makes  the  appointment.  The  right 
of  appointment  is  not  the  property  of  the  appointing 
officer,  and  he  has  no  right  to  barter  it  or  to  dispose  of 
it.  It  is  merely  a  political  power  intrusted  to  him  to 
be  exercised,  not  to  be  sold.  ♦  *  *  Any  contract  by 
which  *  *  *  the  liberty  of  an  elector  to  vote  according 
to  his  conscience  is  restricted,  or  which  contemplates 
the  use  of  improper  influence  upon  such  elector,  or  is 
calculated  to  exercise  an  injurious  influence  over  the 
purity  of  elections  in  the  state,  or  in  another  state,  is 
void.*' 

The  court  then  went  on  to  say : 

"If  therefore,  the  appointment  of  McGilvray,  rather 
than  of  some  other  and  perhaps  more  competent  man, 
to  the  position  of  inspector,  could  be  considered  as 
furthering  the  purposes  for  which  the  defendant  herein 
was  established,  nevertheless  the  attempt  to  secure 
that  appointment,  by  threatening  and  imposing  fine  and 
suspension,  in  their  capacity  as  members  of  the  union, 
upon  public  officials  charged  with  such  appointment, 
was  a  violation  of  law;  and  this,  whether  those  officials, 
as  members  of  the  union,  had  committed  themselves 
to  McGilvary's  candidacy  or  not." 


Qosed  Shop  Contract  in  New  Jersey  Lawful 


Reihing  v.  Local  Union  No.  52,  International  Brother- 
hood of  Electrical  Workers,  (109  Atl.  367). 

The  defendant  union  entered  into  an  agreement  with 
all  the  master  electricians  in  the  city  of  Newark  and 
vicinity,  or  a  substantial  majority  of  them,  which, 
among  other  things,  provided  as  follows : 

"No  man  not  a  member  of  the  I.  B.  E.  W.  (the 
defendant)  and  holding  a  working  card  of  permit  from 
this  local  union,  shall  be  employed  at  any  time  by  the 
party  of  the  first  part  (the  contractor)  at  electrical 


work,  except  work  covered  and  controlled  by  another 
local  union  of  the  I.  B.  E.  W. 

"Labor  shall  not  be  furnished  to  any  one  not  a  regu- 
lar electrical  contractor  unless  the  prevailing  rate  for 
labor  charged  by  the  electrical  contractor  is  paid  for 
the  same. 

"Any  firm,  corporation,  or  individual  engaged  in  the 
electrical  contracting  trade  refusing  to  sign  this  agree- 
ment will  be  considered  unfair  by  this  local  union.'* 

The  plaintiff,  an  electrician  of  twenty-five  years' 
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Standing,  was  excluded  from  the  union  and  his  tem- 
porary card  annulled,  as  the  defendant  alleged,  because 
he  failed  to  pass  its  technical  entrance  examination. 
He  thereupon  sued  the  union  for  damages  for  violation 
of  the  New  Jersey  anti-trust  laws,  the  so-called  "seven 
sisters,"  alleging  that  the  terms  of  the  contract  above 
set  forth  came  within  their  prohibition  and  that  in  any 
event  a  contract  for  a  closed  shop  was  unlawful. 

The  court  held,  however,  that  the  state  anti-trust 
laws  spoke  "in  terms  of  business  or  commerce,  prod- 
ucts, merchandise  or  commodity,"  and  that  a  closed 
shop  contract  did  not  come  within  their  provisions. 
The  court  also  held,  that  the  contract  itself  was  not 


unlawful,  although  it  did  not  discuss  the  question  of 
public  policy,  or  refer  to  the  argument  upon  that  point 
pressed  by  counsel. 

This  case  is,  however,  to  be  distinguished  from  the 
case  of  Baldwin  Lumber  Qjmpany,  et  al.,  v.  Local  No. 
560,  International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Stablemen  and  Helpers  of  America,  et  al., 
reviewed  in  the  April  issue  of  LAW  AND  LABOR, 
which  pronounced  a  strike  to  compel  employers  to 
sign  a  closed  shop  agreement  to  be  illegal.  In  other 
words,  a  closed  shop  agreement  is  not  illegal,  but  the 
use  of  the  strike  weapon  to  force  the  making  of  a 
closed  shop  agreement  is  illegal. 


Another  Decision  from  the  Kansas  Court  of  Industrial  Relations 


Davidson  v.  The  Joplin  &  Pittsburg  Ry.  Co.,  (Court 
of  Industrial  Relations,  Kansas). 

The  complainants  are  members  of  Local  Union  No. 
497,  of  the  Amalgamated  Association  of  Street  and 
Electric  Railway  Employes  of  America,  all  of  whom 
are  employes  of  the  defendant  company,  an  electric 
interurban  railway,  and  who  embrace  not  only  motor- 
men  and  conductors,  but  blacksmiths,  machinists,  car- 
penters, painters,  pitmen,  armature  winders,  car  clean- 
ers, head-light  men  and  telephone  men,  and  their 
helpers.  Their  demand  is  for  an  increase  in  their 
wages. 

The  Company  denied  the  jurisdiction  of  the  court 
on  the  ground  that  it  was  engaged  in  interstate  com- 
merce, in  that  its  main  line  runs  from  Joplin,  Mo.,  to 
Pittsburg,  Kansas.  Insomuch  as  the  Company  was 
employing  and  serving  residents  of  Kansas  this  argu- 
ment did  not  impress  the  court.  The  Company  then 
answered  the  complaint,  alleging  the  existence  of  a 
contract  between  it  and  its  employes  dated  August  1, 
1914,  and  expiring  August  1,  1920,  fixing  the  wages 
and  conditions  of  employment,  and  charging  that  an 
alteration  of  the  terms  thereof  by  the  court  would  work 
a  violation  of  the  Federal  and  State  Constitutions  as 
to  their  provisions  against  the  impairment  of  contract. 
The  Company  further  denied  that  a  controversy  had 
arisen  which  endangered  the  continuous  operation  of 
the  railroad  and  further  alleged  that  it  was  unable 
with  its  present  earnings  to  pay  a  higher  rate  of  wages. 


It  appeared  that  some  voluntary  increases  had  been 
made  since  August  1,  1914,  and  that  in  May,  1918,  a 
wage  controversy  was  submitted  to  the  War  Labor 
Board,  which  had  advanced  wages  and  authorized  an 
application  for  further  revision  in  February,  1919. 

The  court  s^^ept  these  objections  aside  by  reference 
to  the  evidence  showing  that  the  Company's  employes 
working  at  42c  an  hour  after  a  full  day's  work  of  ten 
hours,  had  been  compelled  "to  take  extra  jobs  of  even- 
ings and  nights,"  to  eke  out  their  earnings.  It  then 
discussed  the  paramount  duty  of  the  court  to  see  that 
labor  received  a  fair  return  and  referred  to  recent 
increases  in  freight  and  passenger  rates  that  had  been 
granted  to  the  Company  by  the  Industrial  Relations 
Court.  It  thereupon  set  forth  a  "fair,  just  and  reason- 
able minimum  wage  scale,"  raising  the  pay  of  motor- 
men  and  conductors  of  more  than  one  year's  service 
from  42c  to  51c,  and  in  the  second  year  of  service  to 
55c  per  hour  for  a  ten-hour  day,  and  increasing  the 
other  rates  anywhere  from  3c  an  hour  for  helpers  to 
Syic  for  machinists  for  a  ten-hour  day.  The  opinion 
states,  however,  that  this  scale  shall  apply  only  to 
such  employes  as  are  actually  bona  fide  residents  of 
Kansas  and  whose  work  is  located  wholly  or  prin- 
cipally within  the  State.  The  decree  takes  effect  May 
1st  to  continue  in  force  and  effect  for  a  period  of  six 
months,  or  until  changed  by  agreement  of  the  parties 
with  the  approval  of  the  court. 


New  York  Merchants  Open  Campaign  for  the  Freedom  of  Commerce 


The  series  of  strikes  in  the  transportation  trades  in 
and  around  the  City  of  New  York,  strikes  for  increases 
in  wages,  strikes  for  recognition  of  unions,  strikes  in 
sympathy  with  strikers,  discriminations   in  favor  of 


union  hauled  goods  against  non-union  hauled  goods, 
strikes  by  truckmen,  stevedores,  railroad  switchmen 
and  lightermen  have  made  the  conditions  of  commerce 
in  the  port  of  New  York  intolerable.    Thousands  of 
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pounds  of  food  have  been  permitted  to  rot  upon  the 
piers.  One  method  of  discrimination  against  goods 
belonging  to  firms  which  refuse  to  sign  union  con- 
tracts was  set  forth  in  the  description  of  the  case  of 
Burgess  Brothers  against  Stewart  in  the  May  issue. 
Early  in  May  the  Merchants'  Association  of  New  York 
took  hold  of  the  situation  in  a  vigorous  way  and 
appointed  a  Citizens'  Transportation  Committee  to 
consider  the  ways  and  means  of  clearing  the  port  of  its 
congestion  and  forcing  the  unions  to  serve  the  public 
without  discrimination,  or  cease  to  serve  at  all.  At  a 
luncheon  in  the  Hotel  Astor,  on  May  18th,  the  strikes 
conducted  by  the  transportation  trades  in  the  port  of 
New  York  were  thoroughly  discussed  by  Mr.  William 
Fellowes  Morgan,  President  of  the  New  York  Mer- 
chants' Association,  before  a  gathering  of  more  than 
2,000  merchants.  The  effort  of  the  Merchants'  Associ- 
ation in  conferences  with  the  labor  leaders  to  bring 
these  strikes  to  an  end  and  to  secure  the  impartial 
treatment  of  all  merchants  was  reviewed,  and  it  was 
pointed  out  that  the  time  had  come  when  if  the  people 
of  New  York  were  to  receive  the  materials  which  they 
need  to  support  their  labor  and  their  lives,  the  mer- 
chants must  clear  up  this  situation. 

Mr.  Morgan  said : 

"We  are  going  to  do  this  job  ourselves,  and  do  it 
thoroughly.  Any  one  here  who  is  not  in  the  frame  of 
mind  where  he  will  be  prepared  to  do  his  full  duty, 
and  who  cannot  be  counted  upon  for  loyalty  and 
determination,  would  best  quietly  and  promptly  leave 
this  meeting. 

"We  are  here  in  the  interest  of  New  York,  to  see 
that  law  and  order  shall  be  maintained,  to  the  end  that 
there  may  be  guaranteed  to  every  law-abiding  indi- 
vidual the  God-given  right  to  work  and  to  live  in  peace 
and  safety. 

"I  want  one  thing  thoroughly  understood — this  is 
not  a  movement  to  create  a  condition  whereby  working 
people  are  deprived  of  their  unquestioned  right  of 
organization,  or  are  deprived  of  the  reasonable  and 
legitimate  use  of  the  power  of  organization,  nor  has  it 
any  desire  to  see  the  creation  of  conditions  which 
might  tend  toward  the  exploitation  of  working  people. 

"We  believe  that  genuine  prosperity  depends  upon 
the  broadest  diffusion  of  well-being  in  the  community, 
that  essential  to  this  attainment  is  the  widest  degree 
of  human  liberty ;  that  removal  of  tyranny  and  unwar- 
ranted domination,  no  matter  by  whom,  or  in  what 
manner  exercised,  must  be  accomplished. 

"Men  of  business,  we  are  trustees  for  the  people  of 
this  great  City,  and  there  is  an  obligation  resting  on 
each  and  every  one  of  us  to  help  protect  those  many 


thousands  of  our  citizens  who,   less  fortunate  than 
ourselves,  are  unable  to  defend  themselves." 

Mr.  Frederick  J.  Koster,  Chairman  of  the  Committee 
on  American  Ideals  of  the  Chamber  of  Commerce  of 
the  United  States  and  formerly  President  of  the  San 
Francisco  Chamber  of  Commerce,  described  the  suc- 
cessful efforts  of  the  merchants  of  San  Francisco  to 
free  that  port  in  1916  of  the  autocratic  hold  of  the 
transportation  trades. 

Mr.  Walter  Gordon  Merritt,  counsel  for  the  Citizens' 
Transportation  Committee,  addressed  the  meeting  and 
said,  among  other  things : 

"Let  me  emphasize  what  has  already  been  said  by 
some  of  the  speakers:  that  our  Committee,  and  the 
citizens  of  New  York  have  no  quarrel  with  organized 
labor  unions  as  long  as  they  pursue  their  legitimate 
functions  and  as  long  as  they  respect  the  rights  of  the 
individual  and  the  welfare  of  the  public  as  a  whole. 
(Applause.)  But  our  Committee  is  resolved  that  no 
legitimate  merchandise  shall  become  contraband  of 
commerce.  (Applause.)  Our  Committee  is  resolved 
that  no  workman,  however  humble,  shall  become  a 
commercial  leper.  *  *  * 

"'We  are  confronted  with  a  conspiracy  against  the 
liberty  and  welfare  of  our  people.  The  Transporta- 
tion Trades  Council  of  the  Port  of  New  York,  of  which 
Mr.  Morgan  has  spoken,  is  an  organization  of  only  a 
little  over  100,000  men,  covering  checkers,  weighers, 
handlers  of  freight  and  express,  coal  handlers,  truck- 
men and  lighterage  men.  That  combination  has 
resolved  to  deny  transportation  facilities  to  any  mer- 
chandise which  has  been  operated  by  non-union  men 
at  any  point;  to  deny  transportation  facilities  to  any 
employer  and  to  any  merchant  who  has  not  entered 
into  union  agreements  covering  the  employment  of 
men  who  would  be  eligible  to  that  Trades  Council.  A 
conspiracy  to  deprive  the  American  people  of  the  right 
to  have  merchandise  flow  into  the  markets  of  the 
Nation  or  to  exercise  their  sovereign  right  of  choice  as 
consumers.  *  *  ♦ 

^'The  coal  men  will  not  fill  the  bunkers  unless  every- 
thing is  unionized.  Union  truckmen  will  not  haul  to 
the  coastwise  lines  because  non-union  men  are  there 
employed.  The  lighterage  men  are  now  out  on  strike 
refusing  to  connect  between  the  railroads  and  the  coast- 
wise lines,  and  refusing  in  any  way  to  serve  these 
coastwise  lines,  and  notice  has  been  but  recently 
served  that  the  employes  in  the  warehouses  will,  after 
May  29,  refuse  to  accept  non-union  merchandise. 
Attempt  to  employ  non-union  men  to  do  the  work 
^diich  the  union  men  are  forbidden  to  do,  and  you  meet 
with  intimidation,  violence  and  the  destruction  of 
property. 
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"Why,  gentlemen,  I  am  told  at  the  ocean-going  piers, 
from  reliable  sources  of  information,  that  a  system  of 
brigandage  prevails  with  graft  and  loot  stalking  boldly 
abroad,  protected  by  intimidation  and  violence,  so  that 
even  government  agents  are  not  tolerated  to  interfere, 
and  hesitate  to  enter  those  docks  unguarded.  We 
understand  that  there  is  an  alliance  between  the  truck- 
men and  longshoremen,  to  the  effect  that  trucks  shall 
not  be  loaded  to  full  capacity,  thereby  giving  more 
employment  to  a  larger  number  of  truckmen,  with  the 
result  that  you  see  those  long  lines  of  trucks  waiting 
sometimes  all  night,  as  the  outcome  of  that  pernicious 
practice. 

"These  piers  are  in  the  hands  of  organized  gangs 
who  have  not  any  fixed  scale  or  rates  which  they 
observe,  and  'shake  down'  the  citizens  for  whatever 
they  can  collect  and  whatever  the  emergencies  of  the 
moment  make  the  merchant  willing  to  pay.  They  tell 
me  that  men  pocket  individually  in  some  cases  $40  to 
$60  a  day.  In  one  instance  $15  was  charged  for  the 
ioading  of  a  single  truck  of  dry  goods  which  before  the 
war  would  have  been  loaded  for  50  cents. 

"Probably  25  per  cent  of  the  merchandise  that  comes 
in  as  imports  is  broken  and  the  packages  are  carefully 
repaired  and  sealed  up  so  that  the  merchant  will  receipt 
for  them  in  good  order.  The  equipment  of  horse 
trucks  is  stolen  so  that  the  owner  must  have  a  repre- 
sentative to  go  around  among  the  junk  shops  and  pay 
toll  for  his  own  property.  *  *  ♦ 

"Has  not  the  time  arrived  when  every  man  who  goes 
into  service  of  this  kind  should  be  sworn  to  serve  all 
the  public  impartially?  Has  not  the  time  arrived 
when  we  must  recognize  that  when  public  and  private 
rights  clash,  the  private  rights  must  give  way?  Has 
not  the  time  arrived  when  we  must  see  that  the  trade 
and  commerce  of  this  city  is  emancipated  from  these 
fetters  and  these  shackles  and  put  upon  a  sound,  effi- 
cient basis,  a  basis  of  fairness  and  justice  to  every- 
body? 

"We  believe  in  the  past,  present  and  future  utility 
of  labor  organizations,  but  when  these  labor  organiza- 
tions lay  profane  hands  upon  the  transportation  facili- 
ties of  this  community,  prostitute  them  as  an  instru- 
ment for  class  aggression,  and  the  destruction  of  the 
right  to  organize  and  remain  unorganized,  then  there 
is  time  to  cry  a  halt. 

"If  organized  labor  will  support  this  platform,  there 
will  be  no  trouble,  there  will  be  no  issue.  If  organized 
labor  chooses  to  lock  horns  with  this  community  upon 
this  issue,  the  people  of  the  community  will  be  equal  to 
the  emergency.     (Applause). 

"Once  let  this  issue  become  known  throughout  this 
Nation,  and  there  is  not  a  community  but  will  turn 


with  anxious  gaze  at  the  outcome.  Yes,  and  pour 
money  into  your  coffers  if  you  are  shameless  enough 
not  to  do  your  part.  When  once  the  American  people 
realize  what  this  means,  what  it  means  to  the  very 
cause  of  democracy,  when  once  their  passion  for  liberty 
are  again  aroused,  this  attempt  at  tyranny  will  be 
driven,  friendless,  from  the  marketplace." 

After  the  address  of  Mr.  Merritt,  the  following  reso- 
lution was  read : 

''Whereas,  The  commercial  life  of  the  City  of  New 
York  and  the  welfare  of  its  people  depend  on  the  free 
flow  of  mrchandise  through  an  impartial  and  uninter- 
rupted transportation  service,  and  such  service  is  now 
confronted  with  restrictions  and  obstructions  which 
threaten  the  City  with  paralsrsis  of  industry  and  com- 
merce, be  it 

''Resolved,  That  we  call  upon  the  appropriate 
officials,  Federal,  State  and  City,  to  take  such  action  as 
shall  bring  this  intolerable  situation  to  an  end ;  and  be  it 

"Further  Resolved,  That  we  heartily  indorse  the 
efforts  of  the  Citizens'  Transportation  Committee,  and 
urge  all  merchants  and  citizens  to  give  it  their  moral 
and  financial  support." 

Thereupon  Mr.  Peter  J.  Brady,  Chairman  of  the 
Allied  Printing  Trades  Council  of  the  State  of  New 
York,  speaking  as  a  representative  of  unions,  said 
that  he  feared  that  the  resolution  on  the  conduct  of  the 
Citizens'  Transportation  Committee  involved  an  attack 
on  the  unions  as  such;  that  he  felt  that  the  meeting 
ought  not  to  vote  upon  the  resolution  until  Mr.  O'Con- 
nor, President  of  the  International  Longshoremen's 
Association,  and  Mr.  Frayne,  General  Organizer  of  the 
American  Federation  of  Labor,  had  been  heard;  and 
that  the  labor  leaders  were,  of  course,  at  all  times 
ready  and  willing  to  confer  with  the  Merchants'  Associ- 
ation on  all  matters  looking  to  the  proper  administra- 
tion of  the  port.  Mr.  Emile  Twyeffort  then  seconded 
the  motion  in  favor  of  the  resolution  with  the  follow- 
ing answer  to  Mr.  Brady : 

"I  second  the  resolution  offered  and  I  call  the  atten- 
tion of  the  assembly  to  the  fact  that  actions  speak 
louder  than  words.  (Applause  and  cheers.)  Your 
Committee,  Mr.  Chairman,  has  gone  further  than  half- 
way to  meet  the  men  that  Mr.  Brady  refers  to,  and  they 
have  been  turned  down  because  the  contract  that  these 
people  entered  into  has  been  broken;  and  until  they 
resume  the  proper  conditions  they  cannot  be  dealt 
with. 

"Mr.  Chairman,  I  do  not  believe  that  there  is  any- 
body here  that  would  believe  that  the  statement  made 
by  the  gentleman  who  has  just  taken  his  seat  has  any 
foundation  whatever.  We  have  been  waiting  and 
waiting  for  the  resumption  of  the  traffic  we  all  depend 
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upon,  and  without  offense  to  any  one  we  simply  ask 
members  of  our  Association  to  stand  by  your  Chair- 
mar,  your  Committee,  and  the  members  of  this 
Chamber  of  Commerce,  to  see  that  resumption  of  busi- 
ness be  declared  in  the  great  Metropolis  of  New  York. 

"Mr.  Chairman,  I  move  you  the  adoption  of  these 
resolutions."     (Applause.) . 

Mr.    Marling,   President   of  the   New   York   State 


Chamber  of  Commerce,  who  presided  over  the  meet- 
ing, thereupon  said : 

"Before  asking  you  to  adopt  the  resolutions,  I  would 
like  to  assure  Mr.  Brady  and  his  associates  that  the 
Committee  will  be  in  session,  and  we  will  be  very  glad 
to  hear  their  side  of  it  again." 

The  resolution  was  unanimously  carried  and  the 
meeting  adjourned. 


Measures  in  Congress 


On  May  10th  the  President  approved  an  Act,  H.  R. 
6750,  providing  for  the  deportation  of  aliens  upon  a 
warrant  of  the  Secretary  of  Labor,  if,  after  hearing, 
the  Secretary  finds  that  such  aliens  are  now  interned 
under  proclamations  issued  by  the  President  during 
the  war,  or  convicted  of  any  violation  of  the  Acts  of 
Congress,  providing  punishment  for  interference  with 
foreign  relations  (May  16,  1918),  prohibiting  the 
manufacture  and  use  in  time  of  war  of  explosives, 
except  as  provided  by  law  (October  6,  1917),  to  prevent 
departure  from  and  entry  into  the  country  contrary  to 
public  safety  (May  22,  1918),  to  punish  the  wilful 
injury  or  destruction  of  war  material  (May  20,  1918), 
to  authorize  the  President  to  increase  temporarily  the 
military  establishment  (May  18,  1917),  to  punish  per- 
sons who  make  threats  against  the  President  (Feb- 
ruary 14,  1917),  to  punish  trading  with  the  enemy 
(October  6,  1917),  and  to  punish  violations  of  the 
Sherman  Anti-Trust  Law  intended  to  aid  a  belligerent 
in  the  European  war. 

In  the  Senate 

On  May  4th,  Mr.  Kenyon,  of  Ohio,  from  the  Commit- 
tee on  Education  and  Labor,  reported  favorably  the 
House  measure  providing  for  the  creation  of  a 
Woman's  Bureau,  in  the  Department  of  Labor,  (Sen- 
ate Report  No.  572). 

On  May  7th,  Mr.  Capper,  of  Kansas,  introduced 
S.  4344,  referred  to  the  Committee  on  the  Judiciary, 
authorizing  associations  of  producers  of  agricultural 
products.  Mr.  Volstead,  of  Wisconsin,  introduced  a 
similar  measure  in  the  House.  This  measure  follows 
closely  provisions  of  H.  R.  13703,  introduced  by  Mr. 
Volstead  on  April  20th. 

On  May  11th,  Mr.  King,  of  Illinois,  introduced 
S.  4385,  referred  to  the  Committee  on  the  Judiciary, 
intended  to  amend  the  Sherman  Anti-Trust  Law.  The 
first  sentence  of  the  first  section  of  the  law  and  the 
descriptive  clauses  of  the  second  section  now  read: 

"Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 


commerce  among  the  several  States,  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal." 

"Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other 
person  or  persons,  to  monopolize  any  part  of  the  trade 
or  commerce  among  the  several  States,  or  with  foreign 
nations,  etc." 

The  intended  amendment  substitutes  therefor  the 
following : 

"Every  contract,  corporation,  association,  combina- 
tion in  the  form  of  trust  or  otherwise,  or  conspiracy  to 
monopolize  or  attempt  to  monopolize  the  trade  or  com- 
merce in  any  commodity  among  the  several  States  or 
with  foreign  nations  is  illegal."  The  amendment  fur- 
ther repeals  the  second  and  third  sections  of  the  law. 

The  effect  of  this  amendment  would  be  to  condemn 
big  business  according  to  its  form  rather  than  to  the 
effect  of  the  method  by  which  it  was  carried  on.  The 
question  would  not  be  whether  the  enterprise  restrains 
trade,  but  whether  it  is  a  "combination  in  the  form  of 
trust  or  otherwise." 

On  May  29th,  Mr.  Poindexter,  of  Washington,  re- 
ported from  the  Committee  on  Interstate  Commerce, 
S.  4204,  intended  to  make  strikes  on  the  railroads 
unlawful.  This  measure  was  reviewed  in  the  May 
issue  of  LAW  AND  LABOR.  The  following  sections 
are  reported  as  an  amendment  to  the  bill : 

"Sec.  4.  That  it  shall  be  unlawful  for  two  or  more 
persons,  being  officers,  directors,  managers,  agents, 
attorneys,  or  employees  of  any  carrier  or  carriers  sub- 
ject to  the  Act  to  regulate  commerce,  as  amended,  for 
the  purpose  of  maintaining,  adjusting,  or  settling  any 
dispute,  demand,  or  controversy  which,  under  the  pro- 
visions of  this  Act,  can  be  submitted  for  decision  to 
the  Committee  of  Wages  and  Working  Conditions  or 
to  a  regional  board  of  adjustment,  to  enter  into  any 
combination  or  agreement  with  the  intent  substan- 
tially to  hinder,  restrain,  or  prevent  the  operation  of 
trains  or  other  facilities  of  transportation  for  the 
movement  of   commodities  or  persons   in   interstate 
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commerce,  or  in  pursuance  of  any  such  combination 
or  agreement  and  with  like  purpose  substantially  to 
hinder,  restrain,  or  prevent  the  operation  of  trains  or 
other  facilities  of  transportation  for  the  movement  of 
commodities  or  persons  in  interstate  commerce;  and 
upon  conviction  any  such  persons  shall  be  punished 
by  a  fine  not  exceeding  $500  or  by  imprisonment  not 
exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

"Sec.  5.  That  nothing  in  this  Act  shall  be  taken  to 
deny  to  any  individual  the  right  to  quit  his  employ- 
ment for  any  reason." 

In  the  House 

On  May  5th,  Mr.  Temple,  of  Pennsylvania,  intro- 
duced H.  R.  13946,  referred  to  the  Committee  on  the 
Judiciary,  which  authorizes  the  President  to  direct  the 
Attorney  General  to  file  a  bill  in  equity  in  the  proper 
District  Court  against  any  person  or  persons  threaten- 
ing to  violate  the  rights  of  a  citizen  or  subject  of  a 
foreign  country  secured  by  treaty  with  the  United 
States.  An  action,  civil  or  criminal,  brought  in  a 
State  court  against  an  alien  to  enforce  an  act  passed 
by  the  State  legislature  which  is  deemed  by  the  Presi- 
dent to  violate  the  rights  of  such  alien  as  secured  to 
him  by  treaty,  shall,  with  the  consent  of  such  alien, 
upon  the  action  of  the  Attorney  General  at  any  time 
before  hearing  or  trial  upon  the  merits  in  the  State 
court,  be  removed  to  the  proper  Federal  court.  In 
such  a  case  the  United  States  as  intervenor  may  be 
heard  by  counsel.  This  measure  further  provides  that 
an  act  committed  in  a  state  or  territory  in  violation  of 
the  rights  of  an  alien  which  constitutes  a  crime  under 
the  laws  of  the  state  or  territory,  shall  also  constitute 
crime  against  the  United  States. 

On  May  13th,  Mr.  Vestal,  of  Indiana,  introduced 
H.  R.  14095,  referred  to  the  Committee  on  Education, 
authorizing  the  Secretary  of  the  Interior  to  co-operate 
with  the  several  States  in  the  education  of  illiterates, 
or  other  persons  unable  to  understand  the  English 
language.  The  Act  appropriates  $4,100,000  for  expendi- 
tures during  the  ensuing  fiscal  year  and  provides  the 
manner  in  which  the  States  may  take  advantage  of  the 
plan  of  Federal  co-operation. 

On  May  11th,  Mr.  Layton,  of  Delaware,  introduced 
H.  R.  14092,  referred  to  the  Committee  on  Appropria- 
tions, intended  to  create  a  Negro  Industrial  Commis- 
sion consisting  of  five  persons,  at  least  three  of  them 
negroes,  to  be  appointed  by  the  President  and  to  hold 
office  for  four  years,  at  a  salary  not  exceeding  $5,000 
per  annum.  It  shall  be  their  duty  to  study  the 
economic  conditions  of  the  negro,  the  labor  problems 
in  which  he  is  interested,  to  stimulate  and  encourage 


thrift  and  industry  among  the  negroes,  to  promote  their 
general  welfare  in  industrial  pursuits  and  to  report 
generally  upon  the  condition  and  welfare  of  the 
negroes.  The  measure  appropriates  $200,000  for  the 
expenses  of  the  Commission  for  the  first  year. 

On  May  17th,  Mr.  Dyer,  of  Missouri,  introduced 
H.  R.  14097,  referred  to  the  Committee  on  the  Judi- 
ciary, "to  assure  persons  within  the  jurisdiction  of 
every  State  equal  protection  of  the  laws  and  to  punish 
the  crime  of  lynching."  This  bill  is  similar  in  purpose 
to  H.  R.  11873,  introduced  by  Mr.  Moores,  of  Indiana, 
on  January  19th,  reviewed  in  the  February  issue. 

On  May  18th,  Mr.  Smith,  of  Michigan,  from  the 
Committee  on  Labor,  reported  H.  R.  544,  authorizing 
the  creation  in  the  Department  of  Labor  of  a  National 
Employment  Bureau.  The  measure  provides  for  a 
Commissioner  of  Employment,  at  a  salary  of  $5,000. 
Requests  for  employes  made  upon  the  Bureau  by 
employers  must  state  whether  a  strike  or  lockout  is 
in  progress  or  pending,  and  this  information  shall  be 
furnished  to  the  applicant  for  employment.  The 
Bureau  may  co-operate  with  State  employment  agen- 
cies and  may  contribute  to  their  maintenance  a  sum 
not  greater  than  the  sum  appropriated  by  the  State 
for  that  purpose.  The  duties  of  the  Division  of 
Information  of  the  Bureau  of  Immigration  shall  be 
transferred  to  the  National  Employment  Bureau.  The 
postal  authorities  are  placed  at  the  service  of  the 
Secretary  of  Labor  in  carrying  out  the  provisions  of 
the  Act. 

On  May  19th,  Mr.  Siegel,  of  New  York,  introduced 
H.  R.  14135,  referred  to  the  Committee  on  Immigra- 
tion and  Naturalization,  providing  an  amendment  to 
the  Immigration  Law  of  February  20,  1917,  in  order  to 
provide  alien  laborers  to  be  employed  in  agricultural 
industries.  It  otherwise  admissible,  such  laborers 
shall  not  be  denied  admission  on  the  ground  of  illiter- 
acy if  sufficient  labor  of  like  kind  cannot  be  found  in 
this  country,  and  that  question  may  be  determined  by 
the  Secretary  of  Labor  upon  application  of  any  person 
interested ;  but  the  labor  so  admitted  shall  be  admitted 
temporarily  and  under  and  in  accordance  with  regula- 
tions promulgated  by  the  Commissioner  General  of 
Immigration  and  a  bond  must  be  deposited  guarantee- 
ing that  they  will  leave  the  United  States  within  six 
months  from  the  date  of  entry,  unless  the  Secretary  of 
Labor  shall  continue  their  admission.  Aliens  to  be 
employed  as  domestic  servants  may  also  be  admitted 
under  like  conditions  and  may  remain  permanently  if 
they  learn  to  read. 

On  May  20th,  Mr.  Fuller,  of  Massachusetts,  intro- 
duced H.  R.  14161,  referred  to  the  Committee  on  the 
Judiciary,  providing: 
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"There  shall  be  established  a  Common  Commodities 
Commission,  consisting  of  five  members,  to  be 
appointed  by  the  President  and  confirmed  by  the  Sen- 
ate, whose  duties  shall  be  to  establish  and  regfulate  the 
maximum  price  which  shall  be  paid  for  the  common 
necessities  of  life. 

"This  commission  shall  submit  to  the  President  of 
the  United  States  each  month  a  list  of  articles  which 
it  has  designated  as  common  necessities  of  life,  and 
such  a  list  shall,  when  approved  by  the  President,  be 
considered  as  the  official  list  of  articles  on  which  said 
commission  shall  fix  the  maximum  price  for  which  they 
shall  be  sold." 

The  salaries  of  the  Commission  and  the  rules  and 
regulations  by  which  it  shall  be  governed  are  to  be 
established  by  the  President,  and  he  is  authorized  to 


take  the  necessary  steps  to  see  that  their  recommenda- 
tions are  carried  out. 

On  May  27th,  Mr.  Ricketts,  of  Ohio,  introduced 
H.  R.  14256,  referred  to  the  Committee  on  Labor, 
providing  that  every  person  within  the  United  States 
who  has  attained  the  age  of  65  and  who  has  been  a 
citizen  for  at  least  20  years  prior  thereto  and  has  not 
persistently  refused  to  work,  and  whose  income  has 
fallen  below  $10  a  week,  shall  receive  a  pension  from . 
the  United  States  which  will,  taking  into  considera- 
tion his  income,  whatever  it  may  be,  assure  him  an 
income  of  $14  per  week.  For  married  couples  living 
together  the  rate  of  pension  shall  be  for  each  three- 
quarters  of  the  rate  for  a  single  person.  Claims  for 
old  age  pensions  shall  be  filed  with  the  Department 
of  the  Interior. 


In  the  State  Legislatures 


Louisiana 

In  a  message  to  the  Legislature  just  convened  the 
Governor  of  Louisiana  has  directed  the  attention  of 
the  Legislature  to  the  need  of  a  bill  requiring  sixty 
days'  notice  of  strikes  or  lockouts  and  a  statement  of 
the  square  deal  stand  on  the  capital  and  labor  issue. 

Public  Utility  Law.  H.  17  designated  as  the  "Pub- 
lic Utility  Law,"  provides  for  the  regulation  of  issu- 
ance of  stocks  and  bonds,  the  arbitration  of  labor  dis- 
putes and  prohibition  of  strikes  and  lockouts,  and 
repeals  laws  granting  to  private  corporations  powers 
and  authority  in  conflict  with  the  act. 

Minimum  Wage  Commission.  H.  35  referred  to  the 
Committee  on  Labor  and  Capital,  provides  for  the 
creation  of  a  Minimum  Wage  Commission  to  estab- 
lish minimum  wages  for  women  and  minors  under 
eighteen  years  of  age.  The  bill  follows  the  principles 
of  the  measure  introduced  in  New  York  and  reviewed 
in  the  February  issue  of  LAW  AND  LABOR. 

Labor.  H.  59  is  a  measure  to  regulate  the  hiring, 
listing,  recruiting  or  advertising  for  labor  within  the 
State,  excepting  farm  work. 

Strike  Breakers.  H.  77  is  a  measure  to  prohibit  the 
importation  of  labor  into  the  State  for  strike  breaking 
purposes. 

Court  of  Industrial  Relations.  H.  79  provides  for 
the  creation  of  a  Court  of  Industrial  Relations  modelled 
after  the  Kansas  Law. 

Massachusetts 

Strike  Notice.    The  Governor  signed  H.   1627  on 

May  5th,  providing  that  "the  Department  of  Labor 

and  Industries  in  directing  applicants  for  employment 

to  any  employer  in  whose  establishment  a  strike  is  in 


progress  shall  so  inform  the  applicant."    Chapter  412 
of  the  Laws  of  1920. 

New  York 

Criminal  Anarchy.  The  measure,  S.  1350,  based 
upon  the  findings  of  the  Lusk  Committee  to  investi- 
gate Bolshevism  and  Communism,  authorizing  the 
Attorney  General  to  conduct  prosecutions  for  criminal 
anarchy  and  appropriating  $100,000  therefor,  was 
vetoed  by  the  Governor,  on  May  19th. 

Education.  S.  1348,  providing  for  the  licensing  and 
supervising  of  schools  and  school  courses  conducted 
by  persons,  firms,  corporations  and  societies,  under 
which  the  State  government  would  have  power  to 
close  any  school  not  satisfactory  to  the  Commissioner 
of  Education,  was  vetoed  by  the  Governor  on  May 
19th.  The  measures,  S.  1351,  providing  educational 
facilities  for  foreign  born  adults  and  minors  over  six- 
teen, and  relating  to  the  employment  of  teachers,  and 
S.  1349  authorizing  the  Commissioner  of  Education  to 
establish  courses  of  study  in  training  to  fit  teachers, 
were  approved  by  the  Governor  on  May  20th.  Chap- 
ters 851  and  852. 

Political  Parties.  The  measures,  A.  1668,  amending 
the  election  law  to  exclude  from  the  definition  of  a 
party  any  political  organization  which  purports  or 
declares  principles  or  policies  determnied  by  the 
Appellate  Division  of  the  Third  Department  of  the 
Supreme  Court  to  tend,  if  carried  into  effect,  to 
endanger  the  existing  Governments,  Federal  and 
State,  and  the  rights  and  privileges  of  institutions 
under  the  Constitution  thereof,  and  A.  1669,  making 
any  person  who  professes  the  principles  or  policies  of 
such  a  party  inillegible  for  office,  were  vetoed  by  the 
Governor,  on  May  19th. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 

Amid  the  rapidly  Mhifting  MceneM  oi  indaatrial  and  Modal  life  of  today,  uniformity  of  ideas  it 
neither  to  he  desired  nor  expected,  and  the  caaae  of  truth  will  he  beet  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  our  association 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained* 


The  National  Association  of  Manufacturers 
Declares  for  Limited  Profit-Sharing,  and  Against  General  Profit-Sharing 


In  its  recent  convention,  in  this  city,  the  National 
Association  of  Manufacturers  approved  the  report  of 
its  Committee  on  "Industrial  Betterment,  Health  and 
Safety,"  which  includes  a  paper  on  profit-sharing. 
The  report  diflFerentiates  between  General  Profit- 
Sharing,  in  which  the  employe  is  given  a  percentage 
of  the  returns  of  the  business  over  and  above  an 
amount  reserved  for  the  employer,  and  Special  Profit- 
Sharing,  in  which  the  amount  to  be  paid  to  the 
employe  is  arbitrarily  fixed  and  is  distributed  in  the 
form  of  bonuses,  payments  to  encourage  thrift,  stock- 
subscriptions,  etc.  The  latter  method  of  distributing 
profits  is  recommended. 

The  Committee  consists  of  Mr.  Carl  M.  Hansen, 
Vice-President,  American  Re-Insurance  Company, 
Huntingdon,  Pa. ;  Mr.  M.  F.  Westover,  Secretary,  Gen- 
eral Electric  Company,  Schenectady,  N.  Y. ;  Mr.  M.  M. 
Davison,  President,  Firth  Carpet  Company,  Firthcliffe, 
N.  Y. ;  Mr.  S.  P.  Bush,  President,  Buckeye  Steel  Cast- 
ings Company,  Columbus,  Ohio ;  Mr.  A.  L.  Humphrey, 
General  Manager,  Westinghouse  Air  Brake  Company, 
Pittsburgh,  Pa.;  Mr.  John  W.  Ferguson,  President, 
John  W.  Ferguson  Company,  Paterson,  N.  J.  These 
gentlemen  were  chosen  for  their  ability  and  wide 
experience  in  industry  and  are  connected  with  estab- 
lishments whose  treatment  of  employes  is  known  to 
be  fair.  Their  conclusions  may,  therefore,  be  regarded 
as  based  on  the  latest  experiences  in  profit-sharing  and 
worthy  the  consideration  of  all  employers  interested 
in  the  subject. 

We  set  forth  below  that  part  of  the  report  which  is 
devoted  to  profit-sharing: 

Profit-Sharing 
"We  may  include  in  the  term  profit-sharing: 
"(1)  General  Profit-Sharing:  Periodical  payments 
by  an  employer  to  his  employes  in  addition  to  wages 
or  salaries  of  all  or  a  percentage  of  the  gains  from  his 
business  over  and  above  an  amount  reserved  for  him- 
self— usually  bearing  a  fixed  relation  to  his  capital 


invested — with  or  without  the  reciprocal  obligation 
on  the  part  of  the  employes  to  share  in  losses,  if  any 
may  be  suffered,  the  employes  sharing  in  proportion 
to  their  earnings.  This  may  be  called  General  Profit- 
Sharing. 

"(2)  Special  Profit-Sharing:  Periodical  distribution 
by  the  employer  to  some  of  his  employes,  in  addition 
to  wages  or  salaries,  of  a  portion  of  his  profits,  in 
amounts  arbitrarily  determined,  with  no  requirement 
or  expectation  that  the  employes  will  share  the  burden 
when  there  are  no  profits.  Such  distribution  may  be 
called  special  Profit-Sharing,  may  be  in  many  forms, 
as  bonuses,  payments  to  encourage  thrift,  or  to  aid 
the  employe  in  acquiring  a  financial  interest  in  the 
employer's  business. 

"In  connection  with  Profit-Sharing  by  periodical  dis- 
tributions in  cash  or  a  portion  of  the  gains  of  the  business 
to  the  wage  earners,  it  is  well  to  inquire  what  should  be 
the  measure  of  profit  which  the  normal  business  may 
justly  make.  Disregarding  Socialistic  doctrine,  it  is  gen- 
erally agreed  that  to  the  employer  there  should  be  reason- 
able return  upon  the  capital  invested,  plus  some  other 
amount  which  shall  be  a  reserve  to  sustain  his  business 
in  bad  times,  to  guard  against  business  hazards,  and  for 
development,  thereby  increasing  the  means  of  production 
and  the  aggregate  wage  payment.  These  profits  are  to 
accrue  only  after  the  payment  to  the  employes  of  the 
standard  rate  of  wage,  having  regard  to  the  capacity 
and  skill  required  of  the  employes.  Such  return  to  the 
employer,  and  such  wages  to  the  worker  may  be  treated 
as  normal,  necessary  and  just.  Speaking  broadly,  if 
there  remain  other  profits,  the  consumer,  the  public, 
should  share  therein  by  way  of  price  reduction;  for  the 
three  parties,  the  employer,  the  employe  and  die  public, 
all  have  a  rightful  interest  in  the  profits.  If  a  business 
permanently  yields  excessive  profits  for  either  the 
employer,  the  employe,  or  both,  it  is  taking  more  than  a 
due  share  of  the  country's  aggregate  production,  puts 
an  unjust  burden  upon  the  consumer  and  is  against  the 
public  interest.     Therefore,  we  may  reasonably  inquire 
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whether  or  not  any  general  plan  of  Profit-Sharing  is 
right  and  practicable,  or  whether  such  plans  may  not 
invariably  be  casual,  and  adaptable  only  to  special  con- 
ditions of  production  and  employment. 

"Profit-Sharing  plans  of  this  kind  have  been  numerous 
and  have  been  warmly  advocated  by  many  persons  as  a 
means  of  ending  the  so-called  conflict  between  capital 
and  labor,  a  cure  for  social  unrest,  and  a  solution  of 
the  problem  of  bringing  about  harmony  and  co-operation 
between  employers  and  employes.  Nevertheless,  both 
experience  and  analysis  prove  that  these  plans  are  gen- 
erally unworkable.  The  literature  of  the  subject  shows 
that  during  the  last  half  century  a  large  number  have 
been  tried  and  the  percentage  of  failure  has  been  so 
great  as  to  force  the  conclusion  that  they  do  not  fit  the 
needs  and  conditions  of  living  of  the  employes.  Usually 
if  the  plan  is  reciprocal  when  the  employe  is  called  to 
share  in  the  losses  he  will  either  refuse  or  be  unable  to 
bear  his  share  of  the  burden.  It  is  hardly  to  be  expected 
that  the  employe  will  set  aside  the  money  received  from 
Profit-Sharing  as  a  fund  upon  which  to  draw  when  he 
must  share  in  losses.  On  the  contrary,  he  will  probably 
use  the  additional  income  to  improve  his  mode  of  living, 
for  increased  comforts  or  luxuries,  so  that  when  business 
reverses  come  he  will  be  unable  to  respond  to  a  call  to 
share  in  losses.  If  there  be  no  obligation  to  share  in 
losses,  when  the  usual  distribution  is  omitted  he  is  likely 
to  be  dissatisfied  and  discontented. 

"The  Committee  of  the  Federation  of  British  Indus- 
tries, appointed  to  report  upon  Profit-Sharing,  reported 
inter  alia  that  Profit-Sharing  gives  a  small  addition  to 
the  earnings,  and  this  must  always  be  the  case  except 
where  the  capital  engaged  bears  a  high  proportion  to 
the  number  of  workers  employed.  Obviously  in  a  busi- 
ness where  the  capital  and  output  is  large  and  the  number 
of  employes  few,  a  small  percentage  of  surplus  profit 
will  be  equivalent  to  a  large  portion,  or  may  even  be  in 
excess,  of  the  total  wages  paid;  whereas,  in  a  business 
where  the  major  portion  of  the  cost  of  the  product  is  in 
labor,  the  ratio  of  profit  to  wages  will  be  wholly  diflferent, 
and  in  fact  the  profit  may  be  but  a  small  percentage  of 
the  wages  paid.  A  corollary  to  this  is  the  conclusion, 
also  stated  by  the  Committee  above  'mentioned,  that 
'Profits  are  not  the  correct  basis  for  the  calculation  of 
wages,  because  the  remuneration  of  the  workers  ought 
not  to  depend  upon  the  success  or  failure  of  the  com- 
mercial management.'  They  might  well  have  added  that 
the  remuneration  must  not  depend  upon  such  success  or 
failure,  inasmuch  as  the  worker  must  have  wages  upon 
which  to  exist. 

"The  employer  takes  the  risk  of  the  business;  the 
employe  must  have  a  regular  and  adequate  rate  of  wage 
that  he  mav  live,  and  the  wage  must  be  and  frequently 


is  paid  when  capital  receives  no  return.  What  the  wage 
should  be  depends  upon  the  prevailing  commercial,  indus- 
trial and  financial  conditions.  If  the  adjustment  of 
industry  were  perfect  there  would  be  no  deferred  pay- 
ment of  wages,  which  in  fact  Profit-Sharing  is;  in  any 
event,  the  necessity  of  the  wage  earner  precludes  such 
deferment  in  any  material  degree. 

"Profit-Sharing  is  urged  in  order  to  bring  about  active 
and  cordial  co-operation  of  the  employe.  There  can  be 
no  effective  substitute  for  fair  dealing  by  the  employer 
and  honest  service  by  the  employe.  In  industry  as  a 
whole  no  bait  of  bonuses  will  win  that  efficiency  and 
contentment  which  is  bred  of  the  conviction  of  the 
employe  that  he  is  getting  a  fair  and  full  wage.  Much 
of  the  present  social  unrest  is  caused  by  false  statements 
that  the  laborer  is  not  getting  his  share,  and  by  futile 
promises  of  co-operative  management  of  quasi-partner- 
ship  of  capital  and  labor. 

"The  relation  of  employer  and  employe  is  fundamental 
in  any  state  of  society  in  which  individual  freedom  is 
maintained.  That  relation  can  end  only  when  the 
socialistic  state  destroys  individual  freedom  and  estab- 
lishes industrial  slavery,  where  there  will  be  no  profit  to 
share.  There  can  be  no  system  more  equitable  than  a 
fair  return  to  the  employer  and  a  fair  wage  to  the 
employe.  Promises  of  periodical  payments  in  addi- 
tion to  regular  wages  are  predicated  upon  the  present 
payment  of  a  portion  only  of  the  wages  earned  and  in 
competitive  industry  are  likely  to  prove  impossible  of 
fulfillment,  holding  out  false  hopes  to  the  wage  earner 
and  bringing  about  discontent.  What  is  needed  is  to 
convince  him  by  fair  dealing  and  conclusive  evidence 
that  capital  is  getting  but  a  fair  return  and  that  he  is 
receiving  his  just  share  in  the  form  of  wages. 

"It  is  easily  demonstrable  that  in  normal  times  in  our 
country  the  surplus  earnings  for  capital  interested  in 
industry  are  but  a  very  small  part  of  the  wages  paid, 
and,  therefore,  if  all  such  surplus  earnings  were  dis- 
tributed as  wages  the  ratio  of  increased  payment  would 
be  small.  One  of  the  largest  and  most  successful 
American  corporations  earned  in  the  fifteen  years  ending 
on  December  31,  1918,  a  surplus  of  $78,000,000.  It  paid 
in  wages  during  the  same  period  $600,000,000.  If  the 
total  surplus  earnings  had  been  paid  out  in  wages  the 
increase  would  have  been  12J4%.  Mr.  Schwab  recently 
said  that  he  believed  in  Profit-Sharing— 'not  the  kind 
which  consists  of  a  mere  bonus  paid  out  of  the  total 
profits  at  the  end  of  the  year  and  added  to  the  man's 
wages  at  the  end  of  the  year.  That  is  merely  an  increase 
in  wages  and  has  no  direct  relationship  to  a  man's  own 
work.  What  I  believe  in  is  that  a  man  shall  have  a  direct 
share  of  the  profits  derived  from  the  particular  unit  of 
work  he  himself  is  doing.'  That  can  only  mean  that  he 
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believes  in  a  partnership  between  the  employer  and 
the  employe,  or  joint  ownership  of  the  means  of  pro- 
duction. It  seems  evident  that  to  allocate  profits  in 
modem  industry  to  individual  workmen  or  to  groups 
of  workmen,  when  most  products  arc  made  by  large 
numbers  of  workers  in  many  separate  and  distinct 
operations,  would  be  impracticable. 

"It  is  pertinent  to  inquire  who  is  urging  Profit-Shar- 
ing and  why?  Naturally  the  wage  earner  does  not 
object  to  bonuses,  but  he  would  much  prefer  to  have 
the  regular  wage  increased.  It  may  be  safely  affirmed 
that  wage  earners,  whether  organized  or  otherwise, 
have  not  sought  or  looked  with  favor  upon  profit- 
sharing  schemes.  The  chief  advocates  of  Profit-Shar- 
ing are  economists  who  see  in  it  a  solution  of  the 
problem  of  correct  adjustment  of  wages  and  a  basis 
for  harmony  and  co-operation  between  employer  and 
employe.  Also  many  employers  have  studied  or 
adopted  Profit-Sharing,  being  spurred  thereto  by  the 
discontent  and  inefficiency  of  their  employes.  It  has 
been  hoped  that  by  apportioning  to  the  employes  all 
or  a  part  of  the  added  profit  arising  from  increased 
output,  to  stimulate  interest,  increased  efforts  and  a 
better  spirit.  As  stated  before  the  results  have  been 
disappointing,  furnishing  strong  evidence  that  distribu- 
tions of  the  kind  cannot  take  the  place  of  the  equiva- 
lent in  regularly  paid  wages.  The  following  statement 
in  regard  to  the  discontinuance  of  a  general  Profit- 
Sharing  plan  by  The  Proctor  &  Gamble  Company  will 
apply  to  most  of  such  experiments.  'At  first  the  Profit- 
Sharing  plan  was  extended  to  all  employes,  but  soon 
was  restricted  to  those  whose  wages  were  $1,500  per 
annum  or  less.  It  was  abandoned  for  the  reason  that 
nothing  was  accomplished  towards  stimulating  the 
employes  to  greater  effort.  Very  little  of  the  extra 
cash  was  saved  and  the  recipients  came  to  look  upon 
the  dividends  as  a  regular  part  of  their  incomes,  and 
as  a  justification  for  extravagance  and  dissipation.' 

"The  Proctor  &  Gamble  Company  substituted  for 
the  distribution  of  profits  in  cash  a  plan  by  which  the 
company  will,  upon  request  of  the  employe,  pur- 
chase in  the  open  market  shares  of  its  stock  for  his 
account.  The  company  then  contributes  toward  the 
purchase  price  annually  a  percentage  of  the  employe's 
earnings.  This  plan  is  regarded  as  highly  successful 
and  perhaps  should  be  termed  a  Savings  and  Profit 
Sharing  Plan. 

"I  have  used  the  terms.  Employer,  Employe  and  the 
Public  rather  than  Capital,  Labor  and  the  Public,  for 
the  season  that  the  latter  terms  are  fortunately  not 
applicable  to  the  social  conditions  of  our  country. 
These  are  terms  dear  to  the  agitator  and  Socialist  who 
is  seeking  to  destroy  our  present  state  of  society,  and 


are  used  for  the  purpose  of  creating  antagonism  and 
so-called  class  consciousness.  Sad  indeed  is  that 
nation  where  such  classes  do  actually  exist,  but  in  our 
own  land  the  employer  is  both  capitalist  and  worker, 
usually  working  harder  than  the  laborer;  a  vast  num- 
ber of  our  laborers  are  capitalists,  and  the  public  is 
both  laborer  and  chief  owner  of  the  capital  concerned 
in  industry.  What  is  needed  is  not  to  increase  dis- 
tinctions between  capital  and  labor  but  rather  to 
remove  them  as  far  as  possible,  not  by  destroying  indi- 
vidual ownership  but  by  extending  it,  so  that  the 
laborer  shall  more  and  more  become  capitalist  and 
thereby  share  in  profits  in  addition  to  the  share  he 
receives  in  wages. 

"This  brings  us  to  certain  forms  of  Profit-Sharing, 
perhaps  inaccurately  so  termed,  which  are  in  all 
respects  good.  They  are  really  thrift  plans  initiated 
and  aided  by  contributions  by  the  employer,  plans  for 
saving  on  the  part  of  the  worker,  preferably  with 
investment  of  savings  in  the  industry  employing  him, 
thereby  making  him  part  owner.  Such  plans  not  only 
benefit  the  worker  financially  but  they  stimulate  inter- 
est and  increase  his  self-respect  The  workman  who 
has  some  capital,  something  laid  by  for  the  rainy  day, 
is  both  a  better  workman  and  a  better  citizen.  The 
employer's  contribution  is  both  in  funds  and  in  fur- 
nishing the  opportunity  to  the  employe  to  save  by 
enabling  him  to  buy  on  terms  of  payment  within  his 
power.  Familiar  examples  of  the  straight  savings 
plans  are  those  of  Sears,  Roebuck  &  Company 
(Reviewed  in  LAW  AND  LABOR  for  June,  1919) 
and  of  the  Metropolitan  Life  Insurance  Company 
(described  in  this  issue).  In  the  latter  the  employe 
makes  payments  of  small  sums  deducted  from  pay- 
roll, the  company  contributing  one-half  as  much  as  the 
employe.  The  accumulated  fund  now  amounts  to  four 
million  dollars.  Examples  of  plans  for  furthering  stock 
ownership  by  wage  earners  are  those  of  the  United 
States  Steel  Corporation,  The  Proctor  &  Gamble  Com- 
pany, Goodyear  Rubber  Company,  the  Pittsburg  Coal 
Company,  etc.  The  acquisition  of  the  shares  of  the 
last  named  company  is  accomplished  through  a 
separate  concern  organized  solely  to  promote  invest- 
ment by  the  employes  in  these  shares.  Plans  of  this 
kind  accomplish  the  purpose  of  arousing  interest  and 
increased  effort,  but  they  also  definitely  add  to  the 
prosperity  and  happiness  of  the  employe. 

"It  is  also  practicable  and  useful  to  make  Profit- 
Sharing  payments  to  certain  classes  of  highly  paid 
employes,  whose  duties  are  executive,  managerial  or 
administrative.  Such  employes  are  as  a  rule  not  only 
able  to  await  the  deferred  payment,  but  their  work  is 
so  closely  related  to  the  efficient  conduct  and  success 
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of  the  business  that  their  interest  and  activity  therein 
are  stimulated  and  direct  results  and  benefits  are 
assured. 

"To  sum  up,  we  are  of  the  opinion  that  general 
Profit-Sharing  plans  are,  especially  in  large  organiza- 
tions, impracticable,  are  unacceptable  to  the  wage 
earner,  and  that  of  the  price  paid  by  the  consumer 
for  the  product  that  portion  rightfully  belonging  to 
labor,  (the  employe),  should  be  paid  as  regular  wages. 
Also  that  limited  Profit-Sharing  may  be  advised : 


(a)  To  those  employes  holding  administrative 
positions,  or  directly  connected  therewith. 

(b)  For  the  promotion  of  savings,  in  the  form  of 
a  contribution  to  be  added  to  the  employe's 
own  payment  to  the  savings  fund. 

(c)  Lastly  and  most  important  of  all,  in  the  form 
of  assistance  to  the  employe  to  acquire  own- 
ership of  an  interest  in  the  industry  in  which 
he  is  engaged." 


Stock  Subscription  Plan  of  the  Firestone  Tire  &  Rubber  Company,  Akron,  O. 


Giving  employes  an  opportunity  to  invest  in  the 
stock  of  the  company  has  reduced  the  labor  turnover, 
is  the  statement  made  by  an  executive  officer  of  the 
Firestone  Tire  &  Rubber  Company.  Under  its  pres- 
ent stock  subscription  plan  50%  of  its  present  labor 
turnover  is  confined  to  employes  who  have  been  with 
the  concern  less  than  one  month,  and  90%  to  employes 
who  have  been  with  it  less  than  six  months.  These 
figures  indicate  the  stabilizing  effect  of  an  interest  in 
the  business.  The  company  is  very  much  gratified  at 
the  increased  loyalty  and  interest  shown  by  the  work- 
ers since  the  inauguration  of  the  plan. 

Mr.  H.  S.  Firestone  has  always  been  a  firm  believer 
in  having  his  employes  become  stockholders.  As  early 
as  1902  stock  was  sold  to  employes  of  this  company, 
but  without  any  definite  contract  plan.  Again  in  1910 
and  1912  the  privilege  of  becoming  stockholders  was 
extended  to  the  employes.  The  experience  of  the 
company  with  these  early  ventures  led  to  the  develop- 
ment of  the  present  plan,  which  was  adopted  by  the 
Firestone  Company  in  1916.  Subscriptions  for  the 
first  issue  under  the  new  plan  were  opened  on  January 
2,  1917,  and  closed  on  March  the  8th  of  that  year.  In 
those  nine  weeks  90%  of  the  Firestone  employes 
became  stockholders.  Stock  to  the  amount  of 
$3,000,000  was  purchased  by  11,300  members  of  the 
organization.  Of  the  10,500  factory  workers  89%  sub- 
scribed, practically  the  whole  home  office  force  of 
1,500  people,  and  84%  of  the  1,000  employes  at  branch 
houses.  Since  then  other  distributions  of  stock  has 
been  made  as  conditions  justified  and  the  men  have 
responded  to  such  an  extent  that  the  company  feels 
that  the  plan  is  a  great  success. 

THE  PLAN 

Number  of  Shares 

Of  the  amount  of  stock  allotted  to  employes  in  1919 

each  employe  was  permitted  to  subscribe  for  from  one 

to  five  shares  according  to  his  length  of  service,  with 


a  maximum  of  five  shares  of  that  year's  issue  to  any 
one  employe.  In  previous  years  the  company  has 
allotted  as  many  as  ten  shares  to  an  employe.  The 
issues,  therefore,  vary  from  year  to  year,  as  circum- 
stances warrant.  The  stock  is  unassessable.  From 
the  beginning  of  the  plan  to  date  all  stock  has  been 
sold  to  the  workers  at  $100  a  share  regardless  of  the 
market  price. 

Method  of  Pa3mient 

The  stock  is  purchased  for  cash,  part  cash  and  part 
deferred  payments,  or  all  deferred  payments,  (deferred 
payments  bear  interest  at  6%  per  annum)  but 
always  subject  to  the  following: 

Since  6%  interest  is  charged  on  deferred  payments 
and  since  the  dividend  rate  is  $4  per  share,  the  com- 
pany has  set  aside  a  fund  for  the  subscribers  to  the 
plan  to  meet  the  difference  between  the  dividend  rate 
and  the  rate  of  interest  charged. 

Payments  of  subscriptions  are  in  weekly  instalments 
and  are  paid  in  cash,  or  deducted  from  the  salary  or 
wages  as  the  employe  may  elect. 

The  minimum  payment  is  fifty  cents  per  week  for 
one  share,  with  an  additional  ten  cents  per  share  per 
week  for  each  share  subscribed  for  in  excess  of  one 
share. 

Note :  The  minimum  payment  for  employes  who  are 
paid  semi-monthly,  is  one  dollar  each  payday  for  one 
share  and  twenty  cents  per  share  each  payday  for  each 
share  subscribed  for  in  excess  of  one  share. 

Additional  payments,  in  excess  of  the  above  mini- 
mum, may  be  made  in  any  amounts  at  any  time  as  the 
subscriber  may  elect. 

Dividends 

All  dividends  on  the  stock  are  credited  to  the  sub- 
scriber's account  as  additional  payments.  When  the 
stock  has  been  fully  paid  for,  dividends  are  paid 
directly  to  the  employe. 
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Failure  to  Make  Payments 

When  through  accident,  sickness  or  other  cause,  the 
employe  is  unable  to  make  his  payments  as  and  when 
due,  he  applies  to  the  Employes'  Stock  Department, 
which  extends  the  time  payments  if  it  is  found  to  be 
justified  by  the  circumstances. 

Place  of  Pa3mient 
All  payments  are   made   to  the   Employes'   Stock 
Department  at  the  Rubber  City  Savings  Bank  or  at 
such  other  place  as  the  Company  may  designate. 

Deposit  of  Stock 

The  full  number  of  shares  subscribed  for  by  the 
employe  remain  with  the  Company  for  a  period  of  five 
years,  whether  the  stock  has  been  previously  paid  for 
or  not;  if  at  the  expiration  of  the  five-year  period,  the 
stock  has  been  fully  paid  for,  it  is  delivered  to  the 
employe  as  his  unconditional  property.  Otherwise  the 
stock  remains  with  the  Company  until  the  amount  due 
has  been  paid. 

Cancellations 

Any  agreement  may  be  cancelled  upon  any  one  of 
the  following  conditions: 

(1)  Request  of  the  employe. 

(2)  Failure  to  make  payments  as  and  when  stipu- 
lated, unless  time  is  extended  by  the 
Employes'  Stock  Department. 

(3)  Any  attempt  of  the  purchaser  to  sell  his  stock, 
his  agreement,  or  any  rights  thereunder. 

(4)  Resignation  or  dismissal  of  the  employe  prior 
to  the  expiration  of  five  years. 
Exception:  (Women  who  have  been  in  the 
employ  of  the  Company  for  two  (2)  or  more 
years  and  who  leave  the  employ  of  the  Com- 
pany to  be  married,  may  upon  being  married 
within  three  months  after  leaving  have  the 
privilege  of  continuing  their  payments  on  the 
same  terms  and  conditions  as  if  they  remained 
in  the  Company's  employ). 

Refund  of  Payments  in  Case  of  Cancellation 

In  the  event  of  cancellation  of  any  agreement,  the 
employe  receives  from  the  Company  the  full  amount 
of  all  payments,  with  interest  at  the  rate  of  six  per 
cent  per  annum  from  the  date  upon  which  each  pay- 
ment has  been  made. 

An  additional  sum  may  also  be  paid  (provided  the 
market  price  of  the  stock  is  in  excess  of  the  price  at 
which  the  employe  purchased)  upon  the  following 
schedule : 

Cancellation  in  less  than  one  year,  no  additional 
payment. 


At  one  year  and  less  than  two  years — 10%  of  the 
diflFerence    between    the    price    at    which    the 
employe  purchased  and  the  market  price. 
At  two  years  and  less  than  three  years — 25%  of 
the  difference  between  the  price  at  ixdiich  the 
employe  purchased  and  the  market  price. 
At  three  years  and  less  than  four  years — 45%  of 
the  difference  between  the  price  at  which  the 
employe  purchased  and  the  market  price. 
At  four  years  or  thereafter — 70%  of  the  difference 
between  the  price  at  which  the  employe  pur- 
chased and  the  market  price. 
The  market  price  is  the  average  bid  price  as  quoted 
in  the  leading  Cleveland  morning  paper  on  the  Tues- 
day preceding  the  date  of  cancellation ;  the  above  being 
now  considered  the  most  reliable  source  of  information. 
If  later  a  more  reliable  source  is  available,  the  Com- 
pany reserves  the  right  to  adopt  it. 

Instead  of  taking  over  the  employe's  stock  on  the 
above  basis,  the  Company  reserves  the  right  in  case 
of  cancellation,  to  sell  the  stock  in  the  open  market 
and  to  pay  the  employe  such  percentage  of  the  price 
received  above  the  price  at  which  the  employe  pur- 
chased, as  stated  in  the  above  schedule. 

It  is  the  Company's  present  plan  to  turn  over  to  the 
Employe's  Stock  Department  all  stock  acquired 
through  cancellations,  to  be  thereafter  sold  to 
employes  of  the  above  plan. 

It  is  necessary  for  the  subscriber  to  remain  five 
years  in  the  service  of  the  company  to  obtain  the  full- 
est possible  benefits  of  the  plan.  However,  a  sub- 
scriber may  cancel  at  any  time  within  the  first  year 
and  will  be  paid  a  sum  sufficient  to  net  him  6%  on  his 
investment  and  after  the  first  year  he  will  receive  in 
addition  a  proportionate  share  of  an  increased  value 
of  stock  as  provided  in  the  plan.  In  case  of  cancella- 
tion the  subscriber  is  charged  no  interest  on  deferred 
payments  and  is  credited  with  no  dividends. 

Death  of  Employe 

In  case  of  death  or  total  disability  of  the  employe 
while  the  agreement  is  in  force,  the  following  disposi- 
tion of  his  interests  therein  is  made: 

The  employe,  or  his  beneficiary,  in  case  one  is  named, 
but  if  not,  his  estate,  has  the  privilege  of  continuing 
payments  on  the  stock  purchase  agreement  on  the 
same  terms  and  conditions  as  if  the  employe  were 
still  in  the  Company's  employ ;  or  of  paying  the  entire 
unpaid  purchase  price  and  thereupon  receiving  a  cer- 
tificate for  the  stock;  or  if  the  employe,  or  his  bene- 
ficiary, or  his  estate  does  not  elect  to  take  advantage 
of  this  privilege,  the  Company  either  purchases  the 
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Stock  at  the  then  market  price  as  above  determined,  or 
sells  the  stock  in  the  open  market,  and  pays  to  the 
employe,  or  his  beneficiary,  or  his  estate,  the  full  price 
thus  realized  less  any  indebtedness  still  due  on  the 
agreement. 

Allotment  of  Stock 

The  employe  may  make  his  subscription  at  any  time 
prior  to  the  date  set  each  year  to  his  Foreman,  Depart- 
ment Manager,  or  the  Employes'  Stock  Department. 
Upon  allotment  the  stock  is  issued  in  the  name  of  the 
employe,  subject  to  the  terms  of  this  plan,  which  are 
embodied  in  a  stock  contract  signed  by  both  parties. 

Employes'  Rights  as  Stockholders 

Every  employe  subscribing  under  this  plan  immedi- 
ately becomes  a  registered  stockholder  and  as  such  is 
entitled  to  all  of  the  privileges  of  a  stockholder. 


Length  of  Service  Is  Determined  as  Follows : 

1.  In  the  case  of  any  employe  who  has  been  dis- 
missed and  re-employed,  length  of  service  is  computed 
from  time  he  last  entered  the  employ  of  this  company. 

2.  In  the  case  of  any  employe  who  left  volun- 
tarily and  who  has  re-entered  the  service  of  the  Com- 
pany within  ninety  days  thereafter,  no  deduction  for 
such  time  is  made.  If  the  absence  has  been  more  than 
ninety  days  the  length  of  service  is  computed  from 
the  date  of  last  re-employment. 

3.  In  the  case  of  any  employe  who  has  been  laid  off 
due  to  lack  of  work  or  has  been  absent  because  of  ill 
health  and  who  has  returned  to  work  within  one  year 
thereafter,  no  deduction  shall  be  made  for  such  absence. 
If  the  period  of  absence  has  been  more  than  one  year, 
the  total  period  of  absence  is  deducted  from  total 
length  of  service. 


Staff  Savings  and  Insurance  Fund  of  the  Metropolitan  Life  Insurance  Company 


The  Metropolitan  Life  Insurance  Company  main- 
tains a  Staff  Savings  Fund  for  its  employes  and  con- 
tributes annually  a  sum  equal  to  half  the  amount 
deposited  in  the  fund  by  each  employe.  The  plan  was 
started  in  March,  1900,  with  931  depositors  in  that 
year  and  has  grown  from  year  to  year  until  at  the  pres- 
ent time  out  of  over  21,000  employes  more  than  11,300 
have  become  depositors.  The  total  deposits  during 
the  first  year  of  the  Fund  amounted  to  approximately 
$238,000,  while  at  the  end  of  1919,  they  were  over 
$4,650,000. 

The  Plan 

At  the  end  of  each  year  the  Company  deposits  to 
the  credit  of  each  depositor  an  amount  equal  to  one- 
half  of  his  deposits  during  that  year.  The  amount  of 
the  employe's  deposits  with  interest,  together  with  the 
amount  contributed  by  the  Company,  may  be  with- 
drawn in  the  event  of  death,  permanent  incapacity,  or 
by  vote  of  the  Trustees  in  cases  of  honorable  retire- 
ment following  twenty  years  of  continuous  service. 
Any  employe  withdrawing  voluntarily,  however, 
receives  only  the  amount  of  his  deposits,  plus  5% 
interest. 

In  cases  of  voluntary  withdrawal  the  Company's 
subscription  is  not  withdrawn  from  the  fund,  but  is 
apportioned  and  distributed  among  the  remaining 
depositors  in  the  class  from  which  the  withdrawing 
employe  belongs.  The  participants  are  divided  into 
two  classes,  class  "A"  consisting  of  clerks,  and  class 
"B"  of  agents,  superintendents,  deputies,  etc.  On 
account  of   this   classification   the   amount   annually 


credited  to  each  class  by  reason  of  withdrawals  varies. 
For  example :  During  the  year  1919,  class  "A"  received 
5%  on  its  deposits  and  1.66%  from  forfeitures,  making 
an  average  of  6.66%  interest  for  the  class;  and  class 
"B"  received  the  annual  interest  of  5%,  plus  3.71%  for 
forfeitures,  making  an  average  rate  of  8.71%  for  that 
class.  In  previous  years,  from  1900  to  1918  inclusive, 
the  rate  of  interest  earned  by  the  fund,  exclusive  of 
withdrawals,  has  averaged  5.16%. 

Disability  Insurance. 

A  system  of  insurance  to  provide  against  sickness 
and  accident  is  also  maintained  by  the  Company,  which 
pays  one-half  of  the  premiums.  That  this  plan  is 
appreciated  by  the  employes  is  shown  by  the  fact  that 
about  14,700,  or  70%  of  those  eligible,  have  availed 
themselves  of  its  benefits. 

The  policy  provides  for  the  payment  of  two-thirds 
salary  during  the  first  twenty-six  weeks  of  illness, 
beginning  with  the  eighth  day  of  sickness.  From  the 
beginning  of  the  twenty-seventh  week  of  sickness  to 
the  expiration  of  the  fifth  year  of  sickness,  one-half 
of  the  original  benefit  is  paid.  After  this  time  until 
the  employe  reaches  age  65,  one-quarter  of  the  original 
benefit  is  paid. 

The  Company  has  provided  for  the  first  seven  days 
of  sickness  by  a  graduated  scale  of  absence  credits 
against  which  an  employe  may  charge  days  of  absence 
due  to  sickness  or  other  unavoidable  absences  not  pro- 
vided for  by  the  disability  policy.  In  other  words, 
there  is  complete  provision  against  sickness. 
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Absence  credits  are  graded  so  that  length  of  service 
is  emphasized  and  encouraged. 

Length  of  Service  Absence   Credits 

Less  than  1  year 1    day    for    each 

month  of  ser- 
vice in  any  cal- 
endar year  at 
two-thirds  pay 
1  year  or  over,  but  less  than  5  years.  12  days  each  year 

at      two-thirds 
pay 

Over    5,  but  less  than  10  years 12  days  at  full  pay 

Over  10,  but  less  than  IS  years IS  days  at  full  pay 

Over  15,  but  less  than  20  years 18  days  at  full  pay 

Over  20,  but  less  than  25  years 21  days  at  full  pay 

Over  25  years 24  days  at  full  pay 

Other  Welfare  Activities 
The  Company  feels  that  it  has  maintained  its  posi- 
tion among  the  leading  corporations  of  the  country 
in  the  care  of  its  employes  and  emphasizes  the  belief 
that  an  employer  is  responsible  for  his  employes 
beyond  the  payment  of  wages.  In  accordance  with 
this  policy  the  Company  maintains  for  their  benefit, 
group  insurance,  in  which  the  Company  pays  all  the 


premiums;  allowances  of  one-third  of  their  salaries 
to  superannuated  employes  who  have  passed  the  age 
of  65  years ;  a  co-operative  store ;  a  sanatorium  devoted 
primarily  to  the  care  of  tubercular  cases,  but  caring 
for  other  patients;  optical  and  dental  clinics;  a  gym- 
nasium; a  library;  educational  facilities  for  study- 
ing insurance,  stenography,  etc.;  and  provides  teach- 
ers for  sewing  and  millinery  classes.  The  Company 
feels  that  its  expenditures  for  welfare  work  have  been 
fully  justified,  bringing  results  in  increased  efficiency, 
stability  of  the  working  force,  and  most  important  of 
all  perhaps  in  individual  loyalty.  The  success  of 
its  efforts  to  improve  the  grade  of  employes  and  to 
retain  their  services  is  proved  in  the  fact  that  in 
spite  of  the  rapid  increase  in  the  number  of  employes, 
50%  of  the  workers  in  the  home  office  have  been  there 
five  years  or  more.  In  addition  to  the  Company's 
welfare  work,  every  possible  effort  has  been  made  to 
meet  the  rapidly  increasing  cost  of  living  by  increas- 
ing salaries. 

Any  employer  of  labor  interested  in  further  details 
concerning  the  welfare  activities  of  the  Metropolitan 
Company  may  obtain  the  information  by  communi- 
cating with  the  Welfare  Division,  Metropolitan 
Building,  New  York  City. 


Employes'  Congress  Guarantees  to  Maintain 
Nine-Hour  Production  Standard  if  Eight-Hour  Day  Be  Installed 


The  Employes'  Congress  of  the  American  Multi- 
graph  Company,  Cleveland,  Ohio,  whose  Industrial 
Democracy  was  described  in  the  February,  1920,  issue 
of  LAW  AND  LABOR,  suggested  to  the  Company 
that  the  working  day  be  reduced  from  nine  to  eight 
hours  and  guaranteed  that  production  would  be  main- 
tained in  quantity  and  quality  at  the  nine-hour  stand- 
ard, to  which  the  Company  agreed.  Six  months  at 
least  is  set  as  the  time  required  to  give  the  shorter  day 
a  fair  trial.  If  at  the  end  of  that  time  the  output  is  not 
kept  up  to  the  nine-hour  standard,  the  men  have  agreed 
to  return  to  the  nine-hour  day  without  any  increase 
in  wages.    In  the  meantime,  no  change  of  any  kind 


pertaining  to  working  hours  will  be  considered. 
This  is  the  second  reduction  of  working  hours 
resulting  from  an  intelligent  study  of  production 
methods  by  the  Eight-Hour  Committee  of  the  Em- 
ployes Congress.  In  November,  1919,  this  Company 
operated  on  a  ten-hour  basis,  and  at  the  suggestion  of 
the  employes  consented  to  give  the  nine-hour  day  a 
trial  under  an  agreement  similar  in  outline  to  that 
described  above.  In  that  case  production  quotas  were 
maintained  and  the  nine-hour  day  became  a  fixture. 
On  the  strength  of  that  performance  the  movement 
for  the  eight-hour  day  has  met  with  the  complete 
endorsement  of  the  Company. 


New  York  State  Appropriates  $140,000  for  Americanization 


On  May  20th,  Governor  Smith  approved  a  bill 
appropriating  $100,000  for  the  establishment  of 
courses  of  instruction,  and  schools,  in  connection  with 
factories  or  other  places  to  be  selected  by  the  Com- 
missioner of  Education,  for  the  purpose  of  educating 
foreign  born  and  native  adults,  and  minors  over  the 
age  of  sixteen  years.  The  courses  are  to  be  con- 
ducted in  conformity  with  the  rules  of  the  State  Board 


of  Regents  and  consist  of  tuition  in  English,  history 
and  civic  and  other  subjects  tending  to  promote 
good  citizenship.  A  second  bill  was  approved  on  the 
same  date  providing  $40,000  for  courses  of  study  of 
not  less  than  one  year  in  state  normal  institutions,  col- 
leges, universities  and  elsewhere  to  train  teachers  in 
the  work  of  Americanization. 
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Service,  Not  Force,  I3  the  Line  of  Social  Progress 

THE  widest  latitude  should  be  offered  to  workers  to  improve 
their  condition  by  organization,  but  in  the  extension  of  their 
privileges,  the  reasonable  rights  of  others  guaranteed  to  all  alike 
must  not  be  subverted  if  the  spirit  of  the  government  is  to  be  pre- 
served. These  privileges  of  the  workers  will  be  modified  as  time 
passes  so  as  to  enlarge  the  opportiinities  to  improve  their  condition, 
but  it  can  only  be  done  by  acquiring  the  confidence  of  the  general 
public  that  the  changes  are  in  the  interest  of  the  conmion  good 
and  that  the  workers  through  their  unions  can  be  trusted  to  ex- 
ercise them  equitably  by  lawful  means  and  not  through  force  or 
violence  or  similar  measures.  The  trend  of  public  sentiment  is  and 
has  been  to  increase  the  rights  and  privileges  of  the  workers,*  *  * 
but  it  has  not  reached  that  point  where  those  things  can  be 
brought  about  by  the  use  of  force  or  its  equivalent  which  would 
be  destructive  of  all  rights  and  would  make  insecure  the  very 
rights  which  are  sought  to  be  obtained  thereby.  These  rights  and 
privileges  cannot  be  extended  so  as  to  constitute  an  arbitrary 
domination  of  the  reasonable  rights  of  others  or  so  as  to  be  sub- 
versive of  the  government  itself  or  so  as  to  be  contrary  to  the 
public  interests. " 

— Rodenbeck,  J.,  in  Michaels  v.  Hillman 
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THE    LEAGUE    FOR    INDUSTRIAL    RIGHTS 

The  object  of  the  League  ie  to  improve  induBtrial  relations;  to  safeguard  constitutional 
rights  and  uphold  the  supremacy  of  the  law  in  industry;  to  secure  life,  liberty  and 
property  in  industrial  disputes;  to  establish  a  public  policy  in  relation  to  industrial 
warfare  and  thereby  minimize  unwarranted  strikes;  to  safeguard  the  rights  of  society 
as  a  whole]  as  affected  by  the  labor  problem. 


PUBUSHBRS  OF  Usss  tuA  Cafaiir 


MURRAY  T.  QUIGG,  Bditor 


Public  Policy  and  And -Union  Contracts 

Gootracts  With  Employes  Should  Be  Scrupulously  Fair  and  Should  Aim  to  Establish  a  Sound  Social  Policy 


The  League  for  Industrial  Rights  was  the  first  organ- 
ization to  advocate  the  adoption  of  contracts  with 
employes  and  therefore  feels  some  responsibility  for 
the  direction  of  that  idea.  The  policy  is  sound  but  must 
not  run  amuck.  Rq>res6ive  contracts  will  aggravate 
the  spirit  of  class  antagonism  and  distrust,  above  which 
the  nation  now  seeks  to  rise,  and  will  tend  to  increase 
the  number  of  those  who  feel  that  many  employers  are 
Bourbons  and  reactionaries.  They  inevitably  strengthen 
militant  movements  to  curtail  the  rights  of  private 
property. 

All  contracts  with  employes  should  be  drafted  with 
scrupulous  iregard  for  the  even  hand  of  justice  and  with 
a  view  to  defining  a  sound  social  policy  for  industrial 
relations.  A  conscientious  r^^rd  for  these  principles 
is  especially  urgent,  in  those  many  cases,  where  the 
employe  is  noPt  consulted  as  to  the  terms  of  such  con- 
tracts, but  finds  the  acceptance  or  rejection  of  his  appli- 
cation for  employment,  dependent  on  his  signing  the 
dotted  line. 

An  organization  like  the  League  which  stands  for 
human  liberty  and  against  oppressive  restrictions  on 
individual  action,  believes  in  the  open  shop.  It  defends 
the  right  to  organize  which  carries  with  it  the  right  to 
remain  unorganized  and  opposes  unfair  action  on  the 
part  of  employers  or  labor  unions  to  restrict  a  worker's 
liberty  in  this  regard.  The  closed  shop,  whether  union 
or  non-union,  is  incompatible  with  this  principle.  The 
employer  should  not  boycott  union  men  and  the  union 
should  not  boycott  non-union  men.  If  such  principles 
were  adhered  to,  unions  would  grow  wholesomely  in 
the  sunlight  of  liberty,  and  the  number  of  their  members 
would  depend  on  service  and  not  on  force.  If  that 
policy  were  observed  we  believe  that  anti-unionism, 
which  is  but  the  foster-child  of  closed  shop  unionism, 
would  never  thrive  in  the  United  States. 

To  discriminate  against  anarchists,  members  of  the 
I.  W.  W.,  or  other  organizations  whose  orgianic  purposes 
are  criminal  and  revolutionary,  is  right  and  just.  But 
the  ordinary  type  of  labor  union  is  not,  and  should  not, 
be  so  regarded. 


To  discriminate  against  the  ordinary  union  man 
because  his  unifxi,  if  it  secures  a  foothold  in  the  factory, 
will  endeavor  to  establish  the  closed  union  shop,  may 
seem  logical  and  just.  To  fight  fire  with  fire  has  a 
human  appeal.  To  give  a  man  or  an  institution  a  little 
of  its  own  medicine  is  not  an  unpopular  thought,  but 
two  evils  do  not  make  a  right.  If  we  are  against  the 
boycott  we  must  stand  against  this  kind  of  boycott  and 
make  our  defense  in  other  ways.  If  we  would  have 
men  reject  the  insidious  allurements  of  militancy,  we 
must  offer  him  stronger  allurements.  To  tell  a  red- 
blooded  citizen  he  can  not  join  a  union  while  society 
holds  that  unions  are  lawful  and  useful,  but  whets  the 
desire  to  join  and  creates  a  spirit  of  stdlen  hostility 
which  but  awaits  "Der  Tag**  to  join  the  enemies  of 
existing  institutions. 

Failure  to  understand  human  nature  and  to  respect 
these  rules  of  justice,  is  producing  lamentable  results. 
Recently,  anti-union  contracts,  so  oflfensive  in  character 
as  to  call  for  unqualified  condemnation,  have  come  to  our 
attention.  One  of  them,  entitled  "Independent  Em- 
ploye Contract,"  contains  the  following:  "That  during 
his  employment,  said  employe  will  not  become  a  mem- 
ber of  any  labor  union  and  will  have  no  dealings,  com- 
munications or  interviews  with  the  officers,  agents  or 
members  of  any  labor  union,  in  relation  to  membership 
by  such  employe  in  a  labor  union,  or  in  relation  to  the 
employment  of  such  employe." 

Under  the  terms  of  this  agreement,  a  man  agrees  to 
speak  to  no  union  man  or  woman,  whether  it  be  his 
wife,  brother,  sister,  father  or  mother,  concerning  his 
conditions  of  employment  or  union  membership.  Shall 
employes  be  thus  driven  to  sell  their  Birthright  for  a 
mess  of  pottage?  Can  the  resourcefulness  of  radical 
leadership  devise  any  means  better  calculated  to  influ- 
ence the  workers  and  the  public  against  the  employing 
class?  In  the  name  of  justice — ^in  the  name  of  public 
policy — ^in  the  name  of  many  other  considerations — 
let  us  have  an  end  of  this. 

If  employers  desire  suggestions  as  to  forms  for  de- 
fensive contracts,  the  League  is  ready  to  furnish  them. 
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A  Secondary  Boycott  in  the  Transportation  Trades 


The  Burgess  Bros.  Co.,  Inc.  v.  Stewart,  et  aL,  (New 
York  Supreme  Court,  Kings  County.) 

In  the  May  issue  of  LAW  AND  LABOR,  (page 
116),  is  an  account  of  the  action  brought  by  Burgess 
Bros.  Co.,  of  Brookl3m,  N.  Y.,  exporters  of  lumber, 
against  half  a  dozen  of  the  large  shipping  companies. 
Local  Union  No.  807  of  the  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Stablemen  &  Helpers,  the 
Steamship  Clerks'  Union  of  Brooklyn  and  Staten  Island, 
Local  No.  975  of  the  International .  Longshoremen's 
Union,  and  the  Transportation  Trades  Council  for  New 
York  and  Vicinity,  for  conspiracy  to  destroy  plaintiff's 
business  by  refusal  to  accept  and  transport  its  lumber 
in  violation  of  the  common  law  and  statutory  duties  of 
common  carriers.  Argument  upon  the  motion  to  con- 
tinue the  injunction  in  this  case  pending  the  trial,  was 
heard  on  May  18th,  and  on  June  9th  Mr.  Justice  Lewis 
L.  Fawcett  rendered  his  decision  granting  the  injunc- 
tion. In  view  of  the  cas^  of  Reardon  v.  Caton,  (see 
LAW  AND  LABOR,  January,  1920,  page  7),  in  which 
separate  actions  were  brought  against  the  steamship 
companies  and  the  unions  for  failure  to  handle  the 
freight  of  the  Reardon  Trucking  Company  and  in  which 
the  injunction  obtained  in  the  lower  court  was  dissolved 
by  the  Appellate  Division,  the  League  for  Industrial 
Rights  is  especially  proud  of  this  case.  The  opinion 
of  Judge  Fawcett  sets  forth  fully  the  facts  of  discrimi- 
nation against  plaintiff's  lumber.  Because  of  its  im- 
portance we  quote  most  of  it: — 

'^The  moving  papers  herein  show  that  all  of  the 
parties  are  engaged  in  a  combination  having  for  its 
object  the  exclusion  of  plaintiff's  merchandise  from 
transportation  by  defendant  carriers,  both  where 
plaintiff  is  the  shipper  and  where  its  customers  are 
the  shippers.  The  continuance  of  this  condition 
makes  it  impossible  for  plaintiff  to  carry  on  export 
trade  in  any  form.  If  combinations  of  this  char-, 
acter  are  lawful,  then  it  is  impossible  for  any  truck- 
ing to  be  done  in  New  York  City  and  Vicinity  except 
on  terms  that  the  Truckmen's  Union  permits,  and  it 
becomes  entirely  practicable  for  the  Truckmen's  Union 
to  decide  what  merchandise  it  will  haul  and  what  mer- 
chandise it  will  not  haul. 

''The  affidavits  of  the  union  defendants  generally 
admit  the  specific  acts  charged  and  assert  their  legality. 
The  affidavit  of  defendant  Joseph  Ryan,  vice-president 
of  the  International  Longshoremen's  Union  and  secre- 
tary of  Local  991,  states  that  the  Transportation  Trades 
Council  is  composed  of  checkers,  clerks,  foremen, 
lighter  captains,  coed  handlers^  scalemen  and  weighers, 


and  it  is  generally  admitted  that  it  includes  the  truck- 
men and  chauffeurs.  This  Trades  Council  adopted 
unanimously  the  following  policy: 

"'None  of  the  members  would  handle  any  non- 
union goods  or  any  goods  transported  in  any  way 
by  firms,  corporations,  or  individuals,  who  refused 
to  employ  imion  labor  or  refuse  to  enter  into  a  con- 
tract to  transport  their  goods  under  imion  terms.' 
"The   affidavit  of  James  T.   Hennessey,   business 
agent   of   Local   874,   Commercial   Checkers'   Union, 
states  the  policy  of  the  affiliated  unions  as  follows: 
"  'That  no  union  member  should  thereafter  work 
with  any  non-imion  labor  and  that  they  should  not 
handle  the  products  of  any  non-union  labor  and 
should  not  assist  in  the  transportation  of  any  goods 
which  was  to  be  forwarded  by  any  firms,  individual 
or  corporation  which  either  refused  to  employ  union 
labor,  or  refused  to  enter  into  contract  or  agreement 
with  the  various  imions  represented  by  the  Trades 
CounciL* 
"And  it  further  states  that, 

"  'As  transportation  of  goods  throughout  the  City 
was  distributed  among  various  trade  unions  all  of 
whose  work  was  a  necessary  link  in  said  transporta- 
tion and  as  the  interests  were  identical  that  which 
hurt  one  would  hurt  all  and  that  which  helped  one 
would  help  all.' 

"The  affidavit  of  defendant  George  Campbell,  busi- 
ness agent  of  Steamship  Clerks'  Union,  Local  No.  975, 
makes  similar  assertions  and  admits  he  left  lists  of  the 
unfair  concerns  at  the  piers  of  the  defendant  carriers. 
"This  seems  to  me  to  be  a  combination  to  gain 
control  over  transportation  and  to  blockade  the  chan- 
nels of  trade  against  all  but  union  merchandise  and 
against  all  concerns  which  do  not  make  union  con- 
tracts. Such  a  combination  to  exclude  open  shop  mer- 
chandise from  the  channels  of  trade  and  commerce 
and  from  the  markets  of  the  Nation  is  a  conspiracy 
against  public  welfare  and  deprives  the  public  of  their 
sovereign  right  of  choice  to  purchase  such  goods  as 
they  want,  because  by  artificial  methods  it  keeps  such 
goods  out  of  the  market.  They  will  not  permit  anyone 
but  themselves  to  handle  shipments. 

"The  affidavits  of  the  defendant  carriers  deny  the 
statements  to  the  effect  that  lists  of  unfair  lumber 
dealers  were  left  at  the  piers  while  the  union  defendants 
admit  that  such  lists  were  left  there  and  that  one  union 
officer  was  suspended  for  failure  to  distribute  this 
information  in  one  instance.  The  United  Port  Service 
Company  was  shown  to  be  an  agency  of  Norton  Lilly 
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&  Co.  and  the  Overseas  Shipping  Co.  was  an  agency 
employed  by  the  United  States  Steel  Products  Co. 
These  terminal  agencies  and  facilities  are  expressly 
dealt  with  by  the  United  States  Shipping  Act,  just  as 
if  they  were  common  carriers.  The  representatives  of 
those  companies  who  declined  to  furnish  service  are 
clearly  violating  the  law  and  their  employes  who  strike 
or  threaten  to  strike  to  compel  them  to  violate  the  law 
are  clearly  engaged  in  an  illegal  combination. 

''The  affidavit  of  Thomas  P.  Alder,  for  the  United 
Stajtes  Steel  Products  Co.,  sa3rs : 

''  'I  am  informed  and  believed  that  if  the  Overseas 
Shipping  Co.  should  attempt  to  enforce  any  orders 
or   regulations    upon   the   checkers    or   stevedores 
employed  by  it,  contrary  to  instructions  of  the  Unions 
to  which  those  men  belong  such  action  would  pre- 
cipitate a  strike  and  would  prevent  the  operation  of 
the  stevedores  of  the  United  States  Steel  Products 
Co.  to  its  great  loss  and  to  the  detriment  of  the  best 
interests  of  the  general  public' 
"It  appears  the  carriers  knew  of  the  rule  laid  down 
by  the  employes  and  so  far  as  the  papers  go,  have 
acquiesced  in  them  without  any  protest    Common  car- 
riers owe  an  affirmative  duty  to  perform  impartial 
service  and  it  is  unlawful  to  subject  plaintiif  to  undue 
prejudice.    Their  duties  call  upon  them  as  common 
carriers  to  serve  the  plaintiff  and  not  discriminate 
against  it.    If  the  carriers  and  their  terminal  agencies 
instead  of  joining  with  the  unions  in  this  combination 
by  submitting  to  this  discrimination  for  fear  of   a 
strike,  had  stood  squarely  for  the  performance  of  their 
public  duties,  it  is  doubtful  if  the  plaintiff  would  now 
be  in  court.     The  carriers  appeared  to  have  aided, 
abetted  and  encouraged  the  unions  by  seeking  to  evade 
their  duties  to  handle  the  plaintiff's  goods  without  dis- 
crimination. 

"The  facts  herein  seem   to  present  a  conspiracy 
within  this  definition, 

"  'A  conspiracy  is  sufficiently  described  as  a  com- 
bination of  two  or  more  persons  by  concerted  action 
to  accomplish  a  criminal  or  imlawful  purpose  or 
some  purpose  not  in  itself  criminal  or  unlawful,  by 
criminal  or  unlawful  means.' 
They  show  a  combination  to  violate  the  positive  pro- 
visions of  the  shipping  act  and  the  provisions  of  Sec- 
tion 5440  of  the  Revised  Statutes.    Under  the  terms  of 
the  United  States  Shipping  Act,  app'd  Sept.  2nd,  1916, 
the  purpose  of  which,  among  other  things,  is 

"*To  regulate  carriers  by  water  engaged  in  the 

foreign    and    interstate    commerce    of   the    United 

States,' 

common  carriers  by  water  are  clearly  described  to 

include  the  defendant  carriers,  and  the  term  'Other 


persons  subject  to  this  act,'  include  persons  'Carrying 
on  the  business  of  forwarding,  or  furnishing  wharfage, 
dock,  warehouse,  or  other  terminal  facilities  in  con- 
nection with  a  common  carrier  by  water.'  Section  14 
of  the  Shipping  Act  provides  'That  no  common  carrier 
by  water  shall  directly  or  indirectly  *  *  *  Third,  retali- 
ate against  any  shipping  by  refusing  and  threatening 
to  refuse  space  accommodations  when  such  are  avail- 
able or  resorting  to  other  discriminaijig  or  unfair 
methods,  because  such  shipper  has  patronized  any  other 
carrier  or  has  filed  a  complaint  charging  unfair  treat- 
ment, or  for  any  other  reason. 

Fourth.  *  *  *  Unfairly  treat  or  unjustly  discriminate 
against  any  shipper  in  the  matter  of  (a)  cargo  space, 
accommodations  or  other  facilities,  due  regard  being 
had  for  the  proper  loading  of  the  vessel  and  the  avail- 
able tonnage:  (b)  the  loading  and  lading  of  freight 
in  proper  conditicMi;  or  (c)  the  adjustment  and  settle- 
ment of  claims.  Any  carrier  who  violates  any  pro- 
vision of  this  section  shall  be  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  more  than  $25,000  for  each 
offense.' 

Section  16  provides:  'That  it  shall  be  unlawful  (or 
any  common  carrier  by  water  or  other  person  subject 
to  this  act'  (meaning  those  operating  docks,  wharves, 
etc.)  'either  alone  or  in  conjunction  with  any  other 
person  directly  or  indirectly 

First  to  subject  any  particular  person,  locality  or 
description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  ^^^diatsoever.' 
Section  17  provides: 

'Every  such  carrier  and  every  other  person  subject 
to  this  act  shall  establish,  observe  and  enforce  just 
and  reasonable  regulations  and  practices  relating  to 
or  connected  with  the  receiving,  handling,  storing 
or  delivering  of  property.' 
Section  32  provides : 

'That  whoever  violates  any  provision  of  this  act 

except  where  a  definite  penalty  is  provided,  shall  be 

guilty  of  a  misdemeanor  punishable  by  fine  not  to 

exceed  five  thousand  dollars.' 

Under  the  provisions  of  these  statutes,  it  seems  clear 

that  a  refusal  on  the  part  of  the  carriers  to  transport 

the  plaintiff's  merchandise,  constitutes  a  violation  of 

law  and  a  crime,  and  that  the  defendant  unions  and 

officers  are  engaged  in  an  unlawful  conspiracy  when 

they  induce,  ai'd  and  abet  the  carriers  in  committing 

this  misdemeanor  and  threaten  them  with  a  strike 

unless  they  commit  the  misdemeanor."  *  ♦  ♦ 

"A  combination  and  conspiracy  to  bring  about  a  vio- 
lation of  the  Federal  Statute  is  also  a  violation  of 
Section  5440  of  the  Revised  Statutes  of  the  United 
States,  which  provides  as  follows : 
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**  'If  two  or  more  persons  conspire  to  commit  any 
offense  against  the  United  States  and  one  or  more 
parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy, all  the  parties  to  such  conspiracy  shall  be 
liable  to  a  penalty  of  not  more  than  ten  thousand 
dollars  or  to  imprisonment  for  not  more  than  two 
years,  or  to  both  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.' 

''The  combination  presented  in  this  case  is  in  viola- 
tion of  both  the  Shipping  Act  and  Revised  Statutes, 
Sec.  5440,  and  the  plaintiff,  being  irreparably  injured 
in  its  property  rights  by  acts  done  in  furtherance  of 
such  conspiracy,  is  entitled  to  an  injunction.*'  *  *  * 

"It  appears  in  this  case  the  defendants  are  all  engaged 
in  a  combination  and  a  conspiracy  to  commit  a  tort 
against  the  plaintiff.  Just  as  the  carriers  are  bound 
to  serve  the  public  indiscriminately,  so  are  their 
employes — and  rightly  so,  foi'  if  the  inhibition  against 
discrimination  did  not  apply  equally  to  the  employes 
as  well  as  against  the  carriers  themselves,  the  protec- 
tion afforded  the  public  would  be  negligible.  It  does 
not  follow,  however,  that  the  relief  sought  by  the 
plaintiff  would  impose  involuntary  servitude  upon 
members  of  the  defendant  unions.  No  employe  is 
forbidden  to  quit  work  by  the  injunction  or  to  accept 
better  employment  if  he  may  find  it  or  to  change  his 
position  as  often  as  he  sees  fit.  Every  citizen  is  entitled 
to  the  same  opportunity  to  procure  a  living,  that  is 
accorded  any  other.  Equal  protection  is  afforded 
everyone  under  our  laws.  The  law  cannot  fprce  any 
man  to  remain  in  the  service  of  the  public,  but  he  has 
certain  obligations  when  engaged  in  public  service  and 
is  bound  by  public  statutes  as  well  as  his  employer. 
While  it  is  indisputable  that  a  man  may  enter  any  voca- 
tion that  he  chooses,  yet  if  he  sees  fit  to  select  a  field 
indissolubly  linked  with  the  rights  of  the  public,  such 
as  that  of  a  common  carrier,  he  must  subserve  his 
own  rights  to  that  of  the  public  welfare  and  must  at 
all  times  stand  ready  ahd  willing  to  assume  all  of  the 
exacting  duties  which  he  knows  are  owed  the  public* 
When  he  enters  the  public  service  he  impliedly  acqui- 
esces in  assimiing  all  of  these  obligations.  He  must 
either  get  out  of  the  transportation  business  or  serve 
all  persons  alike. 

"Employes  of  steamships,  and  those  employed  in 
and  about  the  docks  and  all  others  associated  in  or 
connected  with  and  necessary  to,  the  conduct  of  busi- 
ness of  conunon  carriers  should  perform  their  usual 
services  regardless  of  whether  the  merchandise  is 
worked  upon,  or  handled,  received  or  delivered  by 
union  or  non-union  men,  and  such  service  should  be 
impartial  and  iminterrupted.  The  plaintiff  is  not  ask- 
ing anything  unjust  or  unfair  in  insisting  upon  the  free 


use  of  the  transportation  lines.  It  does  not  lie  with 
union  leaders  to  lay  down  the  proposition  that  the 
last  word  in  deciding  what  merchandise  shall  or  shall 
not  be  transported,  should  vest  exclusively  in  them. 

"This  is  a  case  where  the  court  may  properly  say 
to  the  members  of  these  defendant  unions,  'You  are 
not  constrained  to  remain  in  the  employ  of  the  common 
carriers  but,  if  you  choose  so  to  do,  your  duty  is  to 
serve  all  members  of  the  public  alike  and  you  must 
handle  the  lumber  of  this  plaintiff  as  well  as  that  of 
any  other  members  of  the  community.'  (In  re  Lennon). 

"It  appears  herein  that  the  carriers,  whatever  be 
their  motive,  have  united  with  the  unions  in  an  un- 
lawful scheme,  contrary  to  positive  statutory  pro- 
visions, to  bar  the  plaintiff's  goods  from  transportation. 
The  nature  of  the  inducements  offered  by  the  unions 
in  order  to  prevail  upon  the  carriers  to  join  the  un- 
lawful party  is  immaterial.  Economic  pressure,  like 
threats  of  injury  to  business,  has  induced  many  com- 
petitors to  join  the  unlawful  combination  which 
threatens  injury  to  their  business,  but  such  circum- 
stances do  not  relieve  the  yielding  party  from  legal 
responsibility  for  his  acts.  Likewise,  the  fact  that  the 
fear  of  a  strike  may  have  alone  induced  the  carriers  in 
this  case  to  grant  the  unions'  request  that  a  crime  be 
committed,  does  not  constitute  a  defense.  Undoubtedly 
the  carriers  want  the  plaintiff's  business,  but  they  also 
want  to  agree  with  their  employes.  When  they  had 
to  choose  between  the  two,  they  decided  to  join  with 
their  employes  and  violate  the  law  of  the  land  by  dis- 
criminating against  the  plaintiff  and  even  violating 
contracts  for  transportation  of  plaintiff's  goods.  The 
carriers  joined  the  unlawful  party  to  exclude  the  plain- 
tiff's goods  and,  from  the  strategic  nature  of  the  posi- 
tion, became  the  principal  actors  in  accomplishing  the 
unlawful  purpose. 

"The  defendants,  carriers  and  unions,  are  presumed 
to  intend  the  natural  consequences  of  their  acts,  and 
since  they  are  acting,  willingly  or  unwillingly,  in  fur- 
therance of  the  common  end  of  discriminating  against 
plaintiff's  shipments,  each  is  bound  as  a  conspirator 
by  all  the  acts  and  statements  of  the  others.  *  *  * 

"There  is  an  obvious  necessity  for  issuing  the  injunc- 
tion herein  for  there  is  no  question  of  securing  relief 
in  another  action. 

"It  seems  that  either  the  relief  must  be  granted  in 
these  suits  or  the  common  carrier  duty  to  serve  the 
public  is  annihilated  when  unions  choose  to  discrimi- 
nate." 

The  Transportation  Trades  Council  of  New  York  and 
Vicinity  control  over  90  per  cent  of  the  men  engaged  in 
the  transportation  trades  in  this  district.  When  any  one 
of  the  unions  is  engaged  in  a  controversy,  the  entire 
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Strength  of  the  Council  is  mobilized  to  assist  it.  Their 
truckmen  will  not  drive  to  and  from  piers  where  long- 
shoremen are  striking,  lighter  men  will  not  tend  their 
lighters  at  piers  where  strikes  are  in  progress,  union 
pier  men  who  load  express  and  freight  wagons  will  not 
load  the  wagons  of  non-union  drivers.  It  is  out  of  this 
situation  that  the  merchants  have  combined  their 
strength  to  organize  and  operate  the  Citizens'  Trucking 
Company,  to  serve  the  public  indiscriminately.  This 
decision  makes  it  clear  that  the  combination  which  the 
Citizens'    Trucking    Company   was    created    to   oppose 


exists  in  violation  of  our  statute  law,  both  State  and 
Federal.  It  makes  it  clear  that  the  boycott  of  non- 
union workmen  and  non-union  goods  in  the  transporta- 
tion trades  threatens  to  make  the  American  workman, 
the  American  merchant  and  the  American  citizen  a  sub- 
ject of  the  will  and  greed  of  those  engaged  in  the  trans- 
portation trades,  and  it  makes  it  clear  that  our  law  is 
not  helpless  to  meet  that  situation  and  to  protect  the 
American  workman,  the  American  merchant  and  the 
American  citizen. 


Amalgamated  Qothing  Workers  Enjoined  for  Unlawful  Conduct 

of  Closed  Shop  Strike 


Michaels,  et  al.  v.  HiUman,  et  al.  (Supreme  Court  for 
Monroe  County,  N.  Y.) 
The  plaintiffs  are  manufacturers  of  men's  clothing, 
doing  business  under  the  name  of  Michaels,  Stem  & 
Company,  at  Rochester,  N.  Y.  They  have  two  plants 
there  and  employ  over  1,000  workers.  The  defendant  is 
the  president  of  the  Amalgamated  (jTlothing  Workers  of 
America,  and  the  other  defendants  are  officers  of  the 
Rochester  Joint  Board  of  the  Amalgamated  Qothing 
Workers,  officers  of  the  Local  Unions  and  various  indi- 
vidual members  of  the  Amalgamated.  The  Amalga- 
mated is  probably  the  most  powerful  union  outside  of 
the  American  Federation  of  Labor  and  the  Railroad 
Brotherhoods.  In  its  publications,  it  gives  full  moral 
support  to  Soviet  Russia  and  to  every  enterprise  of  a 
socialistic,  or  even  communistic  -  temper.  The  plain- 
tiffs allege  that  their  employes  had  no  dispute  with  them 
as  to  wages,  hours  or  working  conditions,  but  that  in 
July,  1919,  the  Amalgamated  called  a  strike  at  both  of 
their  plants  in  Rochester  for  the  purpose  of  compelling 
them  to  deal  with  the  Amalgamated  as  the  only  organiza- 
tion representing  their  employes.  On  the  day  the  strike 
was  called  only  167  out  of  969  workers,  or  but  17%, 
responded.  A  campaign  of  picketing  and  intimidation 
followed.  Workers  who  were  doing  home-work  were 
threatened  in  their  homes,  and  garments  being  dis- 
tributed to  home-workers  were  taken  from  the  drivers 
and  destroyed.  The  workers  were  assaulted  on  their 
way  to  and  from  the  factory,  and  attempts  were  made 
to  introduce  sabotage  into  the  factory.  The  plaintiffs 
allege  that  prior  to  the  strike,  a  majority  of  the  workers 
had  expressed  their  desire  to  join  the  United  Garment 
Workers  of  America,  an  organization  affiliated  with  the 
American  Federation  of  Labor.  Sometime  in  August,  in 
pursuance  of  this  wish,  the  plaintiffs  communicated  with 
the  United  Garment  Workers,  who  sent  an  organizer  to 
organize  locals  among  their  workers,  and  on  September 


10th  the  plaintiffs  signed  a  formal  working  agreement 
with  the  United  Gamjent  Workers.  However,  the 
defendants  persisted  in  their  campaign  of  picketing  and 
intimidation.  The  plaintiffs  had  contracts  with  eleven 
smaller  manufacturers  in  the  city  to  make  garments  for 
them,  and  the  defendants  succeeded  in  persuading  six 
of  these  to  break  their  contracts  with  the  plaintiffs  for 
fear  of  having  labor  difficulties  themselves. 

On  September  29th,  the  plaintiffs  brought  this  action 
demanding  an  injunction  and  $100,000  damages.  A 
temporary  injunction  issued,  restraining  the  defendants' 
acts  of  violence  and  intimidation.  In  a  bill  of  particu- 
lars asked  for  by  the  defendants  and  furnished  by  the 
plaintiffs,  they  state,  that  on  July  29th  defendant  Hill- 
man  told  the  plaintiff  Stern  that  the  plaintiffs  could  not 
operate  their  factories  unless  the  workers  were  organized 
under  the  Amalgamated  Clothing  Workers  of  America, 
and  at  a  meeting  of  the  strikers  Hillman  said  that  the 
Amalgamated  would  spend  a  million  dollars  to  win  the 
contest  against  Michaels,  Stem  &  Company.  It  may 
well  be  true  that  the  defendants  would  spend  a  million 
dollars  of  the  workers*  money  for  the  purpose  of  dom- 
inating the  labor  of  this  company.  It  is  the  only  big 
clothing  manufacturer  in  Rochester  which  is  not  organ- 
ized by  the  Amalgamated,  and  the  reported  remarks  of 
Hillman  in  the  meeting  of  workers  whcxn  he  addressed, 
the  viciousness  and  the  persistence  of  the  assaults  made 
upon  the  plaintiff's  workers,  and  the  insults  to  which 
its  women  employes  have  been  subjected,  indicate  that 
the  independence  of  this  firm  from  domination  by  the 
Amalgamated  has  been  a  cause  of  embarrassment  to  the 
union  in  its  dealings  with  other  employers.  The  defend- 
ants in  their  answers  have  attempted  to  plead  the  history 
of  the  Amalgamated  and  the  virtues  which  they  ascribe 
to  it  as  a  defense  to  their  course  in  this  strike,  and  they 
specifically  allege  that  the  Amalgamated  is  a  union  that 
recognizes  the  open  shop. 
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The  trial  of  this  action  commenced  in  April  and  lasted 
several  weeks.  Arthur  E.  Sutherland,  a  former  Justice 
of  the  Supreme  Court,  was  counsel  for  plaintiffs,  and 
Professor  Felix  Frankfurter,  of  the  Harvard  Law 
School,  and  Emory  R.  Buckner  of  Root,  Qark,  Buckner 
&  Howland,  were  among  the  several  attorneys  for  the 
union.  The  case  was  thoroughly  presented.  The 
defendants  sought  to  justify  their  course  in  the  strike 
by  evidence  of  the  lawful  purposes  of  the  union  and  its 
beneficent  operations  in  the  interest  of  garment  workers, 
but  this  evidence  was  excluded  on  the  ground  that  the 
lawful  purposes  of  the  union  would  be  assumed  until 
evidence  to  the  contrary  was  oflFered.  On  June  25th 
A.  J.  Rodenbeck,  J.,  before  whom  the  case  was  tried, 
rendered  his  decision  granting  a  permanent  injunction 
restraining  the  union  from  acts  of  lawlessness  and 
intimidation  and  all  forms  of  unlawful  picketing  and 
misrepresentation,  and  granting  damages  to  be  hereafter 
determined. 

The  benefit  which  the  strikers  sought  to  obtain  were 
contrasted  with  the  injuries  which  they  sought  \o  inflict 
in  order  to  obtain  it,  and  were  described  by  the  Court  in 
its  opinion  as  follows: 

''These  men  and  women,  many  of  whom  had  been  in 
the  employ  of  the  plaintifFs  for  years,  struck  to  compel 
the  plaintiffs  to  recognize  the  Amalgamated  Clothing 
Workers  in  order  to  secure  a  more  effective  means  of 
collective  bargaining  than  a  shop  organization  afforded. 
Their  wages,  hours  and  working  conditions,  except 
as  to  the  existence  of  a  union  of  the  Amalgamated 
Clothing  Workers,  were  the  same  as  in  other  factories 
in  Rochester  where  that  association  was  recognized. 
If  the  strike  was  not  successful  they  could  either  get 
their  old  places  back  or  obtain  new  ones  as  they  have 
done  since  the  strike  began  and  they  would  be  as  well 
off  or  better  than  before  the  strike  and  meanwhile 
they  would  be  receiving  strike  benefits ;  but  the  plain- 
tiffs had  at  stake  a  business  which  had  been  sixty  years 
in  building  which  might  be  ruined  if,  through  the 
strike,  their  production  could  be  curtailed  sufficiently 
to  divert  their  trade  to  other  channels.  Indeed  one 
or  more  of  the  leaders  of  the  strike  said  that  they 
would  put  the  plaintiffs  out  of  business  and  would 
not  call  the  strike  off  until  the  plaintiffs  had  turned 
over  the  keys  of  their  factories.  The  plaintiffs  were 
required  to  vnn  their  way  in  the  world  of  business 
by  hard  and  honest  competition  and  the  quality  and 
character  of  their  goods;  but  the  Amalgamated  Cloth- 
ing Workers  instead  of  endeavoring  to  secure  recogni- 
tion by  an  example  of  an  enlightened  and  reasonable 
administration  in  other  factories,  chose  to  force  their 
way  into  plaintiffs'  factories  by  secrecy  and  by  a  strike 
backed  by  its  powerful  influence  and  supported  by  acts 


that  the  law  condemns.  Ultimate  success  in  the  labor 
movement  does  not  lie  along  this  line  but  in  the  direc- 
tion of  a  peaceful  exemplification  of  a  just  and  reason- 
able administration  of  the  affairs  of  the  imion  with 
advantages  not  only  to  employers  and  employes,  but 
to  the  public." 

After  discussing  the  co-relative  rights  of  the  work- 
ingman  to  quit  and  the  employer  to  discharge,  and 
describing  the  preliminary  steps  taken  by  the  Amalga- 
mated in  anticipation  of  the  strike,  the  Court  says: 

''The  case  turns  upon  the  question  as  to  whether  or 
not  force  or  what  is  equivalent  to  force  was  employed 
by  the  defendants  to  secure  this  recognition.  If  no 
threats,  intimidations,  force,  violence  or  other  coercive 
measures  were  employed,  the  defendants  are  not  liable 
for  they  were  within  their  rights  in  seeking  to  compel 
recognition  by  calling  a  strike.  But  the  record  shows 
that  such  means  were  employed.  The  method  of  pick- 
eting involved  threats  and  intimidation.  Picketing 
may  be  lav^ful  or  unlawful.  The  legitimate  purpose  of 
it  is  to  inform  the  strikers  and  their  imion  as  to  what 
is  going  on  at  the  plants.  When  it  unnecessarily  goes 
beyond  this  and  is  conducted  with  the  design  and  has 
effect  of  intimidating  those  who  may  desire  to  remain 
at  work  or  seek  employment,  it  infringes  upon  human 
freedom  and  liberty  of  action.  The  right  to  work  is 
protected  by  the  law  as  well  as  the  right  to  quit  work. 
Whatever  number  of  pickets  was  necessary  to  secure 
the  reasonable  and  lawful  purpose  of  the  union  is  sanc- 
tioned by  law  but  where  the  niunber  is  swelled  to 
five  or  six  hundred  and  at  times  to  a  thousand  made 
up  in  part  of  workers  from  other  factories,  the  unneces- 
sary and  unlavTful  purpose  to  awe  and  intimidate  by 
numbers  is  apparent  Intimidation  may  consist  in 
nimtibers  alone  without  any  actual  violence.  Many  of 
the  workers  in  plaintiffs'  factories  were  girls  and  in 
.  such  a  case  a  large  crowd  of  pickets  composed  in  part 
of  women  of  foreign  birth,  with  the  calling  of  opprobri- 
ous names  and  expressions  and  gesticulations  of  vio- 
lence, would  be  sufficient  alone  to  intimidate  vrithout 
a  single  blow  being  struck." 

After  describing  the  insults  offered  to  the  women 
workers  passing  the  picket  line,  the  Court  turns  its 
attention  to  the  question  of  individual  acts  of  violence 
and  says : 

''Actual  violence  supplemented  opprobrious  epithets. 
There  was  no  physical  violence  every  day  but  that  was 
hardly  necessary.  An  overt  act  of  this  kind  now  and 
then  would  be  a  sufficient  warning  and  a  blow  or  dis- 
turbance now  and  then  would  be  rumored  about  and 
be  quite  adequate  as  an  object  lesson.  It  is  enough 
if  violence  was  employed  with  sufficient  frequency 
to  warrant  the  conclusion  that  it  was  a  part  of  the 
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program  for  conducting  the  strike.  There  were  actual 
assaults  upon  employes  and  interferences  with  and 
even  attacks  cm  the  police.  Twenty-nine  arrests  were 
made  which  represent,  however,  only  a  small  fraction 
of  the  number  of  misdemeanors  actually  committed. 
The  number  of  police  deemed  necessary  on  the  ground 
and  the  necessity  for  reserves  at  the  police  station  for 
emergencies  indicate  the  temper  of  the  so-called  pick- 
eters  and  the  condition  that  existed!  If  the  leaders 
admonished  the  strikers  not  to  indulge  in  violence, 
there  is  no  evidence  that  they  followed  the  advice  or 
that  anything  was  done  by  the  union  to  punish  the 
offenders.  They  created  a  situation  from  which  vio- 
lence might  be  expected  by  congregating  unnecessary 
crowds  at  the  factories  and  must  take  the  full  responsi- 
bility for  the  results  and  cannot  be  heard  to  exculpate 
themselves  by  the  claims  of  advice  given  that  was  not 
heeded.  The  speeches  made  at  the  general  meeting 
at  convention  hall  show  that  the  temper  of  the  leaders 
was  no  more  moderate  dian  that  of  the  rank  and  file 
of  the  workers  and  these  speeches  were  well  calculated 
to  lead  them  to  believe  that  their  conduct  was  not  dis- 
approved.*' 

As  to  whether  any  other  union  except  the  Amalga- 
mated would  fulfill  these  principles  of  unionization 
for  which  the  defendants  were  contending  and  the 
dangers  of  a  labor  monopoly,  the  Court  says: 

'^The  Amalgamated  Clothing  Workers  were  not 
satisfied  with  the  unionization  of  the  factories  by  the 
establishment  of  a  local  of  the  United  Garment 
Workers  but,  on  the  contrary,  continued  the  strike 
with  renewed  vigor  and  zeal  as  if  the  principle  of  an 
outside  organization  contended  for  had  not  been  accom- 
plished. These  acts  of  the  defendants  in  relation  to 
the  United  Garment  Workers  furnish  no  ground  for  a 
cause  of  action,  but  serve  to  illtuninate  the  motives  of 
the  defendants  and  to  emphasize  the  competition 
among  labor  unions  and  their  selfish  attitude  toward 
each  other.  If  all  that  was  sought  was  the  unionization 
of  the  plaintiffs'  shops  the  Amalgamated  Clothing 
Workers  should  have  desisted  when  the  United  Gar- 
ment Workers  were  recognized  and  a  local  union  estab- 
lished. A  United  Garment  Workers'  union  was  under 
the  ban  by  the  defendants  as  well  as  a  shop  organiza- 
tion. Salvation  it  seems  could  be  secured  only  through 
the  upbuilding  of  an  organization  represented  by  the 
defendants.  The  United  Garment  Workers  had  as 
much  right  on  the  ground  as  did  the  Amalgamated 
Clothing  Workers.  The  latter  has  no  patent  right  on 
unionism.  This  intolerant  attitude  of  the  Amalga- 
mated Workers  toward  the  United  Garment  Work- 
ers savors  of  a  species  of  domination  which  does 
not  inspire  confidence  in  their  ultimate  purposes.    If 


the  Amalgamated  Clothing  Workers  could  obtain  com- 
plete control  of  the  labor  market  and  the  clotiiing 
manufacturers  could  combine  into  a  perfect  monopoly, 
wages  and  prices  coul<l  be  regulated  to  suit  themselves 
at  the  expense  of  the  general  public,  and  if  the  same 
policy  could  be  pursued  in  other  industries  the  prin- 
ciple of  organization  contended  for  would  defeat  its 
own  purpose  so  far  as  wages  are  concerned  by  raising 
prices  as  fast  as  the  cost  of  production  was  increased. 
In  a  proper  case  the  law  will  protect  the  general  public 
as  well  as  the  individual  frcxn  exaction  and  oppression 
from  any  source.  *It  is  the  duty  of  government  to 
protect  Ihe  one  against  the  many  as  well  as  the  many 
against  the  one.'  Monopolies  and  exclusive  privileges 
are  alike  condemned  v^ether  accomplished  by  ccnn- 
binations  of  labor  or  capital.  The  law  is  opposed  to 
all  monopolies  whether  of  labor  or  capital  as  experience 
has  taught  mankind  that  an  economic  or  industrial 
despotism  has  no  more  consideration  for  the  general 
good  thto  a  political  despotism  and  is  an  undue  bar- 
rier to  the  exercise  of  personal  liberty  and  freedom 
of  action,  the  development  of  industries  and  reasonable 
competition  in  life." 

The  Court  then  takes  up  the  distinction  between 
motive  and  intent.  The  language  of  the  Court  is  clear, 
concise  and  of  importance  because  of  the  confusion  of 
thought  in  many  decisions  upon  this  point: 

*'The  motives  of  a  small  group  of  strikers  in  calling 
a  strike  may  be  so  unimportant  as  not  to  require  dis- 
cussion but  when  the  strike  is  participated  in  by  large 
ntunbers  assisted  by  workers  from  other  industries  and 
directed  by  a  powerful  labor  organi^tion  the  motive 
or  intention  becomes  of  prime  importance.  The  ulti- 
mate motives  in  this  case  were  unquestionably  to 
benefit  the  Amalgamated  Clothing  Workers  and  those 
employed  by  plaintiffs  who  had  joined  its  ranks  but 
the  immediate  intention  was  the  exercise  of  compulsion 
by  means  that  were  unlawf uL  The  distinction  between 
motive  and  intent  is  illustrated  by  Wigmore  v^ere  he 
says  that  a  man's  motive  in  shooting  at  a  bird  may  be 
to  obtain  food  while  his  intention  is  to  kill  it.  So  here 
the  strike  is  to  be  condemned  though  its  motives  were 
to  benefit  the  union  and  its  members  if  the  intention 
was  to  accomplish  that  end  by  the  use  of  threats, 
intimidation,  force,  violence  or  other  similar  coercive 
measures.  *  *  *  A  union  cannot  call  a  lawful  strike  with 
the  intention  of  using  such  means  to  bring  it  to  a  suc- 
cessful issue.  This  rule  is  fortified  in  this  case  by  the 
tremendous  power  back  of  the  Amalgamated  Clothing 
Workers,  the  situation  of  the  labor  market  in  the 
clothing  industry  in  Rochester  and  the  unison  of  action 
with  which  the  strike  was  immediately  prosecuted. 
The  law  will  not  be  defeated  by  the  failure  to  express 
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such  intentions  in  writing  or  in  preliminary  oral  repre- 
sentations but  willy  in  a  proper  case,  infer  such  inten- 
tions frcmi  the  history  of  die  case,  the  prompt  applica- 
tion of  unlawful  methods  after  the  strike  has  been 
called  and  the  general  conduct  of  the  parties.  *  *  *  If 
the  defendants  therefore  intended  when  the  strike  was 
called  to  use  threats,  intimidation,  force,  violence  or 
other  coercive  measures  to  induce  plaintiffs'  employes 
to  leave  its  employ  and  to  prevent  others  from  taking 
their  places  in  order  to  compel  recogniticm  of  the  union, 
their  purpose  was  illegal  and  rendered  them  liable  if 
united  in  action  from  the  inception  of  the  strike  for 
such  damages  as  the  plaintiffs  suffered.  But  if  this 
intention  was  not  present  when  the  strike  was  called 
the  def^idants  would  still  be  jointly  liable  for  the  use 
of  force  or  its  equivalent  when  employed  if  they  acted 
in  concert." 

The  national  organization  attempted  to  avoid 
responsibility  for  this  strike  on  the  ground  that  it  was 
conducted  by  the  Ipcal  organization  in  the  interest  of 
its  members.  But  the  strike  was  conducted  under  the 
generalship  of  officers  of  the  national  organization,  and 
the  Court  says : 

'It  was  claimed  that  the  situation  in  Rochester  was 
of  general  concern  to  the  organization  and  it  cannot  be 
successfully  maintained  that  die  strike  was  not  a  con- 
ception of  the  national  organization  in  the  interest  of 
its  general  membership  and  especially  its  membership 
in  Rochester.    The  meetings  of  its  members  employed 


by  the  plaintiffs  and  the  actions  of  the  committees  and 
the  joint  board  were  only  the  local  machinery  for 
putting  the  strike  in  operation.  As  soon  as  it  was 
launched  the  national  organization  took  an  active  and 
open  part  in  conducting  it  through  national  representa- 
tives, including  the  president,  and  through  financial 
assistance.  It  cannot  be  possible  that  a  great  organiza- 
tion like  the  Amalgamated  Clothing  Workers  can  pro- 
ject and  carry  on  a  strike  in  the  manner  in  which  it  was 
conducted  in  this  case  and  avoid  responsibility  and 
liability  for  its  acts.** 

Mr.  Sidney  Hillman,  President  of  the  Amalgamated 
Clothing  Workers,  has  been  successful  not  only  in 
making  the  employers  who  recognize  his  union  accept 
a  standard  of  wages,  but  in  making  the  members  of 
his  union  accept  a  standard  of  production.  The  Amal- 
gamated has  over  175,000  members.  These  it  has 
organized  within  five  years.  No  union  has  given  the 
impression  of  greater  sincerity  or  consideration  for  the 
cause  of  productive  efficiency  than  has  the  union,  de- 
fendant in  this  case.  It  seems,  therefore,  all  the  more 
unfortunate  that  this  union  should  have  been  found 
as  the  sponsor  and  instigator  of  acts  of  violence  and 
lawlessness,  and  all  the  more  unfortunate  that  it 
should  seek  to  justify  them  in  open  court.  But  it 
seems,  also,  quite  as  important  that  it  has  been  made 
to  answer  in  a  court  of  law  for  its  acts. 

The  union  will  appeal  this  judgment. 


The  Kansas  Industrial  Court  Act  Upheld 


State  of  Kansas  v.  Howatt,  et  al.  (In  the  District  Court 
of  Crawford  County,  Kansas.)-- 

The  circumstances  out  of  which  the  test  of  the  con- 
stitutionality of  the  Kansas  Industrial  Courts  Act  arose, 
the  points  relied  upon  by  the  labor  leaders  in  urging 
the  unconstitutionality  of  the  Act,  and  the  disposition 
of  the  case,  are  thoroughly  stated  in  the  following 
account  received  from  the  District  Counsel  for  the 
League,  Mr.  Charles  A.  Houts^  of  St.  Louis,  Mo.: 

"From  the  beginning  this  law  was  received  approv- 
ingly by  the  business  and  farming  interests  in  Kansas, 
partly  because  they  thought  it  assured  the  maintenance 
of  law  and  order.  The  labor  unions  were  hostile. 
Their  hostility  to  it  was  promoted  in  Kansas  by  Alex- 
ander Howatt,  chief  representative  in  that  State  of  the 
United  Mine  Workers  of  America,  and  in  Washington 
by  Samuel  Gompers,  President  of  the  American  Federa- 
tion of  Labor  and  nationally  the  spokesman  for  the 
labor  unions.  Their  hostility  resulted,  in  a  small  meas- 
ure, from  the  fact  that  the  law  originated  from  Governor 
Allen's  strike-breaking  experiences  in  the  coal  fields 
about  Pittsburg,  Kansas,  but  more  largely,  it  is  sus- 


pected, because  the  Court  of  Industrial  Relations  tends 
to  destroy  the  usefulness  of  the  professional  labor 
'leaders.'  Howatt  asserted  that  the  labor  unions  would 
ignore  the  law.  But  some  of  the  members  of  the  unions 
disagreed  with  him.  So,  in  order  that  no  union  man 
should  be  tempted  to  apply  to  the  Court  of  Industrial 
Relations  for  relief,  the  by-laws,  rules  and  regulations 
of  the  unions  were  amended  so  as  to  impose  a  penalty 
upon  any  union  member  who  would  invoke  the  help  of 
that  Court.  As  a  matter  of  fact  certain  union  members 
did  apply  to  the  Court  for  its  assistance,  and  the  Court 
undertook  to  investigate  the  conditions  in  the  coal  fields, 
including  not  only  the  subject  of  wages,  but  also  living 
conditions  and  precaution  for  the  safety  and  welfare  of 
the  miners.  .  Howatt  threatened  to  cause  a  strike  of  all 
the  miners  in  the  Kansas  fields  in  protest  against  this 
law.  Thereupon  the  Attorney  General  applied  to  the 
District  Court  of  Crawford  County  (of  which  Pittsbui^ 
is  the  county  seat)  for  an  injunction  against  Howatt  and 
his  associates.  In  his  application  for  the  injunction  he 
charged  that  Howatt  and  his  associates  had  conspired 
to  cause  a  strike  and  to  make  it  effective  by  the  use  of 
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intimidation.  He  charged  that  Howatt  had  conspired 
with  his  co-defendants  to  nullify  and  resist  the  Industrial 
Court  Act  This  suit  was  brought  directly  in  the  name 
of  the  State  of  Kansas,  for  the  benefit  of  the  people  of 
the  State  of  Kansas.  Judge  Curran,  to  whom  the  appli- 
cation for  an  injunction  was  presented,  issued  a  tem- 
porary restraining  order.  This  was  ignored  by  Howatt 
and  about  the  first  of  April  the  strike  was  called  in 
defiance  of  the  injunction.  About  the  same  time  the 
Court  of  Industrial  Relations  convened  at  Pittsburg,  and 
undertook  to  investigate  the  coal  situation  upon  the  com- 
plaint of  the  union  miners  who  had  applied  to  it.  Howatt 
and  others  were  summoned  to  appear  as  witnesses  and 
to  testify  before  this  Court  concerning  the  subjects  under 
investigation.  Howatt  refused  to  appear.  Thereupon 
the  Attorney  General  applied  to  Judge  Curran  for  an 
order  compelling  Howatt  to  appear  before  the  Court  of 
Industrial  Relations,  and  to  testify.  This  order  was 
issued  and  served  upon  Howatt.  He  persisted  in  his 
refusal  to  appear.  He  defied  the  Court.  He  was  then 
cited  for  contempt,  was  taken  in  custody  by  the  Sheriff 
and  was  confined  in  the  local  jail,  but  later  removed  to 
a  jail  of  a  neighboring  county  upon  a  showing  that  he 
was  likely  to  be  rescued  by  force  from  the  Pittsburg 
jail.  The  Attorney  General  filed  chatges  against 
Howatt,  setting  out  the  particulars  in  which  he  had  acted 
in  contempt  of  Judge  Curran's  order  to  appear  as  a  wit- 
ness before  the  Court  of  Industrial  Relations,  and  upon 
a  hearing  he  was  adjudged  to  be  guilty  of  the  contempt, 
and  was  ordered  confined  in  jail  until  he  would  consent 
to  appear  and  testify  as  directed.  From  this  judgment 
of  conviction  he  took  an  appeal  to  the  Supreme  Court 
of  Kansas,  and  was  thereupon  released  under  a  two 
thousand  dollar  bond. 

"In  the  meantime  the  injunction  proceedings  (which 
had  begun  prior  to  the  institution  of  the  contempt  pro- 
ceedings) had  been  proceeding  before  Judge  Curran. 
Howatt's  attorneys  claimed  that  the  act  of  the  Legisla- 
ture creating  the  Court  of  Industrial  Relations,  was 
unconstitutional  and  void,  giving  a  multitude  of  reasons 
as  the  basis  for  their  contention.  The  principal  reasons 
advanced  were, 

(1)  That  it  infringed  their  right  of  personal  lib- 
erty, particularly  their  right  to  strike,  and 

(2)  That  it  impaired  their  right  to  contract,  as  for 
instance,  their  right  to  fix  wages,  working  hours 
and  working  conditions. 

Upon  these  contentions  a  hearing  was  had  before  Judge 
Curran  lasting  several  days,  and  at  the  end  thereof,  on 
April  29th,  Judge  Curran  delivered,  orally,  a  very 
exhaustive  opinion  sustaining  the  constitutionality  of  the 
law.  In  his  opinion  he  reviewed  the  leading  decisions 
of  the  Supreme  Court  of  the  United  States  and  the 


Supreme  Courts  of  the  States.  The  case  upon  which  he 
placed  the  greatest  emphasis  was  that  of  Wilson  vs.  New, 
decided  by  the  Supreme  Court  of  the  United  States  in 
sustaining  the  validity  of  the  Adamson  Act.  In  his 
opinion  he  strikingly  adverted  to  the  claim  that  the 
laborer  has^a  'divine  right  to  strike,'  and  answered,  that 
just  as  certainly  the  laborer  has  the  'divine  right  to  work.' 
He  points  out  the  dangers  which  had  confronted  the 
people  of  Kansas  in  December,  1919.  He  argues  that  at 
that  time  it  was  made  impressively  apparent  that  the 
people  of  Kansas  were  concerned  in  the  controversy 
between  the  miners  and  the  mine  owners,  and  that  the 
public  were  the  real  suflferers  from  the  controversy,  and 
he  reasoned  that  under  the  police  power  of  the  State, 
Kansas  could  legally  adopt  such  measures  as  would  pro- 
tect  the  people  from  the  perils  of  such  controversies. 

"With  the  rendering  of  Judge  Curran's  decision,  and 
in  the  taking  of  Howatt's  appeal  from  his  jail  sentence, 
the  controversy  has  now  been  taken  to  the'  Supreme 
Court  of  the  State,  where  it  must  rest  until  that  Court 
has  passed  upon  the  questions  involved.  If  the  Court 
upholds  the  law  the  case  will  undoubtedly  go  from  there 
to  the  Supreme  Court  of  the  United  States  for  final 
decision. 

"But  it  is  now  a  lawyers'  battle.  The  miners  are  at 
work.  So  is  the  Court  of  Industrial  Relations  at  work. 
Peace  reigns  in  Kansas,  and  it  may  be  said  that  the  great 
majority  of  the  people  of  Kansas  believe  that  the  law  is 
a  good  one — good  because  it  promotes  law  and  order  and 
gives  promise  of  assuring  justice  in  industrial  disputes. 
That  is  the  phase  of  the  law  which  is  now  uppermost  in 
the  public  mind.  Whether  the  Court  will  command  so 
large  a  measure  of  public  favor  if  it  should  extend  its 
activities  to  the  questions  aflFecting  the  production,  dis- 
tribution and  price  of  food  products,  remains  to  be  seen." 

We  quote  here  the  major  part  of  Judge  Curran's 
decision,  rendered  orally,  outside  of  his  exhaustive  com- 
ment upon  the  authorities : 

"Counsel  in  fervent  speech  said:  We  hope  your 
Honor  will  keep  out  of  mind  (or  that  in  substance)  the 
conditions  of  December  of  1919,  the  conditions  preced- 
ing the  enactment  of  this  Act.  At  the  time  that  was 
said,  and  since  that  time,  I  have  been  unable  to  under- 
stand why  counsel  should  ask  the  Court  to  do  this  in 
approaching  this  subject  VfBs  it  upon  the  ground  of 
impropriety  for  the  Court  to  consider  what  the  legis- 
lature had  in  mind  and  what  they  might  have  been 
intending  to  do  and  accomplish  by  this  legislation? 
I  say,  is  there  any  impropriety  in  it?  If  so,  then  I 
desire  to  call  attention  of  counsel  to  the  opinion  of 
Chief  Justice  White  in  the  case  of  Wilson  v.  New,  61 
Law.  Ed.  755,  where  Chief  Justice  White  did  not  seem 
to  think  there  was  any  impropriety  in  the  orderly  con- 
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duct  of  a  judicial  opinion,  to  comment  upon  the  condi- 
tions that  lead  to  the  enactment  of  the  so-called  'Adam- 
son  law/  And  certainly  this  district  court  of  Crawford 
County  would  not  violate  any  of  the  ordinary  rules 
of  orderly  conduct  in  rendering  an  opinion  upon  this 
proposition  by  adverting  to  the  conditions  out  of  which 
this  act  was  bom  and  out  of  vAdch  it  spnmg,  when  it 
has  as  a  precedent  the  act  of  the  Chief  Justice  of  the 
greatest  court  on  earth. 

^'If  I  am  at  liberty  to  do  diat,  what  were  the  condi- 
tions that  confronted  the  people  of  our  state  during 
the  time  referred  to  by  counsel,  that  is,  in  December, 
1919?  We  find  the  state,  by  reason  of  being  deprived 
of  fuel,  in  a  paralyzed  condition  in  practically  all  its 
industries.  The  streets  of  the  cities  were  dark;  the 
schools  were  closed  and  education  was  interfered  with ; 
the  unfortunates  confined  in  the  hospital  for  the  insane, 
threatened  with  the  hazard  of  freezing.  We  find  in  the 
school  for  the  feeble  minded  the  same  condition.  The 
hospitals  ^at  dot  the  state  of  Kansas,  where  the  sick, 
the  weak,  the  crippled,  the  maimed  and  helpless  were 
confined,  threatened  with  the  hazard  of  freezing  for 
want  of  fuel;  the  school  for  the  deaf  and  dumb,  and  the 
school  for  the  blind  and  helpless,  and  every  institution 
in  the  state,  threatened  and  doubly  threatened,  trans- 
portation paralyzed;  the  means  of  distributing  foo^ 
and  other  necessaries  of  life  did  not  properly  function 
as  a  result  of  not  having  fuel*  Whenever  you  paralyze 
transportation  you  make  a  strong  bid  for  starvation 
and  suffering.  This  was  at  the  beginning  of  winter 
and  without  fuel.  I  say  this,  why?  Because  it  is 
asserted  that  the  coal  industry  is  not  affected  with  the 
public  interest.  Not  affected  with  the  public  interest! 
If  it  did  not  seem  to  be  improper  and  out  of  place,  I 
would  say,  if  under  the  conditions  that  I  have  men- 
tioned, the  law-makers  of  Kansas,  the  officials  of 
Kansas,  would  have  to  stand  by  and  allow  that  condi- 
tion to  continue  and  could  not  correct  it,  would  it  not 
be  a  reproach  to  organized  government?  li  we  have  to 
stand  by  helpless  and  powerless  in  a  condition  of  that 
kind,  I  say,  would  it  not  be  a  reproach  to  the  civiliza- 
tion of  our  day  t  Then  is  the  coal  mining  industry  not 
affected  with  a  public  interest?  Coimsel  asked  the 
Court  in  the  course  of  a  four  hours'  speech  to  put  this 
out  of  mind.  Why?  Does  not  that  give  the  Court 
some  idea,  at  least  as  to  the  intent,  the  purpose  and  the 
condition  that  was  sought  to  be  remedied  by  the  legis- 
lature of  our  state? 

^'Counsel  with  great  vehemence  spoke  of  the  'divine 
right  to  quit  work,'  the  'divine  right  to  strike' !  Counsel 
spoke  of  that  very  eloquently  this  forenoon.  It  was 
interesting  in  the  extreme.  'The  divine  right  to  quit 
work' — ^the  'divine  right  to  strike' !  '  Why  can't  I  put 


as  co-existent  with  that,  the  divine  right  to  work!  A 
man  that  earns  his  living  with  his  two  hands,  furnishes 
his  wife  and  his  helpless  children  with  food  and  raiment 
by  his  work,  when  he  quits  he  either  has  to  have 
substance  laid  away,  or  else  he  will  have  to  look  else- 
where for  support  for  his  wife  and  children — and  die 
man  that  goes  to  work — he  goes  to  work,  what  for? 
To  support  his  wife  and  helpless  children.  Is  not  that 
a  divine  right? 

"Coimsel  says  this  law  has  velvet  in  it  which  conceals 
the  teeth  back  of  it,  and  he  says  it  is  stated  throughout 
the  land  that  this  law  has  velvet  in  it  which  conceals 
its  teeth,  and  with  somewhat  of  a  boast,  that  this  law 
has  teeth  in  it.  You  take  the  velvet  out  of  the  strike — 
leave  the  strike  with  the  teeth  in  it,  and  then  what  have 
you  got?  You  have  the  boycott,  you  have  the  long 
line  of  intimidation;  you  have  the  picket — ^that  is  the 
strike  with  the  velvet  out  of  it.  And  when  that  is 
mentioned  I  do  not  mean  to  refer  to  the  sort  of  strikes 
that  counsel  did  in  argument— the  'pink  tea  party 
strike,'  but  the  strike  functioning  in  the  usual  and 
ordinary  way.  Now  what  I  say  shall  not  apply  to  any 
industry,  to  any  enterprise,  to  any  business  that  is  not 
affected  with  the  public  interest.  And  I  want  it  under- 
stood now  that  I  am  not  speaking  of  any  other  line  of 
human  endeavor  or  human  activity  save  and  except 
that  which  is  effected  with  the  public  interest — and  I 
am  speaking  of  a  strike  with  the  velvet  taken  out,  and 
speaking  of  business  and  enterprise  charged  with  a 
public  interest.  The  so-called  'divine  right  to  strike' 
where  it  affects  the  public  health,  the  public  safety 
and  the  general  welfare  of  the  people  will  be  relegated 
to  the  place  where  the  divine  right  of  kings  has  been 
sent. 

"Men  cannot  be  compelled  to  work!  No,  certainly 
not,  andNl  cannot  imagine  any  member  of  the  legis- 
lature so  obtuse  as  to  think  for  a  moment  that  he  could 
pass  a  law  that  would  compel  or  force  a  man  to  go  to 
work  against  his  will.  But  on  that  head  and  in  that 
connection  it  should  be  said,  that  is  not  the  object,  the 
intent  or  the  purpose  of  this  law.  It  is  the  purpose  of 
the  act,  in  an  orderly  way,  to  give  the  men  that  want 
to  work  and  when  they  want  to  work,  a  chance  to 
work.  It  doesn't  compel  him  to  work.  That  goes  back 
to  the  proposition  that  was  urged  on  this  Court,  as  I 
said  the  other  day,  in  the  bathhouse  act,  where  one 
of  the  most  profound  lawyers  in  Kansas  urged  upon 
this  Court  that  that  act  was  unconstitutional,  and  he 
talked  for  two  hours  and  a  half  urging  that  because 
the  legislature  never  intended  to  do  a  futile  thing — and 
the  law  can't  compel  a  man  to  take  a  bath,  that  the 
bath  house  act  was  imconstitutional.  And  this  Court, 
in  its  blundering  way,  in  reply  said,  that  when  the 
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State  of  Kansas  has  in  its  wisdom  passed  a  law  com- 
pelling the  operator  to  place  at  the  disposal  of  the 
miners  pure  running  water,  hot  and  cold  and  shower- 
baths  and  a  place  to  keep  his  clothes  dry»  it  has  taken 
a  long  step  in  the  direction  of  having  the  miner  take 
a  bath.  *  *  * 

'It  has  been  injected  in  here  by  counsel,  in  a  way, 
that  this  is  a  contest  between  the  state  and  organized 
labor,  when  in  fact  there  is  not  ansrthing  further  from 
the  object,  intent  or  spirit  of  the  act,  if  I  know  anything 
at  all  about  it,  for  the  state  recognizes,  as  we  recognize 
it,  that  we  want  organized  labor.  We  need  it«  We 
needed  their  combined  help  and  assistance  in  carrying 
on  the  great  enterprises  of  otu:  state  and  government 
This  act  does  not  begin  to  operate,  does  not  begin  to 
function  until  there  is  a  dispute  and  the  parties  to  that 


dispute  cannot  settle  it,  and  when  they  cannot  settle 
it  they  address  themselves  to  this  court.  Then  and  not 
'till  then  does  it  begin  to  function.  It  is  urged  that  it 
interferes  with  the  making  of  contract.  No,  it  don't 
do  that  Section  9  and  secticm  16  of  the  act  were  read 
and  re-read,  assaulted  and  reassaulted.  Section  9  pro- 
vides that  where  there  is  a  dispute  between  employer 
and  employe,  where  men  are  working  under  conditions 
that  are  undesirable,  unjust  and  unfair,  if  the  working 
men  cannot  settle  the  dispute,  then  they  can  take  their 
dispute  to  this  court,  and  the  court  can  make  such  rules 
and  regulations  concerning  that  complaint  that  will 
bind  until  the  parties  can  agree.  They  can  agree  upon 
any  wage  they  want— upon  any  wage  that  is  satisfac- 
tory to  the  worker  and  employer.  They  still  have  that 
right'* 
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United  States  v.  Armstrong,  et  al.  (United  States 
District  Court,  Indiana.) 

On  February  25th,  about  one  hundred  coal  opera- 
tors and  twenty-four  miners,  officers  of  the  United 
Mine  Workers  of  America  and  its  sub-divisions,  were 
indicted  in  the  District  Court  of  the  United  States  for 
the  District  of  Indiana  for  violation  of  the  Lever  Act. 
The  defendants  pleaded  not  guilty  and  moved  to  quash 
the  indictment.  The  argument  on  the  motion  was  heard 
May  7th  before  Anderson,  J.,  who  rendered  an  opinion 
thereon,  May  26th.  The  issue  raised  by  the  motion  to 
quash  was  the  constitutionality  of  sections  4,  9,  and  26 
of  the  Lever  Act. 

There  were  18  counts  in  the  indictment.  Counts  5  to 
10  inclusive  and  16  and  18  are  based  on  section  4  of  the 
act  which  makes  it  unlawful  for  any  perscm  wilfully  to: 

(1)  Destroy  any  necessaries  for  the  purpose  of 
enhancing  the  price  or  restricting  the  supply  thereof. 

(2)  To  commit  waste  or  to  permit  preventable 
deterioration  of  any  necessaries  in  their  production, 
manufacture  or  distribution. 

(3)  To  hoard  any  necessaries. 

(4)  To  monopolize  any  necessaries. 

(5)  To  engage  in  discriminatory  and  unfair,  or  decep- 
tive or  wasteful  practice  or  make  an  unjust  or  unreason- 
able rate  for  handling  or  dealing  in  necessaries. 

(6)  To  conspire : 

(a)  To  limit  facilitiies  for  transporting,  producing, 
harvesting  or  manufacturing,  supplying,  storing  or 
dealing. 

(b)  To  restrict  supply  thereof. 

(c)  To  restrict  distribution  thereof. 

(d)  To  prevent,  limit  or  lessen  the  manufacture  or 
production  thereof  in  order  to  enhance  the  prices. 


Indictment 

(e)  To  exact  excessive  prices  for  necessaries. 

No  penalty  was  provided  in  the  original  act  for  viola- 
tion of  this  section,  but  by  amendment,  approved  October 
22, 1919,  a  penalty  clause  is  added  to  section  4,  providing, 
however: 

'That  this  section  shall  not  apply  to  any  fanner, 
gardener^  horticulturist,  vineyardist,  planter,  ranchman, 
dairyman,  stockman,  or  other  agriculturist,  with  respect 
to  the  farm  products  produced  or  raised  upon  land 
owned,  leased,  or  cultivated  by  him:  Provided  further, 
That  nothing  in  this  act  shall  be  construed  to  forbid  or 
make  unlawful  collective  tjargaining  by  any  co-operative 
association  or  other  association  of  farmers,  dairymen, 
gardeners,  or  other  producers  of  farm  products  with 
respect  to  the  farm  products  produced  or. raised  by  its 
members  upon  land  owned,  leased,  or  cultivated  by  them." 

The  defendants  claim  that  the  counts  based  upon  this 
section  as  originally  drawn  must  be  quashed,  because  in 
the  absence  of  the  penalty  clause  the  section  will  not 
sustain  a  criminal  charge,  and  as  to  the  section  as 
amended  they  claim  that  the  indictment  must  be  quashed 
because  the  amendment  is  in  violation  of  the  Fifth 
Amendment  to  the  Federal  Constitution  providing  that 
no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law  and  that  the  exception  of 
farmers,  ranchmen  and  dairymen  is  an  unreasonable  and 
unjust  classification,  discriminating  against  defendants 
and  therefore  not  in  accordance  with  due  process  of  law. 

Counts  11  to  15  inclusive  charge  a  conspiracy  under 
section  37  of  the  Criminal  Code  which  provides  that  if 
persons  conspire  to  commit  offenses  against  the  United 
States  and  one  or  more  of  them  does  an  act  in  further- 
ance of  the  object  of  the  conspiracy,  each  of  the  parties 
to  the  conspiracy  shall  be  fined  not  more  than  $10,000. 
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or  imprisoned  for  not  more  than  two  years,  or  both. 
Counts  11,  12  and  13  charge  conspiracy  to  violate  sec- 
tion 4  of  the  act,  above  described.  Count  14  charges 
conspiracy  to  violate  section  26  of  the  act  and  IS  to 
violate  section  9.  Section  26  of  the  act  provides  a  pen- 
alty for  persons  engaged  in  interstate  commerce  in 
necessaries  who  store,  acquire,  hold  or  destroy  any  neces- 
sary for  the  purpose  of  limiting  the  supply  or  affecting 
the  price,  excepting  farmers,  however,  from  the  operation 
of  the  section.  The  objection  to  count  14  is  similar  to 
the  objection  to  the  amended  section  of  the  counts  based 
on  section  4  of  the  act,  that  it  relies  on  a  section  which 
is  invalid  because  it  involves  an  improper  classification 
and  does  not  constitute  due  process  of  law.  Count  15 
charges  conspiracy  under  section  37  of  the  Penal  Code 
to  violate  section  9  of  the  Lever  Act,  Counts  1,  2,  3,  4 
and  17  are  based  on  section  9,  which  is  as  follows : 

"Sec.  9.  That  any  person  who  conspires,  combines, 
agrees,  or  arranges  with  any  other  person  (a)  to  limit  the 
facilities  for  transporting,  producing,  manufacturing, 
supplying,  storing,  or  dealing  in  any  necessaries ;  (b)  to 
restrict  the  supply  of  any  necessaries ;  (c)  to  restrict  the 
distribution  of  any  necessaries;  (d)  to  prevent,  limit,  or 
lessen  the  manufacture  or  production  of  any  necessaries 
in  order  to  enhance  the  price  thereof  shall,  upon  convic- 
tion thereof,  be  fined  not  exceeding  $10,000  or  be  impris- 
oned for  not  more  than  two  years,  or  both." 

This  section  was  repealed  by  the  amendment  of  Octo- 
ber 22d,  but  the  amendment  provided  that  any  offense 
committed  prior  to  the  passage  of  the  amendment  may 
be  prosecuted  and  the  penalties  prescribed  therein 
enforced,  and  the  acts  alleged  to  have  been  committed  in 
the  counts  upon  this  section  were  committed  prior  to 
October  22,  1919.  The  court  states  the  objection  of  the 
defendants  to  section  9  and  also  to  sections  4  and  26  in 
addition  to  the  objections  already  stated,  to  be,  "That  all 
of  the  sections  of  the  Lever  Act  relied  upon  by  the  gov- 
ernment are  so  indefinite,  vague  and  uncertain,  that  a 
prosecution  under  either  of  them  would  deprive  the 
defendants  of  their  liberty  without  due  process  of  law, 
and  that  they  are  repugnant  to  the  guaranty  in  the  Sixth 
Amendment  that  the  accused  shall  be  informed  of  the 
nature  and  cause  of  the  accusation  against  him." 

As  to  the  charge  of  indefiniteness  and  uncertainty,  the 
court  states  the  law  to  be: 

"In  general,  it  may  be  said  that  a  criminal  statute,  to 
be  valid,  must  be  so  clearly  and  definitely  expressed  that 
an  ordinary  man  can  determine  in  advance  whether  his 
contemplated  act  is  within  or  without  the  law.  On  the 
other  hand,  it  must  not  be  so  broad  and  elastic  in  its 
terms  as  to  compel  a  man  to  guess'at  his  peril  whether 
a  jury  may  think  his  act  is  in  violation  of  it;  and  if  devia- 


tion from  a  standard  is  prohibited,  the  standard  must  be 
definitely  fixed." 

The  Court  then  reviews  some  of  the  authorities  upon 
this  point,  but  finds  that  it  only  has  application  here  to 
section  9,  because  of  other  grounds  upon  which  the  issues 
under  sections  4  and  26  are  disposed  of.  The  Court 
points  out  that  section  9  does  not  contain  any  such  words 
as  "discriminatory,  unfair,  deceptive,  wasteful,  unjust, 
unreasonable  or  excessive,"  and  that  it  is,  therefore,  not 
open  to  objection  upon  the  ground  of  indefiniteness. 

As  to  the  provisos  in  sections  4  and  26,  the  Court 
reviewed  the  doctrine  that  the  due  process  of  law 
required  by  the  Fifth  Amendment  to  the  Federal  Con- 
stitution means  the  "law  of  the  land,"  and  that  it  is  a 
fundamental  principle  of  our  jurisprudence  that  the  "law 
of  the  land"  shall  fall  equally  upon  all  citizens.  The 
Court  says,  "It  has  been  repeatedly  held  that  the  phrase 
'law  of  the  land,'  as  used  in  state  constitutions,  imports 
a  general  public  law,  equally  binding  upon  every  member 
of  the  commimity;  which  embraces  all  persons  who  are 
in  or  may  come  into  like  situation  and  circumstances, 
and  not  partial  laws  affecting  the  rights  of  classes  of 
individuals ;  and  when  applied  to  special  or  class  legisla- 
tion, it  means  in  addition  that  'the  classification  must  be 
natural  and  reasonable,  not  arbitrary  and  capricious." 

Returning  to  the  case  in  hand,  the  Court  says : 

"In  the  first  section  of  the  act,  'foods,  feeds  and  fuel' 
are  called  necessaries,  and  the  prohibitions  are  as  to 
necessaries  thus  defined.  By  amended  section  4,  farmers, 
gardeners,  horticulturists,  vineyardists,  planters,  ranch- 
men, dairymen,  stockmen  and  other  agriculturists, — ^per- 
sons who  produce  foods  and  feeds, — ^with  respect  to  the 
products  produced  or  raised  upon  land  owned,  leased,  or 
cultivated  by  them,  may  willfully  destroy  such  foods  and 
feeds  for  the  purpose  of  enhancing  the  price  of  restrict- 
ing the  supply  thereof ;  may  knowingly  commit  waste  or 
willfully  permit  preventable  deterioration  of  such  foods 
and  feeds  in  or  in  connection  with  their  production, 
manufacture  or  distribution ;  may  hoard  such  products ; 
may  monopolize  or  attempt  to  monopolize  such  products ; 
may  engage  in  any  discriminatory  and  unfair,  or  any 
deceptive  or  wasteful  practice  or  device,  or  may  make 
any  unjust  or  unreasonable  rate  or  charge  in  handling  or 
dealing  in  or  with  such  products,  and  may  conspire,  com- 
bine, agree  or  arrange  with  any  other  person  to  limit  the 
facilities  for  producing,  or  to  restrict  the  supply,  or  to 
restrict  the  distribution,  or  to  prevent,  limit  or  lessen  the 
production  in  order  to  enhance  the  price,  or  exact  exces- 
sive prices  for  such  products,  with  impunity,  while  all 
other  persons  are  to  be  punished  as  criminals  for  doing 
the  same  acts,  including  those  who  produce,  supply  or 
distribute  the  other  necessary,  fuel.  The  section  so  pro- 
vides notwithstanding  the  fact  that  the  excepted  and  the 
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included  persons  are  all  in  the  same  general  class;  that 
is,  they  are  all  alike,  engaged  in  producing,  handling  and 
distributing  necessaries, — foods,  feed  and  fuel.  The  con- 
stitutional warrant  for  this  legislation  is  found  in  the  grant 
of  power  to  Congress  to  declare  war',  to  raise  and  sup- 
port armies,  and  to  provide  and  maintain  a  navy.  Those 
who  produce  foods  to  feed  the  soldiers  and  sailors,  those 
who  produce  feeds  to  feed  the  horses  and  mules  required 
by  the  army,  and  those  who  produce  fuel  to  transport 
the  soldiers  and  propel  the  ships  of  the  navy,  are  all 
alike  helping  to  win  the  war,  and  are  all  alike  in  the  same 
general  class. 

"The  second  proviso  in  amended  section  4,  that  'noth- 
ing in  this  act  shall  be  construed  to  forbid  or  make  unlaw- 
ful collective  bargaining  by  any  co-operative  association 
or  other  association  of  farmers,  dair3rmen,  gardeners,  or 
other  pr6ducers  of  farm  products  with  respect  to  the 
farm  products  produced  or  raised  by  its  members  upon 
land  owned,  leased,  or  cultivated  by  them,'  is  as  unwar- 
ranted as  the  one  just  considered.  *  *  * 

"My  conclusion  is,  that  the  classification  in  amended 
section  4  is  arbitrary  and  not  natural  or  reasonable ;  that 
such  section  is  repugnant  to  the  'due  process'  clause  of  the 
Fifth  Amendment,  and  is  therefore  void. 

"I  further  conclude  that  original  section  4  is  insufficient 
to  found  a  criminal  charge  upon,  because  there  is  no 
penalty  provided  for  the  violation  of  it.     It  does  not  of 


itself  create  an  oflFense,  as  that  word  is  used  in  the  crim- 
inal law,  and  there  is  no  general  penalty  clause  in  the 
statute  to  cover  it." 

The  Court  found  the  same  objection  to  section  26  that 
it  found  to  amended  section  4,  of  the  second  proviso  in 
section  26,  and  on  this  point  says : 

"The  second  proviso,  'that  farmers  and  fruit  growers, 
co-operative  and  other  exchanges,  or  societies  of  a  simi- 
lar character  shall  not  be  included  within  the  provisions 
of  this  section,'  carves  out  an  excepted  class  for  which 
no  reasonable  basis  can  be  seen.  This  proviso  is  not 
limited  to  the  necessaries  produced  by  the  excepted  class, 
but  it  applies  to  farmers,  fruit  growers,  co-operative  and 
other  exchanges  or  societies  of  a  similar  character  with- 
out reference  to  where  or  by  whom  the  necessaries  are 
produced.  These  persons  are  set  apart  as  a  favored  class 
and  are  given  the  privilege  of  storing,  acquiring,  holding 
or  destroying  necessaries  for  the  purpose  of  limiting  the 
supply  thereof  to  the  public  or  aflFecting  the  market  price 
thereof  in  interstate  commerce  without  any  restraint 
whatever,  while  all  other  persons  who  commit  such  acts 
are  to  be  punished  as  criminals.  It  is  arbitrary  legisla- 
tion and  cannot  stand.     Section  26  is  therefore  void." 

The  Court  allowed  counts  1,  2,  3,  4  and  17  based  on 
section  9  to  stand  and  quashed  the  thirteen  other  counts 
of  the  indictment. 


Boycott  by  Strikes  Against  Plaintiff's  Customers 
to  Compel  Him  to  Unionize  Permanently  Enjoined 


Ward  Baking  Company  v.  Urspxxmg,  (  —  Supp.  — 
N.  Y.) 
The  Ward  Baking  Company  has  two  large  baking  and 
distributing  plants,  one  in  Brooklyn  and  one  in  the 
Bronx,  and  it  supplies  daily  from  these  plants  about 
7,900  customers,  and  its  normal  weekly  sales  amount  to 
$141,000.  ItSvSales  are  made  through  salesmen  who  also 
drive  the  wagons  which  deliver  the  product,  each  sales- 
man covering  a  given  route.  The  salesmen  have  been 
compensated  on  the  basis  of  a  guaranteed  weekly  mini- 
mum plus  commissions  on  all  sales  over  $300  per  week. 
Their  average  earnings  in  June,  1919,  at  the  time  of  the 
last  strike  against  this  Company,  were  $56  per  week. 
Although  the  Company's  bakers  were  union  men,  so  far 
as  the  salesmen  were  concerned,  it  ran  an  open  shop  prior 
to  September,  1918.  In  that  month  the  Milk  Drivers' 
Local  584,  having  a  membership  of  over  6,000  men,  con- 
trolling 90%  of  the  milk  drivers  of  New  York  and 
affiliated  with  the  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Stablemen  &  Helpers,  undertook  to 
unionize  the  salesmen-drivers  of  the  plaintiff  company. 


for  the  purpose,  as  the  Court  found,  "of  increasing  the 
power  of  the  International  Brotherhood  and  of  increas- 
ing its  own  power."  Local  424  was  chartered  to  receive 
these  drivers  into  its  membership,  and  it  has  since  reached 
a  membership  of  ov^r  100  drivers.  On  October  22, 
1918,  this  strike  was  terminated  by  agreement  between 
the  plaintiff  and  it$  salesmen-drivers.  The  plaintiff 
recognized  their  right  to  organize  and  bargain  collec- 
tively, but  the  plaintiff  reserved  the  right  to  operate  open 
shop.  The  guaranteed  weekly  minimum  salary  was 
raised.  The  Court  says:  "All  of  said  salesmen  agreed 
to  recognize  the  right  of  the  plaintiff  to  continue  the 
operation  of  its  plant  as  an  open  shop  so  far  as  its  driv- 
ers were  concerned.  This  fact  was  accentua>ted  in  the 
agreement  by  a  provision  that  no  salesman,  while 
engaged  in  the  course  of  his  employment,  should  wear 
any  union  button.  It  was  further  agreed  that  salesmen 
should,  in  all  cases,  give  ten  days'  notice  of  their  inten- 
tion to  leave  plaintiff's  employ."  The  ten  days'  clause 
was  subsequently  modified  to  make  the  notice  one  week. 
All  of  the  strikers  went  back  to  work  and  remained  at 


Digitized  by 


Googl( 


July,  1920 


Law    and    Labor 


Page  179 


work  until  June  23,  1919.  Then  another  strike  occurred 
to  unionize  these  drivers  on  a  closed  shop  basis.  Of  this 
the  Court  says: 

''In  the  months  of  May  and  June,  1919,  certain  of  the 
members  and  officers  of  the  two  locals,  424  and  584, 
planned  to  again  attempt  to  unionize  the  salesmen  of 
the  plaintiff,  and  thereafter  a  strike  was  called  for  the 
sole  purpose  of  unionizing  plaintiffs'  drivers.  At  that 
time  there  was  no  complaint  about  rate  of  compensa- 
tion or  improvement  of  conditions  imder  which  they 
worked  or  terms  of  employment  of  such  salesmen. 
Local  424,  on  June  25th,  1919,  by  a  vote  of  its  members, 
ordered  a  strike  against  the  plaintiff.  There  was  a 
common  purpose  between  the  participating  members 
of  Locals  424  and  584  to  unionize  the  plaintiff's  dpvers 
in  spite  of  die  existing  agreement  of  October,  1918.  On 
June  26th,  without  any  notice  to  the  plaintiff,  the 
individual  defendants  named  in  the  summons  and  com- 
plaint, all  members  of  Local  424,  went  on  strike,  refused 
to  work,  and  the  strike  has  never  been  settled." 

This  strike  caused  a  loss  of  most  of  the  bread  to  be 
delivered  on  the  day  the  strike  occurred  and  obliged  the 
plaintiff  to  discontinue  baking  in  the  Brooklyn  plant. 
Violence  and  assaults  attended  upon  picketing  were 
proved  at  the  trial.  It  appeared  that  $3,000  was  fur- 
nished by  the  union  to  maintain  the  strike.  As  to  the 
conduct  of  the  strike,  the  Court  says: 

"Many  of  the  plaintiff's  drivers  who  continued  to  work 
were  waylaid  in  lonesome  places  and  brutally  beaten,  in 
most  instances  the  assailants  coming  from  behind.  No 
pretense  is  made,  of  course,  that  these  acts  were  lawful, 
and  that  any  exigency  in  a  strike  justifies  criminal  con- 
duct of  this  nature.  Yet  it  continued  from  day  to  day, 
and  most  of  it  was  common  knowledge  among  the  mem- 


bers of  424.  These  members  gathered  daily  and  had  to 
do  picket  duty  and  other  duties  in  futherance  of  the 
strike,  or  they  would  receive  no  help  from  the  funds 
given  out  as  benefits." 

On  July  11,  1919,  the  strike  having  failed  so  far,  over 
600  storekeepers,  customers  of  plaintiff,  who  also  dealt 
in^miUc,  were  informed  by  the  milk-drivers  serving  them, 
that  if  they  thereafter  took  plaintiff's  product  they  would 
get  no  milk.  The  Court  found  that  "there  was  a  result- 
ing boycott  of  the  plaintiff's  trade  affecting  in  all,  at  a 
later  date,  over  1,100  of  its  customers."  This  boycott 
continued  until  interrupted  by  an  injunction  pendente  lite 
granted  October  1,  1919.  Upon  the  trial  of  the  action 
the  defendants  at  the  end  of  the  plaintiff's  case  offered 
no  evidence. 

After  condemning  the  use  of  violence,  the  Court  turns 
to  the  question  of  the  boycott  and  says : 

"If  it  were  lawful  to  threaten  the  shop-keepers  who 
were  customers  of  the  Ward  Baking  Company,  that, 
if  they  bought  Ward's  bread  to  sell,  they  would  get 
no  milk  to  sell,  then  it  would  be  equally  lawful  to 
threaten  the  individual  consumed  of  bread  that,  if  he 
bought  a  certain  brand  or  brands  of  bread  to  eat,  he 
would  get  no  milk  to  drink.  And  it  would  necessarily 
follow  that  the  union  of  bread  drivers  and  the  union 
of  milk  drivers,  by  reason  of  their  practical  control  of 
th^  delivery  of  bread  and  miUc  in  this  City,  could 
dictate  who  in  diis  City  would  be  supplied  with  such 
absolute  necessities  of  life.  Surely,  a  community  of 
from  five  to  six  million  people  cannot  legally  be  sub- 
jected to  the  tyranny  of  a  few  people  espousing  such 
a  lawless  policy  as  this." 

An  injunction  without  money  damages,  but  without 
prejudice  to  an  action  for  damages,  was  granted  to 
plaintiffs. 


Intimidation  Discussed  by  the  Federal  Court 


The  Weiss  &  Lesh  Mfg.  Co.  v.  E.  R.  King,  et  al., 
(  —  Fed.  —  C.  C.  A.  6th  Circuit). 
In  the  October,  1919,  issue  of  LAW  AND  LABOR, 
page  11,  we  reviewed  the  opinion  of  the  District  Court 
upon  the  granting  of  an  injunction  in  this  case.  The 
Company  employed  about  150  men,  20  of  whom  were 
white,  130  colored.  The  white  men  struck  and  picketed 
the  plant.  The  colored  men  were  kept  away  from  the 
plant  by  the  picketing.  There  was  no  evidence  of  vio- 
lence, and  it  appeared  that  the  language,  gestures  and 
attitude  of  the  pickets  would  not  in  all  probability  have 
frightened  white  men,  but  in  that  part  of  the  country, 
(Tennessee)  it  was  sufficient  to  intimidate  colored  men 
^nd  the  District  Court  held  that  it  should  be  enjoined. 
The  defendants  appealed  from  the  order  granting  the 


injunction,  and  on  June  7th  the  Circuit  Court  of  Appeals 
rendered  its  opinion  affirming  the  order.  The  Court 
stated  the  issue  raised  by  the  appeal  and  the  answer 
thereto  in  the  following  language : 

''More  specifically,  the  complaint  is:  that  the  district 
judge  gave  undue  weight  to  the  fact  that  the  strikers 
and  the  pickets  were  white  men  and  the  intimidated 
employes  were  colored ;  that  he  considered,  as  consti- 
tuting unlawful  intimidation,  words  and  acts  to  which 
there  would  have  been  no  rightful  objection,  if 
addressed  to  or  used  against  white  men;  and  thereby 
held  that,  in  such  cases,  the  defendants'  rule  of  con- 
duct must  be  varied  according  to  the  color  of  the  non- 
strikers.  We  do  not  so  interpret  the  action  of  the 
district  judge.    Whether  or  not  we  can  take  judicial 
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notice  ourselves  of  the  supposed  fact,  certainly  we  can- 
not disregard  the  finding  of  the  trial  judge  that  it  is  a 
fact  that,  in  that  community  and  at  the  time  in  ques- 
tion, speech  and  action  by  white  men  would  intimidate 
and  terrify  the  t3rpical  colored  laboring  man  when  the 
same  things  would  not  have  serious  effect  upon  the 
typical  white  laborer.  The  question  is  not  one  of 
color;  it  is  one  of  individual  or  class  intimidation.  *  *  • 
Not  only  must  we  apply  the  familiar  rule  that  we  will 
not  overturn  the  fact  findings  of  the  trial  judge  save 
in  a  very  clear  case,  but  we  must  recognize  that  a 
judge  who  has  lived  a  lifetime  in  a  community  and 
knows  its  atmosphere  and  feelings  and  prejudices  is 
more  competent  than  we  are  to  draw  a  correct  inference 
as  to  what  is  and  what  is  not  intimidation,  as  against 
one  class  in  that  conmiunity/' 

The  defendants  raised  the  issue  of  the  Clayton  Act, 
and  upon  that  the  Court  said: 

''We  understand  defendants'  counsel  also  to  take  the 
position thatsincesectionZO  of  the  Cla3rton  Act  prohibits 
an  injunction,  excepting  in  case  of  injury  to  property 
or  property  rights,  the  issue  of  the  injunction  was  in 
conflict  with  this  act,  because  the  right  of  the  plaintiff 
to  continue  its  business  free  from  unlawful  obstruction, 
was  neither  'property  nor  a  ^property  right.*  There  is 
no  sufficient  basis  for  this  contention.  The  Clayton 
Act  did  not  imdertake  to  make  new  definitions  of  'prop- 
erty' and  'property  right.'  It  used  these  terms  in  their 
then  accepted  and  well-understood  definitions.  It  was 
dealing  with  the  fact  that  between  the  recognized  prop- 


erty right  of  the  employer  to  conduct  his  business  and 
the  other  recognized  right  of  the  employes  to  strike, 
more  or  less  conflict  would  arise;  and  it  was  prescrib- 
ing t|^e  kind  and  degree  of  injury  to  this  employer's 
right  which  should  be  deemed  rightly  appiurtenant  to 
the  employes'  conflicting  right  and  which  should,  there- 
fore not  be  deemed  unlawful.  No  court  has  held,  since 
the  passage  of  the  Clayton  Act,  so  far  as  we  find,  that  it 
was  intended  to  forbid  an  injunction  in  aid  to  an  em- 
ployer's right  to  keep  his  business  nmning,  in  any  case 
where  the  injury  to  that  right  ^^ich  the  defendants 
were  inflicting,  was  beyond  the  limits  which  the  act 
purports  to  authorize.  That  the  right  to  prosecute  a 
lawful  business  without  unlawful  obstruction  is  either 
property  or  a  property  right  has  always  been  recog- 
nized and  is  at  the  foimdation  of  equity  jurisdiction  in 
this  entire  class  of  cases.  It  is  sufficient  to  cite  Hitch- 
man  V.  Mitchell,  245  U.  S.  229  as  an  example  of  the  un- 
questioned acceptance  of  this  basis  of  jurisdiction." 

It  is  clearly  evident  that  the  more  carefully  the  Clay- 
ton Act  is  studied  by  the  Federal  Courts  the  more  appar- 
ent it  becomes  that  it  was  intended  to  be  and  is  nothing 
more  than  a  legislative  enactment  of  the  law  as  it  was 
generally  understood  to  be  and  as  it  was  enforced  in 
most  of  the  Courts  of  the  United  States  before  the  enact- 
ment of  the  law.  It  contains  no  magic  balm  by  which 
acts  of  violence,  intimidation  and  systematic  interference 
with  personal  liberty  which  have  offended  against  the 
moral  sense  of  a  free  people  for  a  thousand  years,  can 
be  cured  of  their  unlawful,  iniquitous  or  unworthy 
character. 


A  Boycott  by  the  Provision  Trades  of  Minneapolis  Enjoined 


Vanstrum  v.  Local  Union  653,  Amalgamated  Meat 
Cutters  and  Butcher  Workmen  of  North  America, 
(District  Court,  Minneapolis,  Minnesota). 
In  October,  1919,  the  Meat  Cutters'  Union  demanded 
of  the  Public  Meat  Market  of  Minneapolis  that  it  sign  a 
closed  shop  contract.  Upon  its  refusal  to  do  so  the  Meat 
Cutters  bannered  the  market  as  unfair.  Shortly  there- 
after the  Cooks'  Union,  the  Waitresses'  Union,  the 
Milk  Drivers'  Union,  the  Ice  Wagon  Drivers  Union  and 
the  Bakers'  Union,  all  members  of  the  Provision  Trades 
Council  of  Minneapolis,  announced  their  intention  to 
strike  against  firms  and  persons  dealing  with  the  Public 
Meat  Market,  and  their  threats  were  sufiiciently  effec- 
tive to  destroy  a  very  considerable  part  of  the  plaintiff's 
business.  On  April  9th  the  plaintiff  commenced  action, 
by  his  attorney,  Nathan  H.  Chase,  to  restrain  this  boy- 
cott. Hearings  upon  the  application  for  a  temporary 
injunction  began  about  May  3d  and  occupied  six  court 
days.    On  June  1st  the  court  granted  an  injunction  pen- 


dente lite.  In  a  memorandum  accompanying  the 
decision,  the  Court,  referring  to  the  contract  sought  to 
be  imposed  upon  the  plaintiff  by  the  Meat  Cutters' 
Union,  says: 

"The  dominant  feature  of  Exhibit  A  (the  contract)  is 
the  assvmiption  by  the  union  of  complete  control  over 
wages,  hours  and  conditions  of  work,  including  absolute 
exclusion  from  employment  of  non-union  men. 

"Little  or  nothing  is  agreed  to  on  the  part  of  the  union. 
The  features  of  Exhibit  B  (constitution  and  by-laws  of 
the  Provision  Trades  Council),  chiefly  emphasized  are 
found  in  sections  21  and  22,  which  require  that  if  a 
'grievance'  duly  presented  to  the  council  cannot  be  com- 
posed by  its  grievance  committee  the  recalcitrant 
employer  shall  be  placed  on  the  unfair  list  of  the  council; 
after  which  action  it  'shall  be  a  violation  of  these  by-laws 
for  the  members  of  any  affiliated  organization  to  work  in, 
deliver  to,  or  handle  goods  of  such  place  or  firm,  unless 
by  permission  of  the  council.'    Provision  is  abo  made 
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(section  23)  for  'bannering*  the  place  under  the  authority 
and  in  the  name  of  the  council.  ♦  *  * 

"It  is  not  seriously  contended  on  defendants'  part  that 
the  measures  adopted  by  (Jiem  were  induced  by  any  trade 
dispute  other  than  the  refusal  of  plaintiflF  to  accept  the 
union  shop  requirements.  His  employes,  a  majority  of 
whom  were  members  of  the  union,  were  working  con- 
tentedly together,  a  condition  which  still  exists.  All  of 
them  support  the  present  complaint  by  their  several  affi- 
davits. So  far  the  case,  outwardly  at  least,  is  little  more 
than  the  ordinary  effort  of  organized  labor  to  force  an 
employer  to  unionize  his  shop  by  holding  him  out  to  the 
public  as  'unfair,'  a  means  which  the  courts,  generally 
speaking,  have  not  seen  fit  to  forbid  by  injunction." 

Referring  then  to  the  facts,  the  Court  finds  that,  "In 
fact  the  defendants  have  asserted,  and  are  attempting 
to  maintain,  their  legal  right  to  divert  plaintiff's  custom 
by  every  available  means  short  of  actual  physical  vio- 
lence." The  Court  then  refers  to  the  Minnesota  law  on 
the  meaning  of  the  word  "unfair"  and  the  use  of  banners 
announcing  an  employer  as  unfair  and  says,  "What,  then 
does  the  term  unfair  denote  in  the  present  case?  Obvi- 
ously it  means  that  plaintiff's  place  and  his  business  are 
under  the  ban  of  organized  labor ;  which  in  this  instance 
means  also  submission  or  ruin.  *  *  * 

"As  regards  the  efforts  of  defendants  to  cut  off  plain- 
tiff's custom  derived  from  hotels  and  restaurants  the  only 
real  conflict  in  the  proofs  turns  upon  the  question 
whether  such  customers  were  threatened  or  merely 
requested.  Admittedly  a  considerable  number  of  such 
customers  were  visited  and  interviewed  touching  their 
dealings  with  plaintiff.  Some  of  these  depose  that  they 
were  solicited  to  cease  such  dealings  unless  plaintiff 
would  'sign  up'  as  demanded.  Some  declare  that  they 
were  threatened  if  they  continued  to  buy  meats  of  the 
plaintiff  with  a  recall  of  their  union  employes,  especially 
their  cooks  and  waiters,  and  a  refusal  of  union  wagon 
drivers  to  deliver  ice,  milk  and  baker's  supplies.  On 
defendants'  part  it  is  admitted  that  at  least  one  of  these 
affiants  was  told  by  the  visiting  committee  (in  answer  to 
questions)  that  the  cooks,  waiters  and  waitresses  could 
be  called  out  by  their  respective  unions  and  that  the  ice 
and  milk  wagon  drivers  could  refuse  to  deliver  those 
necessaries  if  so  directed,  but  they  deny  that  it  was  said 
this  would  be  done  or  that  any  action  of  that  kind  was 
either  threatened  or  intended. 

"As  against  these  denials  it  is  made  to  appear  that  at 
least  one  of  plaintiff's  said  customers,  a  restaurant  pro- 
prietor, solely  in  consequence  of  these  interviews  did  in 
fact  cease  buying  from  plaintiff  and  that  another  upon 
refusing  to  comply  with  the  committee's  demands  was 
placarded  as  unfair;  that  persons  attempting  to  make 
deliveries  at  his  place  were  warned  by  the  pickets  not 


to  do  so ;  and  that  concerns  from  whom  he  had  regularly 
purchased  ice,  milk  and  near  beer  for  use  in  his  business 
declined  to  make  further  deliveries.  *  ♦  ♦ 

"The  defendants  are  vigorously  prosecuting  their 
avowed  purpose  to  carry  on  a  campaign  against  plain- 
tiff and  his  shop.  The  phrase  suggests  war»  with  all 
its  attending  rancor  and  disregard  of  enemy  interests 
or  rights.  In  such  a  conflict  it  would  be  idle  to  assume 
that  the  attacking  party  resorted  only  to  mild  and 
inoffensive  measures.  It  would  be  no  welcome  compli- 
ment to  these  defendants  to  declare  that  they  were 
timid  or  highly  scrupulous  warriors." 

The  Court  finds  that  this  conduct  constitutes  a  boy- 
cott within  the  prohibition  of  the  law  of  Minnesota. 
That  the  law  should  be  so  the  Court  does  not  doubt, 
because,  as  the  opinion  says : 

"Liberty  to  quit  emplojrment  in  a  body  to  the  injury 
of  wage-payers  carries  with  it  equal  liberty  to  dis- 
charge in  a  body  for  the  prevention  of  injury.  In  short, 
men  whether  organized  or  not  may  work  or  refuse  to 
work  for  whomsoever  they  please;-  and  men  may  em- 
ploy or  refuse  to  employ  any  worker  or  class  of  workers 
as  interest  may  suggest.  And  the  right  to  organize  and 
to  strive  unitedly  for  the  promotion  of  those  liberties 
is  no  more  sacred  on  the  one  side  than  on  the  other. 

"If  in  the  instant  case  plaintiff  had  seen  fit  to  'sign 
up'  with  the  unions  (thereby  securing  amongst  other 
benefits  the  privilege  of  buying  from  month  to  month 
a  card  to  be  hung  in  his  shop  advertising  his  submission 
to  union  control),  it  is  conceivable  that  the  owners  of 
non-union  meat  markets  in  his  vicinity  might  deem 
their  interests  injuriously  affected.  In  that  case  they 
might  very  naturally  have  united  in  an  effort  to  induce 
his  withdrawal.  Their  right  to  do  so  by  lawful  means 
cannot  seriously  be  questioned.  But  let  it  be  sup- 
posed that  in  pursuance  of  such  aim  they  had  adopted 
methods  of  the  kind  resorted  to  hy  these  defendants- 
had  presented  to  plaintiff  an  ultimatum,  banded  them- 
selves together  in  a  series  of  organizations  pledged  to 
co-operate  in  the  destruction  of  his  business ;  picketed 
and  harassed  his  shop  as  disloyal  to  the  public  inter- 
est; canvassed  his  patrons  in  an  effort  to  induce  them 
to  withdraw  their  custom;  threatened  such  patrons 
witii  like  measures  against  themselves  unless  they 
complied — ^it  is  mere  foolishness  to  say  that  equity 
cannot  or  should  not  intervene  for  his  protection. 
Such  methods  are  simply  unlawful  and  as  plainly  for- 
bidden to  one  group  of  conspirators  as  another." 

The  Court  then  refers  to  the  laws  of  Minnesota 
which  have  been  passed  in  the  interest  of  the  freedom 
of  wage-earners,  and  for  their  better  protection  against 
arbitrary  and  coercive  activities  by  employers,  the 
anti-black  listing  and  the  anti-injunction  laws,  work- 


Digitized  by 


Googl( 


Page  182 


Law    and    L'a  b  o  r 


July,  1920 


men's  compensation,  and  the  minimum  wage  commis- 
sion, including,  "Everywhere  the  most  solicitous  re- 
gard for  the  interest  of  the  workers  and  especially  for 
the  protection  of  their  rights."  The  Court  concludes: 
"Is  it  then  unjust  to  demand  that  wage  earners,  who 
have  sought  and  by  common  consent  secured  these 
advantages,  shall  pay  some  respect  to  the  rights  and 
interests  of  wage  payers?  The  answer  seems  to  me 
clear.  There  should  be  no  favor  shown  to  one  class 
that  is  refused  to  another.    Measures  of  intimidation 


sternly  denied  to  employers  are  as  plainly  forbidden  to 
employes.  Indeed  it  could  be  no  lasting  favor  to  these 
defendants  to  countenance  their  unlawful  efforts  to 
compel  the  surrender  of  plaintifiTs  rights  by  public 
slander,  by  secret  machinitionsy  petty  or  formidable, 
by  any  means  not  honest  and  fair.  In  upholding  the 
rights  of  employes  we  protect  the  rights  of  worken 
also,  for  every  denial  of  a  right  puts  in  jeopardy  the 
right  next  to  be  assailed." 


Individual  Pickets  Abusing  Their  Rights  Enjoined  From  All  Picketing 


Corns  et  al.  v.  Pattern  Makers  Association  of  Toledo, 
et  aL  (Court  of  Common  Pleas,  Lucas  County, 
Ohio). 

Prior  to  January  7th  the  Toledo  Pattern  Company 
operated  a  closed  shop  and  on  that  date  its  pattern  mak- 
ers struck  for  higher  wages  and  instituted  picketing  with 
the  usual  incidents  of  abusive  language,  intimidation  and 
violence.  The  company  brought  this  action  for  an 
injunction.  In  the  Court's  decision  on  the  motion  for  an 
injunction  pendente  lite,  the  Court  reviews  the  evidence 
and  cites  the  instances  of  abuse  of  the  privilege  of  picket- 
ing and  announces  its  opinion  that  the  individuals  who 
have  been  found  guilty  of  this  abuse  have  lost  their  right 
to  picket.  The  Court  recognizes  the  right  of  peaceful 
picketing  and  also  recognizes  the  practical  necessity  of 
a  strict  order  limiting  the  circumstances  under  which  the 
picketing  is  done,  so  that  it  will  in  fact  be  peaceful  picket- 
ing. Omitting  the  customary  provisions  of  an  injunction 
restraining  the  use  of  intimidation,  threats,  abuse  or 
violence  the  interesting  and  significant  sections  of  the 
order,  which  issued  in  this  case  on  May  20th,  are  as 
follows : 

"From  loitering  at  or  in  the  vicinity  of  plaintiflfs'  foun- 
dry or  on  the  streets,  used  by  plaintiffs'  employes  in 
going  to  or  from  their  work,  or  in  the  vicinity  of  the 
home  of  any  of  plaintiffs'  employes;  provided  that 
defendants  may  appoint  or  designate  two  persons  to 
serve  as  pickets,  so-called,  at  or  in  the  vicinity  of  plain- 
tiff's shop,  and  the  defendant,  Frank  E.  Parker,  is  hereby 
ordered  and  required  to  keep  a  record  of  the  persons  who 
shall  be  so  appointed  or  designated;  said  persons  who 
shall  serve  as  pickets  are  hereby  macle  expressly  subject 
to  the  provisions  of  paragraphs  1,  2,  3,  5  and  6  hereof. 

"From  taking  any  steps  whatsoever  maliciously 
designed  to  compel  plaintiffs,  against  their  will,  to  resume 
relationship  and  dealings  with  Pattern  Makers'  Associa- 
tion of  Toledo,  Ohio,  or  with  the  defendant  Frank  E. 
Parker,  as  business  manager  of  said  association,  or  to 
compel  plaintiffs,  against  their  will,  to  operate  their  shop 
as  a  closed  union  shop. 


"It  is  further  ordered  that  the  defendants,  Louis  Lof- 
berg,  William  Scheanwald  (sued  herein  under  the  name 
of  William  Schoenwald),  William  Reichard  (sued  herein 
under  the  name  of  William  Richert),  Griff  Nicholson, 
William  Buck,  Jr.,  and  Martin  Heckle,  and  each  of  them, 
are  hereby  enjoined  and  restrained,  until  the   further 
order  of  the  court,  from  taking  any  action  of  any  kind 
whatsoever,  in  or  in  connection  with,  the  controversy 
between  plaintiffs  and  the  individual  defendants,  includ- 
ing  members  of   the   defendant   association,   and  said 
defendants,  Louis  Lofberg,  William  Scheanwald,  William 
Reichard,  Griff  Nicholson,  William  Buck,  Jr.,  and  Martin 
Heckle,  are  specifically  enjoined  and  restrained  itom 
doing  any  of  the  acts  specified  in  paragraphs  1,  2,  3,  5 
and  6  hereof,  and  are  further  enjoined  and  restrained 
from  acting  as  pickets  and  from  in  any  manner,  either 
by  persuasion  or  btherwise,  inducing,  or  attempting  to 
induce,  any  person  who  is  now  or  who  hereafter  may 
become   an    employe    of   plaintiffs   to   leave    plaintiffs* 
employ;  and  from  persuading,  or  endeavoring  to  per- 
suade, any  person  who  is  not  in  plaintiffs'  employ  to 
refrain  from  entering  plaintiffs'  employ;  and  from  tak- 
ing any  steps  whatsoever  designed  to  compel  plaintiffs, 
against  their  will,  to  resume  relationship  and  dealings 
with  Pattern  Makers'  Association  of  Toledo,  Ohio,  or  to 
compel  plaintiffs,  against  their  will,  to  operate  their  shop 
as  a  closed  union  shop. 

"It  is  further  ordered  that  the  defendant  Frank  E. 
Parker,  individually  and  as  secretary  and  business  man- 
ager of  Pattern  Makers*  Association  of  Toledo,  Ohio. 
is  enjoined  and  restrained  from  paying  wages  or  salary 
to  any  persons  for  service  as  pickets  in  connection  with 
the  strike  at  plaintiffs'  shop,  except  two  persons  to  be 
designated  as  such  as  provided  in  paragraph  4  hereof; 
said  defendant  Parker  is  further  restrained  and  enjoined 
from  publishing,  or  causing  the  publication  of,  or  for- 
warding for  publication,  in  the  Pattern  Makers'  Journal. 
or  any  other  journal,  magazine  or  newspaper,  any  article 
or  articles  defamatory  of  any  person  or  persons  who  are 
or  may  become  employes  of  plaintiffs." 
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Subsequently  to  the  strike  of  January  7th,  the  plaintiff 
introduced  individual  open  shop  contracts  under  which 
most  of  its  employes  were  working  at  the  time  this  action 
was  brought,  and  it  was  contended  by  Mr.  Welles,  of 
Tracy,  Chapman  &  Welles,  counsel  for  the  plaintiff,  that 


all  picketing  should  be  enjoined,  because  picketing  was 
in  furtherance  of  a  conspiracy  to  induce  the  breach  of 
these  contracts.  The  Court,  however,  refused  so  to  rule 
and  upon  that  point  the  case  will  be  appealed. 


Measures  in  Congress 


On  June  2d  the  President  approved  an  Act,  H.  R. 
4438,  providing  for  the  promotion  of  the  vocational 
rehabilitation  of  persons  disabled  in  industry.  The  Act 
appropriates  $750,000  for  the  year  ending  June  30,  1921, 
and  $1,000,000  for  the  year  ending  June  30,  1922.  These 
sums  are  to  be  allotted  to  the  States  in  the  proportion 
which  their  populations  bears  to  the  total  population, 
provided  the  State  appropriates  a  sum  at  least  equal  to 
its  share,  to  be  expended  for  the  same  purpose.  The 
State  Boards  in  charge  of  these  appropriations  must  sub- 
mit annual  reports  to  the  Federal  Board  for  Vocational 
Education.  Any  person  with  a  physical  defect  whether 
congenital  or  acquired  by  accident,  injury  or  disease  who 
is  or  may  be  expected  to  be  totally  or  partially  incapaci- 
tated, is  entitled  to  the  benefits  of  the  Act.  The  Federal 
Board  for  Vocational  Education  is  authorized  to  receive 
gifts  from^  public  or  private  sources  when  offered  uncon- 
ditionally, to  be  held  in  a  "special  fund  for  vocational 
rehabilitation  of  disabled  persons."  It  is  provided  that 
"no  discrimination  shall  be  made  or  permitted  for  or 
against  any  pefson  or  persons  who  are  entitled  to  the 
benefits  of  this  Act  because  of  membership  or  non-mem- 
bership in  any  industrial,  fraternal,  or  private  organiza- 
tion of  any  kind  under  a  penalty  of  $200  for  every  viola- 
tion thereof." 

On  June  5th  the  President  approved  an  Act,  H.  R. 


11224,  amending  the  Act  of  October  16,  1918,  "to 
exclude  and  expel  from  the  United  States  aliens  who  are 
members  of  the  anarchistic  and  similar  classes." 

On  June  5th  the  President  approved  an  Act,  H.  R. 
13239,  establishing  in  the  Department  of  Labor  a  bureau 
to  be  known  as  the  Women's  Bureau.  The  director  of 
the  Bureau  is  to  be  a  woman  appointed  by  the  President. 
"It  shall  be  the  duty  of  the  Bureau  to  formulate  stand- 
ards and  policies  which  shall  promote  the  welfare  of 
wage  earning  women,  improve  their  working  conditions, 
increase  their  efficiency,  and  advance  their  opportunities 
for  profitable  employment." 


The  argument  on  appeal  by  the  United  Mine  Workers 
from  the  decision  of  the  Circuit  Court  of  Appeals  sus- 
taining the  judgment  of  $625,000  against  the  union  in  the 
case  of  the  Coronado  Coal  Company  v.  The  United  Mine 
Workers,  259  Fed.,  has  been  advanced  by  the  Supreme 
Court  of  the  United  States  to  October  4th. 


In  the  case  of  the  Stuyvesant  L.  &  B.  Corporation 
V.  Reiner,  reviewed  in  the  March,  1920,  issue  of  LAW 
AND  LABOR,  page  61,  the  order  of  the  Court  issuing 
an  injunction  to  prohibit  picketing  when  no  bona  fide 
trade  dispute  exists  was  sustained  without  opinion  by  the 
Appellate  Division. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 


Amid  the  rapidly  Mhifting  tcenet  of,  indu9triul  and  9ociml  life  of  today,  uniformity  of  ideoM  u 
neither  to  he  deeired  nor  expected,  and  the  cauee  of  truth  will  he  best  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  the  League 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Important  Points  to  Be  Considered 
in  Installing  Employe-Representation  Plans 


In  the  report  of  the  Committee  on  Works  Councils  in 
the  Metal  Trades,  appointed  by  the  National  Metal  Trades 
Association  to  investigate  employe-representation  sys- 
tems, the  statement  is  made  that  the  Committee's  investiga- 
tions have  uniformly  shown  that  in  concerns  where  these 
plans  have  been  carefully  introduced  and  their  scope 
properly  limited,  and  the  management  has  used  them  as  a 
means  of  placing  some  of  the  vital  facts  of  the  business 
before  the  employes,  the  employes  have  taken  a  genuine 
interest  therein  and  the  Councils  have  been  beneficial. 
On  the  other  hand,  the  Committee  believes  that  if  x  such 
plans  are  injected  during  a  time  of  unrest  merely  in  the 
hope  of  preventing  trouble,  they  will  prove  a  failure. 
The  personnel  and  attitude  of  the  management  are  the 
most  important  contributing  factors  to  the  success  or 
failure  of  such  plans.  While  inclined  to  be  conserva- 
tive, the  Committee  holds  a  favorable  view  of  employe- 
representation  in  some  respects.  It  points  out  that  no 
new  crisis  exists  calling  for  the  introduction  of 
employes'  committees,  but  that  the  present  situation  is 
the  national  outgrowth  of  a  gradual  evolution.  It 
recommends,  therefore,  a  cautious  and  careful  approach 
to  this  proposition  and  suggests  for  the  guidance  of 
those  interested  the  following  specific  points : 

"(1)  Generally  speaking,  Committee  Representation  in 
large  industries  is  doing  good  work  but  it  is  desirable, 
in  order  to  secure  the  greatest  benefit  for  both  employer 
and  employe,  that  it  be  carefully  and  properly  directed. 
In  shops  of  500  or  more  employes,  Employe-Representa- 
tion can  be  made  a  useful  instrument. 

"(2)  In  shops  of  less  than  500  employes,  where  the 
management  is  always  in  close  contact  with  its  employes, 
the  necessity  for  Committee  Representation  is  less  pro- 
nounced, and  in  the  judgment  of  your  committee  not  to 
be  recommended  unless  there  are  peculiar  conditions 
warranting  it,  and  then  only  after  mature  consideration. 


"(3)  True  shop  representation  fails  of  its  purpose 
when  it  is  intended  by  the  management  to  divert 
employes  from  the  real  industrial  problems  of  the  busi- 
ness, or  when  allowed  to  deteriorate  into  a  welfare  or 
similar  committee,  as  it  thus  invariably  defeats  its  own 
purposes,  namely,  the  securing  the  real  co-operation  of 
the  employe  in  solving  vital  industrial  problems.  Never- 
theless, your  committee  deems  it  wise  to  limit  the  opera- 
tion of  Employe-Representation  to  advisory*  functions, 
in  order  to  avoid  impairment  of  the  executive  authority 
of  the  management,  and  we  also  deem  it  very  essential 
to  impress  this  limitaticwi  upon  the  employes  at  the  time 
of  installation  of  the  plan. 

"(4)  In  industries  where  employment  is  seasonal  and 
the  turnover  is  large,  or  there  are  wide*  limits  of  activity, 
Employe-Representation  has  been  found  to  operate 
under  difficulties. 

"(5)  Any  undue  haste  should  be  strictly  avoided  and 
each  employer  should  carefully  consider  his  own  condi- 
tions in  the  light  of*  the  experience  of  others. 

"(6)  In  studying  plans  in  operation  the  mistake 
should  not  be  made  of  considering  the  problems  of  the 
commercial  establishment  as  identical  with  those  of  the 
factory. 

"(7)  In  some  communities  Employe-Representation 
is  assuming  the  appearance  of  a  popular  crusade.  Your 
committee  strongly  advises  against  encouraging  a  camp- 
meeting  atmosphere  in  connection  with  this  problem. 
There .  is  no  universal  formula  for  the  application  of 
Employe-Representation.  It  is  not  a  panacea.  The 
benefits  to  be  derived  therefrom  .will  be  gradual  and 
evolutionary  in  character  and  success  will  depend  upon 
the  manner  in  which  the  problem  is  approached  and 
develop." 
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'VrO  Government,  no  employer,  no  person 
^^  having  any  reputation  to  protect,  can 
afford  to  enter  into  contractual  relations  with 
any  organization  which  systematically  or 
repeatedly  violates  its  contracts.  The  United 
Mine  Workers  of  America  is  the  largest  single 
labor  organization  in  the  United  States,  if  not 
in  the  world,  but  no  organization  can  long 
endure  that  sets  up  its  own  strength  as  being 
superior  to  its  plighted  faith  or  its  duty  to 
society  at  large." 

— President  Wilson  to  the  United  Mine 
Workers  of  America,  July  30,  1920. 
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THE    LEAGUE    FOR     INDUSTRIAL    RIGHTS 

The  object  of  the  League  is  to  improve  industrial  relations;  to  safeguard  constitutional 
rights  and  uphold  the  supremacy  of  the  law  in  industry;  to  secure  life,  liberty  and 
property  in  industrial  disputes;  to  establish  a  public  policy  in  relation  to  industrid 
warfare  and  thereby  minimize  unwarranted  strikes;  to  safeguard  the  rights  of  society 
as  a  whole  as  affected  by  the  labor  problem. 


puBusHBRs  OF  Hunt  atiii  Habar 


MURRAY  T.  QUIGG,  Editor 


THC  LEAGUE  WILL  APPRECIATE  THE  COURTESY  IF.DUE  CREDIT  IS  GIVEN  WHEN  REPUBLISHING  MATERIAL  FROM  LAW  AND  LABOR 
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A  LETTER 

From  a  Disinterested  Mind 

I  haye  just  read  Law  and  Labor  for  July.  Your  editorial 
on  Public  Policy  and  Anti-Union  Contracts  is  the  fairest 
exposition  of  the  question  which  I  have  read.  May  I  con- 
gratulate you  upon  the  strong  position  that  you  take  and 
wish  you  success  in  securing  the  adoption  of  such  views 
by  both  sides? 

1  make  frequent  use  of  your  valuable  magazine  in  the 
course  in  Labor  Legislation  in  this  Department  of  the 
University  and  have  found  it  to  be  not  only  one  of  the 
most  accurate  but  also  most  progressive  in  spirit  of  all 
the  publications  representing  the  employers'  associations 
of  the  country. 

''While  writing  may  I  ask  if  you  have  any  prepared  forms 
of  defensive  contracts  such  as  are  suggested  at  the  close 
of  your  editorial— if  so,  I  should  much  appreciate  the  op- 
portunity of  presenting  them  to  our  students  in  the  falL' 
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A  Federal  Restraining  Order  Against  the  Transportation  Trades 

in  New  York  City 


Buyer  v.  Guillan,  et  aL  (U.  S.  District  Court,  Southern 
District  of  New  York). 

This  is  an  action  in  the  Federal  Court  brought  under 
the  United  States  Shipping  Act  of  September  7,  1916,  as 
amended  by  the  Merchant  Marine  Act  of  June  5,  1920, 
the  Sherman  Anti-Trust  Law,  and  the  Lever  Act,  to  re- 
strain the  defehdants  from  refusing  to  handle  and  trans- 
port plaintiff's  merchandise.  It  is  similar  in  principle  to 
the  case  of  Burgess  Brothers  v.  Stewart,  et  al.,  reviewed 
in  the  July  issue  of  LAW  AND  LABOR,  in  which  an 
injunction  issued  out  of  the  New  York  Supreme  Court 
against  the  transportation  trades  and  the  carriers. 

Plaintiff  is  a  manufacturer  of  elastic  garters  and  notion 
specialties  and  ships  his  raw  material  from  New  York 
City  to  his  factory  at  Norfolk,  Va.  and  the  finished 
product  from  Norfolk  to  New  York.  The  defend- 
ant, the  Old  Dominion  Transportation  Co.  is  the  only 
common  carrier  by  water  between  New  York  and  Nor- 
folk, and  transportation  by  this  line  is  cheaper  and 
and  quicker  than  by  rail.  Sued  as  parties  defendants 
with  the  Old  Dominion  Transportation  Co.  are  District 
Council  16  of  the  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Stablemen  and  Helpers,  Truck  Drivers 
and  Chauffeurs  Local  Union  807,  District  Council  of 
New  York  and  Vicinity  of  the  International  Longshore- 
men's Association,  Commercial  Checkers'  Union  of  New 
York  and  vicinity  Local  874,  United  Weighers'  Associa- 
tion Local  Union  No.  947,  Steamship  Pier  Office  Em- 
ployes' Union  Local  1017,  Locals  791,  856,  895  and  935, 
all  of  the  I.  L.  A.,  and  the  Transportation  Trades  Coun- 
cil of  the  Port  of  New  York  and  Vicinity. 

The  plaintiff  states  in  his  complaint  that  because  of 
the  unwillingness  of  union  truck  drivers  to  deliver  his 
goods  if  handled  at  any  point  where  non-union  men  are 
employed  in  transporting  them,  he  was  unwilling  to  agree 
to  employ  only  union  truckmen  and,  he,  therefore,  em- 
ployed the  Citizens  Trucking  Co.,  Inc.  to  haul  merchan- 
dise for  him  to  the  Old  Dominion  Transportation  Co. 
On  July  8th  the  Trucking  Co.  took  three  cases  of  dry- 
goods  to  the  Old  Dominion  Company's  pier.  A  checker 
told  the  truck  driver  where  to  place  the  load  and  the 
driver  was  unloading  it  when  a  checker  came  over  and 
looked  at  the  number  of  the  truck  and  told  the  driver 
that  he  would  not  check  the  goods  because  they  came  on 
the  pier  in  a  "scab  truck"  and  that  he  had  been  instructed 
by  a  delegate  of  the  union  not  to  check  the  goods  from 
this  truck.  When  the  matter  was  brought  to  the  atten- 
tion of  defendant  Guillan,  agent  for  the  Old  Dominion 


Transportation  Co.,  he  said  that  the  company  would  ac- 
cept goods  from  anybody.^  Guillan  tried  to  procure  a 
checker  to  check  them,  but  was  unable  to  do  so.  The 
man  in  charge  of  the  merchandise  offered  to  unload,  check 
and  place  the  goods  on  any  spot  on  the  pier  which  Guil- 
lan would  designate,  but  he  refused  to  give  a  receipt  for 
them  unless  his  checkers  checked  the  goods.  After  some 
conference  Guillan  said,  "What  can  I  do?  My  men 
won't  check  it." 

On  July  12th  the  same  three  cases  were  again  offered 
to  the  Old  Dominion  Transportation  Co.  Guillan  was 
again  urged  to  accept  the  load,  but  one  of  the  checkers 
told  him  that  although  he  would  like  to  do  him  a  favor 
by  checking  the  load,  if  he  did  so,  he  would  be  fined  $50 
by  the  union.  On  the  following  day  an  officer  of  the 
plaintiff's  company,  accompanied  by  Walter  Gordon  Mer- 
ritt,  Esq.,  counsel  for  the  Citizens  Trucking  Co.  and  the 
plaintiff,  called  on  Guillan  and  talked  the  matter  over 
and  in  his  affidavit,  he  states  the  interview  as  follows : 

"We  explained  to  said  Guillan  that  the  factory  in 
Norfolk,  Va.,  was  in  serious  difficulty  and  was  running 
short  time  by  reason  of  the  lack  of  raw  material  and 
we  asked  said  Guillan  what  he  could  do  about  it.  He 
replied  that  he  did  not  see  how  he  could  anything 
about  it;  that  he  wanted  the  freight  very  badly,  but 
that  he  was  unable  to  prevail  upon  any  of  his  employes 
to  check  it  or  weigh  it.  We  suggested  to  Guillan  that 
he  allow  us  to  check  and  weigh  the  freight  and  place 
it  on  the  dock,  but  he  said  that  that  would  avail  us 
nothing  because  the  stevedores  would  then  refuse  to 
load  it  on  the  vessel.  We  then  suggested  that  we  be 
allowed  to  load  it  on  the  vessel  and  he  said  that  would 
avail  us  nothing  as  the  union  would  immediately  wire 
to  Norfolk,  Va.,  and  instruct  its  representatives  there 
to  refuse  to  unload  the  vessel.  He  then  said,  'You 
might  as  well  keep  the  merchandise  yourselves  as  to  let 
it  lie  idle  here  because  I  am  helpless  and  cannot  rceive 
it.'  He  further  stated  that  he  had  ample  available 
space  on  the  vessel  and  would  therefore  be  very  glad 
to  have  the  freight.  We  asked  him  what  could  be 
done  under  the  circumstances  and  he  said,  'You  could 
bring  your  freight  down  with  another  truck  so  that  the 
unions  would  not  know  that  it  was  being  delivered  by 
the  Citizens  Trucking  Co.,  Inc.,  and  I  will  then  be  able 
to  take  it  all  right.'  We  said  we  did  not  like  to  do 
that  because  we  wished  to  deliver  the  merchandise  in 
our  own  way.  He  then  said,  *Why  don't  you  get  out 
an  injunction?"' 
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The  complaint  filed  by  the  plaintiff  upon  the  applica- 
tion for  a  restraining  order  contains  copies  of  the  affida- 
vits of  the  defendants  herein  who  were  also  defendants 
in  the  case  of  Burgess  Bros.  v.  Stewart,  et  ah,  and  who 
stated  in  those  affidavits  the  policy  of  the  transportation 
unions  in  refusing  to  handle  goods  going  to  and  from 
points  where  strikes  were  in  progress,  or  which  were 
handled  at  any  time  in  transit  by  non-union  employes. 
The  substance  of  the  restraining  order  issued  by  the 
Federal  Court  on  July  20th,  returnable  on  the  27th, 
is  that  the  defendants  are  "restrained  from  combining 
and  conspiring  together  in  any  manner  whatsoever  to 


interfere  with  the  rights  of  complainant  to  have  his 
goods  received,  loaded,  unloaded,  handled,  checked 
weighed,  receipted  for  or  transported  by  common 
carriers  without  discrimination;  by  refusing  to  ac- 
cept, load,  unload,  handle,  check,  weigh,  receipt  for 
or  transport  said  goods,  or  by  causing,  threatening  or 
participating  in  any  strike  of  the  employes  of  common 
carriers  because  said  common  carriers  perform  said  sen- 
ice  or  are  about  to  perform  said  service  of  transporting 
merchandise  tendered  for  transportation  by  complainant 
and  from  inducing  others  to  do  any  of  the  acts  herein 
forbidden." 


Qosed  Shop  Upheld  in  Ohio 

Anti-Union  Contracts  Enforced  by  the  Court 


O.  J.  Schafer  v.  International  Pattern  Makers'  League 

of  North  America. 
The  John  Douglas  Company  v.  The  Metal  Polishers' 
Intematicmal    Union,    Local    No.    68    (Superior 
Court  of  Cincinnati,  Ohio). 

The  John  Douglas  Company  is  a  manufacturer  of 
plumbing  fixtures  at  Carthage,  Hamilton  County,  Ohio, 
and  has  about  $750,000  invested  in  its  business.  It  em- 
ploys about  190  persons  in  its  factory  and  about  77  in 
its  foundry,  of  whom  10  are  metal  polishers  and  buffers. 
The  interruption  of  work  in  any  of  the  departments  of 
the  factory  and  foundry  interferes  with  the  output  of  the 
entire  plant.  About  October  1st  the  defendant  union 
demanded  ths^t  the  plaintiff  sign  a  closed  shop  contrstct 
for  the  employment  of  its  metal  polishers  and  buffers. 
This  the  plaintiff  refused  to  do,  and  on  the  28th  of  Octo- 
ber the  union  called  a  strike  against  plaintiflF  and  about 
two-thirds  of  its  metal  polishers  left.  Picketing  was  im- 
mediately instituted,  accompanied  by  the  usual  incidents 
of  continual  annoyance,  intimidation,  following  men, 
threatening  them  on  the  streets  and  in  the  presence  of 
their  families.  As  a  result,  many  men  who  had  expressed 
satisfaction  with  their  work  refused  to  go  on,  and  the 
Company  was  unable  to  get  the  full  quota  of  polishers. 

Because  of  this  strike  and  the  annoyance  caused  there- 
by, the  plaintiff  on  December  1st  changed  its  open  shop 
policy  and  adopted  a  non-union  policy  in  pursuance  of 
which  it  entered  into  the  following  contract  wilh  all  of 
its  employes: 

"The  undersigned,  whose  craft  is  that  of  a  polisher, 
buffer  or  plater,  in  accepting  employment  from  The  John 
Douglas  Co.  in  its  shop  in  Cincinnati,  does  so  upon  the 
understanding  and  agreement  with  said  employer: 

(1)  That,  as  to  said  craft,  said  shop  has  been  oper- 
ated, and  will  continue  to  be  operated,  upon  the  non- 
union basis  and  as  non-union. 


(2)  That  said  employer  will  not  recognize,  nor  have 
any  dealings  with,  any  labor  union  composed  of  per- 
sons engaged  in  or  representing  said  craft. 

(3)  That  said  employe  is  not  a  member  of  any  labor 
union.  While  employed  by  said  employer,  said  em- 
ploye will  not  become  a  member  of  any  labor  union 
and  will  have  no  dealings,  communications  or  inter- 
views with  the  officers,  agents,  or  members  of  any 
labor  imion  in  relation  to  membership  by  said  employe 
in  such  labor  union,  or  in  relation  to  said  employe's 
said  employment. 

(4)  That  it  is  the  intention  and  desire  of  the  said 
employer  and  employe  that  the  employment  relation 
between  them  be  kept  entirely  free  from  interference 
or  intervention  in  any  respect  by  any  labor  union,  its 
officers  or  agents.'' 

The  plaintiff  also  posted  the  following  notice: 
"To  Whom  It  May  Concern  : — 

"Notice  is  hereby  given  that  the  business  of  the  under- 
signed is  operated  upon  the  non-union  basis;  that  its 
employes  are  not  members  of  labor  unions ;  that  each  of 
its  employes  has  in  writing  accepted  employment  by  the 
undersigned  on  the  understanding  that  such  employe  is 
not  a  member  of  a  labor  union;  that  the  undersigned 
maintains  a  non-union  shop,  and  that  during  his  employ- 
ment said  employe  will  not  become  a  member  of  any 
labor  union,  and  will  have  no  dealings,  conununicatioos 
or  interviews  with  the  officers,  agents  or  members  of  any 
labor  union  relation  to  membership  by  such  employe  in 
any  labor  union,  or  in  relation  to  the  emplojmiient  of  such 
employe." 

Immediately  thereafter  the  number  of  pickets  was  in- 
creased and  picketing  became  more  active  in  every  re- 
spect. Toward  the  latter  part  of  February  the  plaintiflF 
served  officers  of  the  defendant  union  and  pickets  with 
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notice  of  the  non-union  status  of  the  plant  and  the  non- 
union contracts,  to  which  the  defendants  paid  no  atten- 
tion. The  plaintiff  brought  action  by  its  attorneys,  Tuttle 
&  Ross,  early  in  April,  praying  for  an  injunction  prohibit- 
ing all  picketing,  strike  activities,  and  annoyance  of  plain- 
tiff's employes,  upon  the  ground  that  it  was  intended  to 
induce  them  to  break  their  contract  with  the  plaintiff  set 
forth  above.  The  complaint  is  accompanied  by  affidavits 
made  by  the  metal  polishers  and  buffers  in  the  plaintiff's 
employ,  citing  instances  of  threats,  annoyance,  obnoxious 
language  and  violence  and  attempts  to  accomplish  the 
social  ostracism  of  the  men  who  are  working.  In  each 
of  these  affidavits  the  affiant  declares  his  satisfaction  with 
his  employment  and  his  desire  to  be  left  alone.  A  tem- 
porary injunction  issued  pending  trial  of  the  case.  On 
the  9th  of  April,  three  of  the  pickets  assaulted  an  employe 
about  52  years  of  age  and  the  guard  who  was  escorting 
him  to  his  home,  with  bricks  and  stones.  The  guard  was 
dazed  and  then  the  pickets  rushed  up  and  hit  the  work- 
man with  their  fists,  knocking  him  down.  They  kicked 
him  in  the  fact  and  body  and  then  ransacked  his  pockets, 
keeping  everything  they  could  find  except  his  keys. 

The  Shafer  Pattern  Works  ran  an  open  shop  until 
about  five  years  ago  when  it  ceased  to  employ  any  union 
labor.  Most  of  its  employes,  but  not  all,  had  signed  a 
non-union  agreement,  similar  to  the  one  quoted  above  in 
use  by  the  John  Douglas  Company,  and  those  employes 
who  had  not  signed  it  were  employed  upon  a  verbal 
understanding  that  they  would  not  join  the  union  while 
in  the  plaintiff's  employ.  In  September,  1919,  the  pattern 
makers  started  a  vigorous  campaign  for  organization  and 
in  pursuance  thereof,  notwithstanding  that  there  was  no 
dispute  between  the  Shafer  Company  and  its  employes, 
picketed  the  Shafer  plant.  There  seems  to  have  been  an 
occasional  use  of  the  word  "scab,"  and  the  defendants 
admitted  that  they  used  as  many  as  twenty  pickets  at  a 
time,  but,  although  the  pickets  were  excessive  in  number, 
the  Court  found  no  evidence  of  nets  of  violence.  Con- 
sidering first  the  law,  of  the  Shafer  case,  the  Court  stated 
the  question  involved  in  the  following  language: 

"The  exact  question,  therefore,  in  this  case  is  whether, 
after  the  plaintiff's  shop  had  been  run  as  a  non-union 
shop  for  more  than  four  years,  the  defendants  had  a 
right  to  so  conduct  their  campaign  for  membership,  by 
the  maintenance  of  pickets  and  a  solicitation  of  plaintiff's 
employes,  as  to  injure  the  plaintiff's  business  and  deprive 
him  of  the  services  of  his  present  employes,  and  this  at 
a  time  when  there  was  no  strike  in  progress  at  plaintiff's 
shop,  and  no  disagreement  between  plaintiff  and  his  em- 
ployes as  to  wages  or  working  conditions,  and  when  all 
of  plaintiff's  employes  are  employed  upon  the  under- 
standing and  agreement  that  they  would  not  join  the 
union  while  in  plaintiff's  employ,  and  if  it  be  decided  that 


the  defendants  were  within  their  rights  in  approaching 
any  of  the  plaintiff's  employes,  will  an  injunction  issue 
against  soliciting  such  employes  as  have  signed  the  non- 
union agreement  above  referred  to." 

The  importance  of  the  answer  to  this  inquiry  and  the 
seriousness  of  the  issues  which  will  arise  if  the  type  of 
restrictive  and  oppressive  contract  here  undei:  considera- 
tion is  sought  to  be  extensively  used,  make  it  necessary  to 
consider  this  case  and  the  opinion  of  the  Court  with  a 
great  deal  of  careful  attention.  The  reasoning  of  the 
Court  is  here  given  in  full. 

"The  plaintiff  relies  principally  on  the  decision  of 
Hitchman  Coal  and  Coke  Co.  v.  John  Mitchell,  et  al., 
245  U.  S.  229,  in  which  it  was  held,  three  Justices  dis- 
senting, that  the  defendants  may  be  enjoined  from 
inducing  plaintiff's  employes  to  agree  to  join  the  union 
at  a  future  time  and  in  the  interim  remain  in  the 
employ  of  the  plaintiff  where  the  emplojnnent  is  at 
will  but  under  a  contract  stipulating  that  such  em- 
ployes shall  not  join  the  union  while  so  employed. 
There  is  also  a  dictum  in  the  opinion  to  the  effect 
that  the  defendants  may  be  enjoined  from  inducing 
the  plaintiff's  employ^  to  quit  working  for  him  and 
thereafter  join  the  union.  As  we  read  the  decision, 
however,  this  latter  point  is  a  pure  dictum  and  the 
case  is  decided  upon  the  first  ground,  the  Court  very 
properly  holding  that  persuading  men  to  'agree'  to 
join  is  in  substance  persuading  them  'to  join'  while 
remaining  in  the  employ  of  the  plaintiff  and  thus  in- 
ducing a  breach,  and  a  continuing  breach,  of  their 
contract.  But  even  though  not  necessary  to  a  decision 
of  the  case,  the  dictum  of  the  Supreme  Court  of  the 
United  States  is  of  great  persuasive  force  and  Aould 
be  given  consideration  commensurate  with  the  high 
character  of  the  court. 

"If  it  be  held  in  accord  with  this  dictiun,  that  any 
interference  with  the  relationship  of  master  and 
servant  is  actionable  and  that  the  self  interest  of  the 
union  is  not  a  justification  for  enticing  an  employe, 
then  we  need  go  no  further,  but  the  defendants  must 
be  enjoined  from  soliciting  all  of  plaintiff's  employes 
to  quit  their  employment  and  join  the  union.  But  if 
we  conclude  that  this  dictum  is  not  the  law  of  Ohio, 
then  we  must  decide  the  further  questions  as  to 
whether  those  who  have  signed  the  non-union  agree- 
ment may  be  approached;  for  if  a  combination  to 
secure  plaintiff's  employes  who  have  simply  agreed 
not  to  join  the  union  while  in  plaintiff's  employ,  as 
members  of  the  union,  be  not  an  unlawful  conspiracy, 
it  would  follow  that  those  who  have  so  agreed  but  who 
have  not  agreed  to  the  specific  terms  of  the  non-union 
agreement  which  we  have  above  italicized,  may  still 
be  solicited  upon  this  subject.    . 
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''We  heartily  concur  in  the  principal  ground  of 
decision  in  the  Hitchman  case  but  do  not  consider  it 
controlling  in  either  of  the  cases  now  under  considera- 
tion, for  in  neither  does  it  appear  that  the  union  was 
attempting  to  induce  the  employes  to  join,  or  agree 
to  join,  the  union  and  thereafter  remain  in  the  employ 
of  the  plaintiff  and  so  effect  the  unionization  of  the 
shop.  It  would  seem,  rather,  that  in  each  the  effort 
of  the  defendants  was  directed  toward  securing  the 
termination  of  the  employment  of  the  employes  and 
their  subsequent  affiliation  with  the  union;  both  the 
employes  and  the  imion  representatives  recognizing 
that  the  termination  of  the  employment  must  neces- 
sarily precede  any  affiliation  with  the  union. 

''At  this  late  date  it  would  seem  almost  unnecessary 
to  restate  the  elementary  principles  defining  the  rights 
and  controlling  the  actions  of  the  respective  parties. 
First,  there  can  not  now  be  any  doubt  of  the  right 
of  the  employer  to  hire  whomsoever  he  pleases  and 
to  conduct  his  business  in  such  manner  as  to  him 
seems  advisable.  Nor  is  there  any  doubt  of  the  right 
of  the  employe  to  work  for  whom  he  pleases  and 
upon  such  terms  as  he  may  desire.  Employes  may 
organize  and,  where  there  is  no  contract  for  a  definite 
term,  may  quit  work  either  singly  or  in  a  body.  These 
rights  are  of  equal  dignity  and  reciprocal,  and,  at  least 
as  far  as  the  rights  of  the  employer  and  his  non- 
striking  employes  are  concerned,  they  are  interde- 
pendent. To  hold  that  the  employer  has  the  right  to 
freely  employ  any  servant  who  desires  to  accept  such 
employment  and  to  retain  the  services  of  such  employe 
as  long  as  the  conditions  of  employment  are  mutually 
satisfactory,  necessarily  implies  that  the  non-striking 
employe  must  be  left  free  to  accept  employment  upon 
the  terms  offered.  Both  such  rights  of  the  employer 
and  the  employes  are  guaranteed  by  Section  1,  Article 
I  of  the  Constitution  of  this  State  which  insures  to 
all  men  the  right  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing,  and  protecting  property, 
and  seeking  and  obtaining  happiness  and  safety.  The 
defendants  further  claim  the  protection  of  Article  I, 
Section  11  of  the  Constitution  which  guarantees  the 
right  to  Ireely  speak  and  publish  their  sentiments  on 
all  subjects  but  this  guaranty  is  not  in  any  way 
superior  to  that  possessed  by  the  plaintiff  to  manage 
his  business  wiAout  unjustifiable  interference  from 
others. 

"The  Court  has  recently  held  (Helknan  v.  The  Retail 
Furniture  Salesmen's  Ass.,  2  Law  and  Labor  63)  that, 
if  possible,  these  inalienable  rights  of  different  indi- 
viduals should  so  far  be  ccmstrued  in  harmony  as  to 
allow  the  maximum  of  liberty  and  the  minimum  of 
abridgement  or  limitation  of  liberty,  to  each ;  and  that 


the  rights  of  the  one  cannot  be  given  effect  without 
taking  into  consideration,  and  likewise  giving  effect 
to  those  of  the  other.  Such  rights  are  not  absolute, 
although  guaranteed  by  the  Constitution.  They  may 
not  be  exercised  under  any  and  all  circumstances  and 
without  qualification,'  but  where  the  exercise  of  such 
rights  operate  to  limit  and  impair  the  enjoyment  by 
another  of  rights  of  equal  dignity  there  must  be  justi- 
fication in  order  that  there  may  be  immunity  from 
liability.  This  is  but  the  converse  of  holding  that 
malicious  interferences  with  the  rights  of  another  is 
unlawful  and  actionable,  for  malice  is  but  the  inten- 
tional doing  of  that  which  is  calculated  in  the  ordinaiy 
course  of  events  to  damage  and  which  does,  in  fact, 
damage  another  in  that  other  person's  property  or 
trade,  without  just  cause  or  excuse. 

"We  thus  conclude  that  all  rights  of  all  individuals 
in  a  civilized  community  are  relative  and  that  whether 
the  exercise  of  such  rights  is  lawful  or  unlawful  de- 
pends, in  such  a  case  as  the  present  one,  upon  the 
motive  underlying  their  exercise.  Malicious  inter- 
ference with  the  right  of  an  individual  to  carry  on  his 
business  as  may  seem  best  to  him  is  actionable.  Thus 
it  is  also  actionable  to  maliciously  entice  away  the 
servant  of  another  but  we  are  unwilling  to  concur 
with  the  opinion  expressed  in  the  Hitchman  case,  that 
at  this  late  day,  whatsoever  may  have  been  the  law 
in  Blackstone's  time,  it  is  unlawful  to  procure  a  servant 
to  terminate  his  employment,  which  is  at  will,  in  order 
that  one  may  secure  the  services  or  co-operation  of 
such  servant  in  one's  own  enterprise,  whether  it  be  a 
business  enterprise  or  a  labor  movement.  See  tiie 
dissenting  opinion  in  the  Hitchman  case. 

"It  is  therefore  our  opinion  that,  in  the  absence  of 
contract  for  a  definite  term  of  emplosnnent,  the  advan- 
tages to  society  which  are  claimed  for  unionism  fur- 
nisfti  the  just  cause  or  excuse  for  the  intentional  injury 
occasioned  by  a  strike.  If,  therefore,  the  employment 
be  at  will  and  the  advantages  of  organization  constitute 
just  cause  and  excuse  for  persuading  others  to  join 
the  labor  movement,  it  follows  that  picketing  is  not 
per  se  illegal  and  it  further  follows  that  the  Court 
must  reject  as  unsound  the  dictum  of  the  Hitchman 
case  that  inducing  a  servant  to  quit  his  employment, 
which  is  at  will,  may  be  enjoined  where  there  is  no 
contract  restricting  the  employe's  right  to  enter  into 
the  attending  negotiations.  We  do  not  consider, 
therefore,  that  it  is  unlawful  for  the  union  to  use  peace- 
ful persuasion  for  the  purpose  of  inducing  those  of 
the  plaintifTs  employes  who  have  not  signed  the 
non-union  agreement,  or  verbally  agreed  to  its  tenns. 
to  quit  their  employment  and  join  the  labor  movement 

*'But  to  induce  another  to  breach  his  contract  has 


Digitized  by 


Google 


August,  1920 


Law    and    Labor 


Page  191 


never  been  held  to  be  justified  by  either  social  or 
individual  advantage.  No  guaranteed  right  of  free 
speech  or  liberty  of  action  has  ever  been  held  to 
authorize  or  justify  one  man  in  inducing  another  to 
break  his  contract.  Nor  is  the  alleged  non-union  con- 
tract illegal  or  contrary  to  public  policy.  Any  employe 
has  the  right  to  agree  with  his  employer  that  he  not 
only  will  refrain  frcmx  joining  a  union  during  the  term 
of  employment,  but  he  may  also  lawfully  agree,  as 
was  done  in  these  cases,  that  he  wiU  not  have  any 
negotiations  or  communications  with  others  as  to  such 
emplo3nnent  during  the  period  that  he  is  so  employed. 
Inducing  such  en^loye  to  enter  into  negotiations,  or 
to  participate  in  discussions  as  to  the  advantages  of 
the  union  or  as  to  his  then  emplosrment,  is  inducing 
a  breach  of  the  contract  into  which  he  has  entered; 
and  such  negotiations,  conferences  or  discussions  can 
not  be  initiated  or  started  by  defendants  without  lia- 
bility for  inducing  such  breach  of  contract  As  has 
been  said  before,  the  advantages  to  the  union  cannot 
be  held  to  be  a  justification  <A  such  act.  The  most 
that  could  be  said  to  those  who  are  employed  under 
the  non-union  agreement  in  question  is  that,  if  and 
when  their  emplojrment  has  terminated,  the  union 
representatives  would  be  glad  to  discuss  with  them 
the  advantages  of  the  union.  This  is  a  meager  and 
unsatisfactory  right  for  which  even  the  union  does  not 
contend. 

''It  is  contended  by  the  defendants  that  the  employ- 
ment being  on  an  hourly  basis,  each  day  constitutes 
a  unit  of  employment,  that  the  contract  is  not  in  force 
or  operative  from  the  closiag  time  of  each  day  until 
the  succeeding  morning  and  that  during  this  lapse 
in  employment  the  employe  may  be  approached  upon 
the  subject  of  unionism.  The  error  of  this  position 
lies  in  assuming  that  because  the  employment  is  at 
will,  it  may  not  also  be  from  day  to  day,  week  to  week, 
and  month  to  month.  Both  employe  and  employer  are 
justified  in  assuming  that  the  employment  will  be 
continuous,  from  day  to  day  and  week  to  week,  until 
it  is  affirmatively  terminated  by  one  or  the  other.  The 
mere  fact  that  only  part  of  the  twenty-four  hours  are 
utilized  for  labor  or  that  the  employment  may  be 
terminated  at  any  time  does  not,  in  fact,  terminate 
such  employment  at  the  end  of  each  working  day  or 
make  it  other  than  continuous.  *  *  * 

''It  follows  that  as  to  the  Shafer  case  the  injunction 
must  be  made  perpetual  as  to  initiating  or  commencing 
negotiations,  dealings,  communications  or  interviews 
with  any  employe  who  has  signed  the  non-union  agree- 
ment, either  in  relation  to  the  membership  by  said 
employe  in  the  union  or  in  relation  to  said  employe's 
employment.     As  to  those  who  have  not  signed  or 


entered  into  said  non-union  agreement,  prohibiting 
such  communications  and  interviews,  such  employes 
may  be  approached  upon  the  subject  of  terminating 
thdr  emplo3rment  and  thereafter  joining  the  union. 
Since  the  Court  finds  that  there  was  no  coercion  or 
intimidation,  either  actual  or  threatened,  there  is  no 
necessity  for  a  restraining  order  upon  these  points.'' 

Returning  to  the  John  Douglas  Company  case  the  Court 
found  that  all  its  employes  were  bound  by  the  anti-union 
contract  and  that  the  picketing  had  been  unlawfully  con- 
ducted, but  granted  an  injunction  which  permitted  the 
pickets  peacefully  to  solicit  prospective  employes  in  en- 
deavoring to  pursuade  them  to  remain  away. 

Although  our  League  is  involved  in  the  John  Douglas 
case  where  this  form  of  contract  was  upheld,  our  opposi- 
tion to  these  contracts  was  expressed  in  no  uncertain 
terms  in  the  July  issue  of  "LAW  AND  LABOR." 
Furthermore,  we  are  not  certain  that  the  position  of  the 
court  in  sustaining  these  contracts  will  be  upheld.  The 
Supreme  Court  of  the  United  States  by  a  divided  court 
has  condemned  as  unconstitutional,  laws  which  prevented 
employers  from  agreeing  with  employes  that  they  must 
not  join  a  union,  (Copp^e  v.  Kansas)  and  by  a  divided 
court  has  sustained  an  injunction  against  interfering  with 
a  contract  of  such  a  nature  (Hitchman  Coal  &  Coke  Co. 
V.  Mitchell).  The  division  of  the  court  would  seem  to 
indicate  that  it  had  nearly  reached  the  limit  of  what  it 
would  sanction  in  this  respect.  Since  the  contracts  in- 
volved in  the  Douglas  Case  are  more  repressive  and  go 
further,  there  is  grave  question  as  to  whether  a  majority 
of  the  United  States  Supreme  Court  would  sustain  them. 
It  is  one  thing  for  an  employer  to  exact  an  agreement 
that  his  employes  will  not  join  a  union,  as  in  the  Hitch- 
man  case,  but  it  is  quite  different  a  thing  to  say  that  they 
must  not  have  any  communications  or  interviews  with 
any  officer  or  member  of  any  labor  union  relative  to 
union  membership  or  conditions  of  employment  while  so 
employed.  It  makes  them  incommunicado  with  five  mil- 
lion people  on  a  matter  most  vital  to  their  interests.  A 
contract  of  this  character  not  only  denies  the  employe  the 
right  to  join  a  union  while  employed,  but  denies  him  the 
right,  while  employed,  to  seek  light  on  this  subject 
through  ordinary  channels  of  information  with  a  view  to 
determining  whether  it  is  desirable  for  him  to  continue 
employment  subject  to  such  restrictions  or  to  quit  and 
join  a  union.  It  is  a  denial  of  the  right  of  free  speech, 
free  discussion  and  free  education  upon  one  of  the  most 
important  issues  which  every  workingman  ought  freely 
and  thoroughly  to  consider.  It  is  a  mandate  to  remain 
ignorant.  Under  the  Hitchman  contract  he  cannot  join 
a  union  without  withdrawing  from  emplo3mient.  Under 
this  form  of  contract  he  cannot  become  intelligently  in- 
formed as  to  whether  he  should  join  a  union  without 
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forfeiting  his  job,  and  for  that  reason  the  contract  may 
yet  be  construed  as  against  pubUc  policy.  Surely  those 
who  have  faith  in  our  institutlons\and  support  the  funda- 
mental principles  of  education  and  free  speech  as  the 
mainstays  of  democracy  and  its  free  institutions,  cannot 


consistently  adopt  contracts  of  this  character  regardless 
of  their  legal  status.  Industrial  peace  and  stability  will 
never  be  discovered  on  such  a  highway.  Such  r^ressive 
use  of  money  power  if  extended  will  land  the  Ship  of 
State  upon  the  rocks. 


Due  Process  of  Law  and  Alien  Deportations— The  Communist  Party  Held 

Not  a  Party  of  Force  and  Violence 


Colyer,  tt  aL  v.  Ske£Bngton»  Com'r  of  Immigration,  and 
other  cases  (U.  S.  District  Court,  Boston,  Mass.). 
These  cases  arose  upon  writs  of  habeas  corpus  to  re- 
view the  activities  of  the  Department  of  Labor  in  arrest- 
ing, trying  and  ordering  deported  certain  aliens  held  for 
deportation  at  Deer  Island,  in  Boston  Harbor.  The  cases 
came  on  to  be  heard  before  Anderson,  /.,  in  the  Federal 
District  Court  at  Boston.  The,  decision  of  the  Court  em- 
bodies a  very  complete  review  of  the  method  and  activities 
of  the  agents  in  the  Department  of  Justice  in  arresting 
members  of  the  Communist  and  the  Communist  Labor 
Parties,  on  January  2,  1920,  and  the  proceedings  there- 
after taken  in  connection  with  their  trials  and  detention 
for  deportation.    The  opinion  is  important,  because : 

(1)  It  reveals  to  the  public  scrutiny  the  methods  and 
activities  of  these  agents. 

(2)  It  emphasizes  at  this  time  that  the  Constitution  of 
the  United  States  guarantees  to  aliens,  if  not  the  solem- 
nity of  judicial  proceedings  in  determining  their  right  to 
remain  in  the  country,  at  least  that  the  proceedings, 
whatever  they  may  be,  shall  be  fairly  and  decently  con- 
ducted and  that  the  Act  of  Congress  under  which  they 
are  sought  to  be  deported  must  be  interpreted  in  accord- 
ance with  the  principles  of  legal  construction,  and 

(3)  Although  it  may  be  decided  by  the  higher  tribunal 
that  it  is  within  the  province  of  the  Secretary  of  Labor  to 
decide  as  a  matter  of  fact  that  the  Communist  and  Com- 
munist Labor  Parties  are  political  organizations  which  be- 
lieve in  the  use  of  "force  and  violence,"  and  the  "over- 
throw of  the  government,"  there  is  not  sufficient  evidence 
of  that  fact  to  sustain  a  judicial  decision  that  those  par- 
ties do  believe  in  "force  and  violence"  and  the  "overthrow 
of  the  government." 

Discussing  first  the  issues  upon  which  these  cases  came 
before  the  Federal  Court,  the  Court  said : 

"It  has  been  repeatedly  held  that  *the  right  to  exclude 
or  to  expel  all  aliens,  or  any  class  of  aliens,  absolutely  or 
upon  certain  conditions,  in  war  or  in  peace,'  is  'an  in- 
herent and  inalienable  right  oi  every  sovereign  and  in- 
dependent nation,  essential  to  its  safety,  its  independence, 
and  its  welfare' ;  that  this  'power  to  exclude  and  to  expel 
pliens,  being  a  power  affecting  international  relations,  is 


vested  in  the  political  departments  of  the  government, 
and  is  to  be  regulated  by  treaty  or  by  act  of  Congress,  and 
to  be  executed  by  the  exfcutive  authority  according  to 
the  regulations  so  established,  except  so  far  as  the  judicial 
department  has  been  authorized  by  treaty  or  by  statute, 
or  is  required  by  th&  paramount  law  of  the  Constitutbn, 
to  intervene.'  ♦  ♦  ♦ 

"It  is  also  familiar  and  perfectly  well-settled  law 
that  the  courts  have  no  jurisdiction,  on  habaes  corpus 
proceedings,  to  interfere  with  the  proceedings  in  the 
Department  of  Labor  concerning  the  exclusion  or 
the  expulsion  of  aliens,  unless  and  until  there  is  some 
error  of  law  in  that  department.  Unless  th€  proceed- 
ings in  that  department  are  unfair/  thus  lacking  some 
of  the  essential  elements  of  due  process  of  law,  or  are 
based  upon  some  misconstruction  of  the  statute  or 
disregard  of  the  rules  made  pursuant  thereto,  or  on 
other  vitiating  error  of  law,  the  courts  have  no  juris- 
diction. In  diese  habaes  corpus  cases,  therefore,  it 
may  be  said  that  the  primary  function  of  the  court  is 
to  try,  not  the  right  of  the  alien  to  enter  or  to  remain 
in  the  United  States,  but  to  try  the  trial  of  the  alien 
in  the  Department  of  Labor;  if  that  trial  was  fair  and 
legal,  even  though  the  result  was,  in  the  opinion  of 
the  court,  erroneous  on  the  facts,  the  court  has  no 
right  to  interfere;  it  may  not,  in  habaes  corpus  pro- 
ceedings, usurp  the  functicm  that  Congress  has  dele- 
gated by  statute  to  the  Department  of  Labor/' 

Upon  an  application  to  the  Court  to  "try  the  trial  of 
the  alien  in  the  Department  of  Labor,"  it  is  not  to  be 
forgotten  that  "Aliens  have  constitutional  rights.  The 
Fourth,  Fifth,  Sixth  and  Fourteenth  Amendments  are 
not  limited  in  their  application  to  citizens.  They  apply 
generally  to  all  persons  within  the  jurisdiction  of  the 
United  States."  The  Court,  after  citing  authorities,  dis- 
cussed the  history  of  the  fight  against  unreasonable 
searches  and  seizures,  citing  the  attack  by  James  Otis  in 
Boston,  in  1761,  on  the  "writs  of  assistance"  issued  to 
revenue  officers  empowering  them  in  their  discretion  to 
search  suspected  places  for  smuggled  goods,  and  the 
great  decision  of  Lord  Camdon  in  1765  arising  out  of 
the  attempt  of  Lord  Halifax,  the  Secretary  of  State,  to 
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obtain  evidence  to  convict  John  Wilkes  of  criminal  libel 
by  searching  private  houses  for  the  discovery  and  sezure 
of  books  and  papers.  The  Court  cited  the  decision  of 
Mr.  Justice  Holmes  iti  the  case  of  the  Silverthrone  Ltrni- 
ber  Co.,  Inc.  v.  United  States,  251  U.  S.  385,  decided  in 
January  of  this  year,  in  which  it  was  held  that  the  De- 
partment of  Justice  unlawfully  raided  the  officers  of  the 
Company  and  stole  its  books  and  papers.  It  photographed 
them,  returning  the  originals,  prepared  its  case  against 
the  company  on  the  photographs  and  then  sought  to  com- 
pel  the  company  to  produce  the  originals  at  the  trial.  The 
Supreme  Court  refused  to  sustain  the  ihotion  of  the 
Government  for  a  subpoena  duces  tecum. 

The  Court  then  pointed  out  with  great  reason  that  the 
administration  of  the  immigration  laws  were  vested  by 
Congress  in  the  Department  of  Labor,  and  that  power 
was  granted  to  the  Secretary  of  Labor  to  promulgate 
such  rules  as  were  necessary  for  the  successful  adminis- 
tration of  these  laws.  The  Court  discussed  certain  of  the 
rules  made  by  the  Secretary,  the  most  important  of 
which  is, 

"At  the  beginning  of  the  hearing  under  the  warrant  of  arrest 
the  alien  shall  be  allowed  to  inspect  the  warrant  of  arrest  and 
all  the  evidence  on  which  it  was  issued,  and  shall  be  apprised 
that  he  may  be  represented  by  counsel.  The  alien  shall  be 
required  then  and  there  to  state  whether  he  desires  counsel  or 
waives  the  same,  and  his  replv  shall  be  entered  on  the  record. 
If  counsel  be  selected,  he  shall  be  permitted  to  be  present 
during  the  conduct  of  the  hearing,  and  to  offer  evidence  to  meet 
any  evidence  presented  or  adduced  by  tiie  government.  Objec- 
tions and  exceptions  of  counsel  shall  not  be  entered  on  the 
record,  but  may  be  presented  by  him  in  accompanying  brief. 
If  during  the  hearing  it  shall  appear  to  the  examining  inspector 
that  there  exists  a  reason  additional  to  those  stated  in  the 
warrant  of  arrest  why  the  alien  is  in  the  country  in  violation 
of  law,  the  alien's  attention  shall  be  directed  to  the  facts  which 
constitute  such  reason,  and  shall  be  given  an  opportunity  to 
show  cause  why  he  should  not  be  deported  therefor. 

"At  the  dose  of  the  hearing  the  full  record  shall  be  forwarded 
to  the  bureau,  together  with  any  written  argument  submitted  by 
counsel  and  the  recommendations  of  the  examining  officer  and 
the  officer  in  charge,  for  determination  as  to  whether  or  not  a 
deportation  warrant  shall  issue." 

After  examination  of  these  rules,  the  Court  said: 
"From  the  foregoing  it  is  apparent  that  the  records 
upon  which  the  decisions  of  the  Secretary  of  Labor 
are  based  are  under  the  provisions  of  these  rules 
intended  to  be  made  in  summary,  but  fair  and  ade- 
quate, fashion  by  real  trials  before  immigration  in- 
spectors. Due  process  of  law  requires  that  these  trials 
should  be  fair,  unbiased,  dispassionate.  They  may  be 
summary,  lacking  in  formalities  of  judicial  procedure ; 
but  they  must  be  conducted  in  an  honest  and  reason- 
ably intelligent  attempt  to  ascertain  and  report  the 
truth;  otherwise  the  alien  is  deprived  of  the  rights 
which  the  statutes  of  Congress  contemplate  that  he 
shall  have,  including  the  right  to  have  his  appeal 
passed  on  by  the  Secretary  of  Labor  with  an  adequate 
and  truthful  record  before  him.  Moreover,  an  unfair 
or  otherwise  misleading  record  is  as  much  a  fraud 


upon  the  law  and  upon  the  Secretary  of  Labor  as  upon 
the  alien.  It  is  as  much  the  duty  of  the  Department 
of  Labor  to  admit  aliens  implie^y  invited  by  Congress 
into  this  cotmtry  as  it  is  to  exclude  or  expeU  those 
proscribed  by  Congress.  The  general  policy  of  the 
United  States  towards  immigrants  has  been  to  admit 
and  to  welcome  all,  except  specifically  described  and 
limited  undesirables.  No  executive  department  has 
any  right  by  strained  construction  to  substitute  its 
theories  for  those  adopted  by  the  national  legislature." 
The  Court  then  turned  its  attention  to  the  conduct 
of  the  raid  of  January  2,  1920.  The  decision  sets 
forth  the  directions  of  the  Departments  of  Justice 
and  Labor,  at  Washington,  ta  their  agents  in  Boston,  ^ 
for  the  conduct  of  the  raid.  The  letter  of  Frank  Burke, 
of  the  Department  of  Justice,  to  George  E.  Kelleher 
advises  him  that  warrants  will  be  forwarded  to  the 
Immig^tion  Inspector  at  Boston,  who  will  advise 
Kelleher  of  the  persons  for  whom  warrants  have  been 
received;  that  these  persons  are  thereafter  to  be  kept 
under  surveillance  until  advice  is  received  to  arrest 
them;  that  at  the  time  of  their  arrest  "every  effort 
should  be  made  by  you  to  definitely  establish  the  fact 
that  the  persons  arrested  are  either  members  of  the 
Communist  Party  of  America,  or  the  Communist 
Labor  Party.  *  *  *  I  cannot  impress  upon  you  too 
strongly  the  necessity  in  obtaining  documentary  evi- 
dence proving  membership.''    The  letter  continues : 

"Particular  efforts  should  be  made  to  apprehend  all  of  the 
officers  of  either  of  these  two  parties  if  they  are  aliens;  the 
residences  of  such  officers  should  be  searched  in  every  instance 
for  literature,  membership  cards,  records,  and  correspondence. 
The  meeting  rooms  should  be  thoroughly  searched  and  an  effort 
made  to  locate  the  charter  of  the  Communist  Party  of  America 
or  the  Communist  Labor  Party,  under  which  the  local  organiza- 
tion operates,  as  well  as  the  membership  and  financial  records, 
which,  if  not  found  in  the  meeting  rooms  of  the  organization, 
will  probably  be  found  in  the  homes  of  the  recording  and  finan- 
cial secretaries,  respectively.  All  literature,  books,  papers,  and 
anything  hanging  on  the  walls  should  be  gathered  up;  the 
ceilings  and  partitions  should  be  sounded  for  hiding  places. 
After  obtaining  any  documentary  evidence,  the  same  should  be 
wrapped  in  packages  and  marked  thereon,  the  location  of  the 
place,  and  the  name  of  the  persons  obtaining  the  evidence,  and 
the  contents  of  each  package. 

"Violence  towards  any  aliens  should  be  scrupuously  avoided. 
Immediately  upon  apprehending  an  alien,  he  should  be  thor- 
oughly searched.  If  found  in  groups  in  meeting  rooms,  they 
should  be  lined  up  against  the  wall  and  there  searched;  par- 
ticular evidence  being  given  to  finding  the  membership  book,  in 
which  connection  the  search  of  the  pockets  will  not  be  sufficient. 
In  no  instance  should  money  or  other  valuables  be  taken  from 
the  aliens.  All  documentary  evidence  taken  from  an  alien 
should  be  placed  in  an  individual  envelope,  provided  for  the 
purpose,  which  envelope  should  be  marked  showing  the  con- 
tents contained  in  the  same,  whether  they  were  found  in  the 
possession  of  the  alien  or  in  his^  room,  and  if  in  the  latter  the 
address  of  the  house  should  be  given  as  well  as  the  name  of  the 
alien  and  the  officer  who  obtained  the  evidence.  A  duplicate 
record  should  be  kept  of  all  evidence  thus  obtained.  At  the 
time  of  the  transfer  of  the  alien  to  the  immigration  inspector, 
you  should  also  turn  over  to  the  immigration  inspector  the 
original  evidence  obtained  in  the  particular  case,  plainly  marked 
so  that  there  may  be  no  complaint  by  the  immigration  officers 
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at  to  the  manner  in  which  eridence  has  been  collected  by  the 
agents  of  this  bureau. 

"I  have  made  mention  above  that  the  meeting  places  and 
residences  of  the  members  should  be  thoroughly  searched.  I 
leave  it  entirely  to  your  discretion  as  to  the  method  by  which 
you  should  gain  access  to  such  places.  If,  due  to  the  local 
conditions  in  your  territory,  you  find  that  it  is  absolutely  neces- 
sary for  you  to  obtain  a  search  warrant  for  such  premises,  you 
should  communicate  with  the  local  authorities  a  few  hours 
before  the  time  for  the  arrests  is  set  and  request  a  warrant  to 
search  the  premises." 

The  letter  then  advises  Kelleher  not  to  take  the 

local  police  into  his  confidence,  but  if  at  the  time  of 
the  raid  any  American  citizens,  members  of  these 
parties,  "through  error"  are  arrested,  their  cases 
should  be  referred  to  the  local  authoities.  The  ultim- 
ate date  for  the  raid  was  announced,  and  Kelleher  was 
advised,  'If  possible  you  should  arrange  with  your 
under-cover  informants  to  have  meetings  of  the  Com- 
munist Party  and  Communist  Labor  Pkrty  held  on 
the  night  set.  I  have  been  informed  by  some  of  the 
Bureau  Oficcrs  that  such  arrangements  will  be  made. 
This,  of  course,  would  facilitate  the  making  of  the 
arrests.  *  *  *  As  pointed  out  previously,  the  grounds 
for  deportation  in  these  cases  will  be  based  solely 
upon  membership  of  the  Communist  Party  of  America 
or  the  Communist  Labor  Party,  and  for  that  reason 
it  will  not  be  necessary  for  you  to  go  into  detail  of  the 
particular  activities  of  the  persons  apprehended.  *  *  * 
In  cases  where  arrests  are  made  of  persons  not  covered 
by  warrants,  you  should  at  least  request  the  local  im- 
migration authorities  for  warrants  in  all  such  cases 
and  you  should  also  communicate  with  this  office  at 
the  same  time."  The  Court  then  turned  to  instruc- 
tions issued  by  Kelleher  to  his  agents  who  were  to 
make  arrests  and  points  out  that  they  contain  "a  dis- 
tinct mandate  to  hold  these  aliens  incommunicado 
until  otherwise  ordered  by  the  Department  of  Jus- 
tice, and  they  throw  upon  citizens  who  were  arrested 
the  burden  of  proving  their  citizenship  by  documen- 
tary evidence. 

On  the  evening  of  January  2,  1920,  a  nation  wide 
raid  occurred.  In  the  district  under  the  direction  of 
Kelleher  raids  were  made  in  Boston,  Chelsea,  Brock- 
ton, Bridgewater,  Norwood,  Worcester,  Springfield, 
Chicopee,  Holyoke,  Gardener,  Fitchburg,  Lowell, 
Lawrence  and  Haverhill  in  Massachusetts,  and 
Nashua,  Manchester,  Derry,  Portsmouth,  Claremont 
and  Lincoln  in  New  Hampshire.  The  method  of  the 
raid  was  summarized  by  the  Court  as  follows : 

"Kelleher  says  that  he  had  operating,  practically 
under  his  control,  for  this  raid,  from  300  to  500  men. 
This  may  fairly  be  assumed  to  be  a  moderate  estimate. 
Most  of  these  were  agents  of  the  Department  of  Jus- 
tice and  policemen  of  the  various  cities  and  towns. 
The  plan  was  to  make  up  a  list  of  the  persons  intended 
to  be  arrested  in  a  particular  community ;  for  the  police 


and  Department  of  Justice  agents  thereupon,  generally 
without  warrants,  to  go  about  to  the  halls  or  homes 
where  these  people  were,  arrest  them,  and  brings  them 
to  the  concentration  point — commonly  a  police  sta- 
tion. When  halls  were  raided,  the  occupants  were, 
as  required  by  the  instructions,  lined  up  against  the 
wall  and  searched.  Many  citizens  were  gathered  into 
the  net  in  this  fashion,  and  brought  to  the  various 
police  stations.  At  the  concentration  points  the  sift- 
ing process  went  on  during  the  night.  Blanks  for 
questionnaires  had  been  prepared,  answers  to  which 
were  sought  and  generally  obtained  from  the  arrested 
persons. 

"Assistant  Superintendent  West  of  the  Boston 
Bureau  of  Investigation  estimates  that  the  total  num- 
ber of  persons  actually  arrested  on  this  raid  was  ap- 
proximately 600.  This  also  must  be  taken  to  be  a 
moderate  estimate.  The  circumstances  under  which 
the  raid  was  carried  on  make  it  impossible  for  him  or 
any  other  penKm  to  know  with  any  approximate  ac- 
curacy the  number  of  persons  arrested.  Weigfhing  his 
evidence  in  connection  with  the  other  testimony  ad- 
duced before  me,  I  am  convinced  that  a  much  larger 
number  of  people  was  arrested-r-probably  from  800 
to  1,200." 

The  testimony  of  one  Lieberman  shows  that  at  the 
close  of  a  publicly  advertised  mass  meeting,  at  the 
Finnish  Hall  in  Worcester,  plainclothesmen  held  up 
the  entire  audience  of  about  200.  That  they  took 
about  100  of  these  who  said  they  were  not  citizens 
to  jail,  but  during  the  night  all  but  sixteen  were  re- 
leased after  being  booked  and  answering  the  ques- 
tionnaire. Concerning  the  use  of  warrants  in  this 
raid  the  Court  said : 

"The  evidence  as  to  the  exact  number  of  warrants 
then  in  the  possession  of  the  agents  of  the  Department 
of  Justice  or  the  inspectors  of  the  Bureau  of  Labor  is 
somewhat  confusing.  Apparently,  however,  463  war- 
rants had  been  received  in  Boston,  dated  December 
29,  1919.  But,  assuming  that  this  number  of  warrants 
was  in  Boston,  over  100  of  them  could  not  have  been 
served ;  for  the  evidence  is  explicit  that  out  of  the  440 
persons  arrested  and  taken  to  Deer  Island  warrants 
for  about  100  were  not  at  that  time  outstanding.  For 
persons  thus  taken  and  held,  telegraphic  warrants 
were  applied  for  and  in  most  cases  subsequently  re- 
ceived. These  people  (100  or  thereabouts)  were 
seized  on  the  theory  that,  although  warrants  had  not 
then  been  received,  there  was  evidence  that  they 
were  alien  members  of  the  Communist  or  Communist 
Labor  party,  and  were  therefore,  under  the  instruc- 
tions, to  be  held  and  warrants  thereafter  obtained. 

"After  the  sifting  process  at  the  various  concentra- 
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tion  points,  at  which  at  least  one-third  to  one-half  of 
the  total  number  of  persons  arrested  were  discharged 
after  various  periods  of  detention  in  cells  (from  a  few 
hours  to  two  or  three  days),  about  440  persons  were 
transported  to  Deer  Island  and  there  locked  in  cells. 
A  considerable  number  of  citizens  arrested  were  dis- 
charged; the  evidence  is  not  clear  as  to  whether  more 
than  one  citizen  was  actually  taken  to  Deer  Island 
and  there  imprisoned  in  a  cell/' 

One  Steiner,  an  American  citizen,  born  at  Man- 
chester, N.  H.,  who  was  caught  in  a  raid  in  Boston, 
testified :         f 

'*  'No  questions  were  asked  as  to  whether  those  arrested  were 
American  citizens.  They  simply  went  ahead  and  proceeded  to 
do  these  things.  We  were  jammed  into  these  vans  and  taken 
to  Station  4.  At  Station  4  we  were  lined  up  in  front  of  the 
desk  and  booked.  The  men  who  stood  them  up  against  the 
wall  and  searched  them  did  not  say  whom  they  represented. 
As  I  recall  it,  they  were  all  in  dvilian  clothes.  I  did  not  see 
a  man  in  uniform  until  we  got  down  to  the  street,  and  then  we 
had  to  pass  through  a  double  row  of  uniformed  officers.  They 
were  shown  no  authority  whatever  for  their  arrests.  After 
being  booked  we  were  taken  into  one  of  the  available  rooms  at 
Station  4  and  brought  out  one  at  a  time,  examined  by  Depart- 
ment of  Justice  officers  in  accordance  with  the  questionnaire  that 
has  been  spoken  of  here/" 

"This  examination  took  possibly  until  after  mid- 
night. In  the  meantime  others  that  had  been  appre- 
hended at  the  same  place  were  brought  in,  perhaps  a 
dozen  or  15,  some  of  them  American  citizens.  About 
27  in  all  were  taken  at  885  Washington  Street.  The 
witness  saw  no  warrants  of  arrest  anywhere  that  night, 
nor  had  seen  any  up  to  the  time  of  his  testimony. 

"Describing  the  later  occurrences,  the  witness  con- 
tinued : 

"  'After  answering  the  questionnaire  and  signing  it,  which  most 
of  us  agreed  to  do,  we  were  taken  down  stairs  and  assigned 
to  cells.  I  with  ten  others  was  assigned  to  one  cell.  I  remained 
in  that  cell  until  the  afternoon  of  the  following  day,  which  was 
Saturday,  about  half  past  4.  Four  names  were  called  out,  and 
I  was  one  of  the  four.  We  were  taken  up  stairs,  brought  before 
the  clerk  or  captain  or  sergeant  in  charge — I  don't  know  just 
what  he  was — and  we  were  asked  as  to  our  names.  We  were 
then  handed  our  property.  I  didn't  know  just  what  that  meant, 
so  that  I  inquired  if  that  meant  that  we  were  released,  and  I 
was  told,  "Yes.**  I  went  home.  I  didn't  hear  anything  further 
from  the  Department  of  Justice  until  Monday  night.  On  Mon- 
day night  an  inspector  came  to  my  home.  *  ♦  ♦  He  came  in 
and  asked  me  if  I  was  Henry  G.  Steiner,  and  I  lold  him  that  I 
was.  He  said  that  he  had  received  orders  to  come  and  get  me 
and  to  make  a  search  of  the  house.  I  said  to  him.  "I  don't 
know  who  you  are;  have  you  any  credentials  or  warrant?"  He 
displayed  his  badge  and  said  that  was  all  the  warrant  he 
required.  ♦  *  ♦  It  was  a  gilt  badge,  and  I  think  it  said  "Depart- 
ment of  Justice"  on  it,  as  near  as  I  could  make  out.  He  then 
proceeded  to  search;  that  is,  he  did  ask  me  where  I  kept  my 
books,  literature  of  various  kinds.  I  told  him  he  would  find 
everything  right  out  in  plain  sight  in  the  bookcase.  He  went 
to  the  bookcase  and  proceeded  to  search  that  for  anything  he 
thought  he  could  use.  He  went  to  a  table  where  I  had  books 
and  papers  of  various  kinds  and  went  through  them.  He  went 
up  to  another  rack,  another  part  of  the  room,  and  he  took  what 
he  wanted  from  that  He  pulled  open  several  drawers,  but  he 
found  they  contained  other  than  books  or  pamphlets,  and  he 
finally  inquired  if  that  was  all  I  had.  I  said,  ''You  will  find 
everything  that  I  have  got  right  there." 

"'Q.  Did  he  show  you  any  search  warrant?    A.  He  did  not. 

"'Q.  Did  he  ask  you  permission  to  look  at  the  property? 


A.  He  did  not.  In  fact  while  I  don't  know  as  I  explicitly  told 
him  not  to  search,  but  I  dia  ask  him  for  his  credentials  or 
search  warrant,  and  he  simply  stated  that  the  badge  was  all  the 
search  warrant  that  'he  required.  I  did  not  argue  the  matter 
with  him  further.  He  then  took  me  down  to  the  Department 
of  Justice  office — 

*"Q.  Did  he  take  anything  with  him,  any  of  your  books? 
A.  Oh,  yes;  they  were  sill  wrapped  up  in  a  robe  that  they  had 
in  the  auto,  about  as  much  as  he  could  carry.  He  took  me 
down  to  the  Department  of  Justice  offices.  We  got  down  there 
about  half  past  11,  I  should  judge. 

"The  Court:   At  night? 

"'The  witness:  At  night.  We  found  that  everybody  had 
gone  home  except  the  cleaners,  the  porters,  so  that  ne  left  me 
there  a  few  minutes,  and  he  came  back,  and  said  he  had  found 
instructions  that  he  did  not  require  me  any  further  that  night. 
So  that  I  went  home.  The  next  day  they  came  to  my  place  of 
business.  He  again  took  me  to  the  Department  of  Justice.  *  *  * 
The  same  inspector  that  had  come  to  die  house,  came  to  the 
offices  and  told  me  that  I  was  wanted  down  at  Water  street. 

"'Q.  This  is  at  your  place  of  business?  A.  At  my  place  of 
business.  I  went  there,  and  I  saw  a  gentleman  that  I  think  was 
Mr.  West,  and  he  said  that  some  hitch  had  developed  about  my 
citizenship;  that  is,  they  were  unable  to  verify  my  birth  record. 
So  I  suggested  that  possibly  they  had  it  recorded  under  the 
wrong  name ;  that  is,  they  did  not  spell  the  name  correctly.  And 
he  got  Manchester  on  the  long  distance  and  found  that  that  was 
correct.  He  then  told  me  that  he  did  not  require  me  any 
further,  and  I  suggested  that  he  return  to  me  the  books  and 
pamphlets  that  they  had  taken  the  previous  night,  which  he  said 
would  be  done  with  the  exception  of  those  papers  required  for 
evidence.  A  few  days  later  all  the  books  and  pamphlets  were 
returned,  but  certain  papers  belonging  to  me  have  been  kept  by 
them.    I  have  never  seen  them  since. 

"'Q.  Is  that  all?    A.  That  is  all.'" 

The  testimony  of  an  Inspector  of  the  Department 
of  Immigration,  one  Ryder  as 'to  the  conduct  of  the 
raid  in  Brockton,  shows  the  same  methods.  In  answer 
to  the  question,  "Did  you  have  any  search  warrants 
down  there?"  Ryder  answered,  "Not  to  my  know- 
ledge." When  asked  if  he  would  have  known  if  the 
warrants  had  been  there,  he  said,  "I  think  so,  I  would 
have  known  it."  The  review  of  this  evidence  in  the 
opinion  induced  the  following  comment  from  the 
Court : 

"I  refrain  from  any  extended  comment  on  the  law- 
lessness of  these  proceedings  by  our  supposedly  law- 
enforcing  officials.  The  dociunents  and  acts  speak 
for  themselves.  It  may,  however,  fitly  be  observed 
that  a  mob  is  a  mob,  whether  made  up  of  government 
officials  acting  under  instructions  from  the  Depart- 
ment of  Justice,  or  of  criminals,  loafers,  and  the 
vicious  classes. 

"Necessarily  a  raid  of  this  kind,  carried  out  with 
such  disregard  of  law  and  of  properly  verified  facts, 
had  many  unexpected  and  some  unintended  results. 
For  instance,  in  a  hall  in  Lynn  39  people  were  hold- 
ing a  meeting  to  discuss  the  formation  of  a  co-opera- 
tive bakery.  About  half  of  them  were  citizens.  But 
the  Ljnin  police,  acting  under  the  instructions  of  the 
Department  of  Justice,  raided  this  hall  and  arrested  the 
entire  39,  held  them  over  night  in  cells  at  the  police 
station,  and  then  had  them  docketed  as  'suspects'  and 
38  of  them  discharged.'^ 
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The  Court  then  reviews  the  circumstances  of  hard- 
ship attending  upon  the  arrest  of  several  women. 
At  Nashua  five  women  were  kept  in  one  cell  without 
a  mattress  from  Friday  evening  to  Saturday  after- 
noon. Two  women  were  confined  for  six  hours  in  a 
dirty  toilet  room,  and  another  girl  was  arrested  at  her 
home  at  six  o'clock  in  the  morning. 

^'Several  men,  showing  her  no  warrant,  entered  her 
room  where  she  was  in  bed.  She  was  told  to  get  out 
of  bed  and  dress,  which  she  did  in  a  closet.  Then  she 
was  taken  in  a  police  wagon  to  the  police  station 
after  they  had  seached  her  premises,  apparently  for 
I.  W.  W.  literature.  When  they  found  that  she  was  a 
naturalized  citizen,  she  was  allowed  to  go.  *  *  * 

"Pains  were  taken  to  give  spectacular  publicity  to 
the  raid,  and  to  make  it  appear  that  there  was  great 
and  imminent  public  danger,  against  which  these  ac- 
tivities of  the  Department  of  Justice  were  directed. 
The  arrested,  aliens,  in  most  instances  perfectly  quiet 
and  harmless  working  people,  many  of  them  not  long 
ago  Russian  peasants,  were  handcuffed  in  pairs,  and 
then,  for  the  purposes  of  transfer  on  trains  and  through 
the  streets  of  Boston,  chained  together.  The  North- 
ern New  Hampshire  contingent  were  first  concentrated 
in  jail  at  Concord  and  then  brought  to  Boston  in  a 
special  car,  thus  handcuffed  and  chained  together.  On 
detraining  at  the  North  Station,  the  handcuffed  and 
chained  aliens  were  exposed  to  newspaper  photog- 
raphers and  again  thus  exposed  at  the  wharf  where 
they  took  the  boat  for  Deer  Island.  The  Department 
of  Justice  agents  in  charge  of  the  arrested  aliens  appear 
to  have  taken  pains  to  have  them  thus  exposed  to 
public  photographing." 

Discussing  the  conditions  at  Deer  Island  the  Court 
said  they  were  unfit  and  chaotic,  no  adequate  prepara- 
tion had  been  made  to  receive  and  care  for  aliens,  the 
quarters  were  not  properly  heated,  the  weather  was 
severe,  the  cells  did  not  have  the  proper  sanitary  ap- 
pliances. There  was  confusion  of  authority  between 
the  Immigration,  the  Department  of  Justice,  and  the 
City  officials  in  charge  of  the  prison  on  the  island,  and 
the  court  said :  "Inevitably  the  atmosphere  of  lawless 
disregard  of  the  rights  and  feelings  of  these  aliens  as 
human  beings  affected,  consciously  or  unconsciously, 
the  inspectors  who  shortly  began  at  Deer  Island  the 
hearings,  the  basis  of  the  records  involving  the  deter- 
mination of  their  right  to  remain  in  this  country. 

'In  the  early  days  at  Deer  Island  one  alien  com- 
mitted suicide  by  throwing  himself  from  the  fifth  floor 
and  dashing  his  brains  out  in  the  corridor  below  in  the 
presence  of  other  horrified  aliens.  One  was  conunitted 
as  insane;  other  were  driven  nearly,  if  not  quite,  to 
the  verge  of  insanity.'' 


After  many  days  the  aiens  themselves  overcame  the 
situation  by  organizing  their  own  committee  which 
received  the  permission  of  the  authorities  to  take 
charge  of  the  business  of  cleaning  up  the  quarters, 
arranging  for  the  orderly  service  of  food  and  distribu- 
tion of  mail,  and  of  this  the  Court  said: 

"It  is  not  without  significance  that  these  aliens,  thus 
arrested  under  charges  of  conspiracy  to  overthrow  our 
government  by  force  and  violence,  were,  while  under 
arrest,  many  of  them  illegally,  found  to  be  capable  of 
organizing  amongst  themselves,  with  the  consent  of 
and  in  amicable  co-operation  with  their  keepers,  an 
effective  and  democratic  form  of  local  government.'' 

The  Court  then  turned  to  the  question  of  the  trial 
of  the  aliens  before  the  local  authorities  of  the  Depart- 
ment of  Labor.  Sub-division  5  of  rule  22  issued  by 
the  Secretary  of  Labor  covering  the  trial  of  aliens  is 
as  follows: 

"At  the  beginning  of  the  hearing  under  the  warrant  of  arrest 
the  alien  shall  he  allowed  to  inspect  the  warrant  of  arrest  and 
all  the  evidence  on  which  it  was  issued,  and  shaU  be  apprised 
that  he  may  be  represented  by  counsel** 

On  December  31,  1919,  three  days  before  this  raid,  in 
the  absence  of  the  Secretary  of  Labor,  the  Assistant  Sec- 
retary issued  instructions  changing  the  rule  to  read  as 
follows : 

"Preferably  at  the  beginning  of  the  hearing  under  the  warrant 
of  arrest  or  at  any  rate  as  soon  as  such  hearing  has  proceeded 
sufficiently  in  the  development  of  the  facts  to  protect  the  Gov- 
ernment's interests,  the  alien  shall  be  allowed  to  inspect  the 
warrant  of  arrest  and  all  the  evidence  on  which  it  was  issued 
and  shall  be  apprised  that  thereafter  he  may  be  represent«i  by 
counsel." 

Upon  this  the  Court  commented : 

"The  practical  result  of  this  changed  rule,  it  is  to  be 
observed,  was  to  cut  the  alien  off  from  any  representation 
by  counsel,  until  the  inspector,  co-operating  with  or  ad- 
vised by  the  agent  of  the  Department  of  Justice,  was  of  the 
opinion  that  the  hearing  had  proceeded  'sufficiently  in  the 
development  of  the  facts  to  protect  the  government's  in- 
terests.'   This  left  these  aliens,  many  of  them  uneducated 
and  seriously  hampered  by  their  inability  to  understand 
English,  or  even  the  interpreters,  many  of  whom  were  but 
meagerly  equipped  with  knowledge  of  the  language  and 
dialects  used  by  these  aliens,  entirely  unprotected  from  the 
zealous  attempts  of  the  Department  of  Justice  agents  to 
get  from  them  some  sort  of  apparent  admission  of  mem- 
bership in  the  Communist  or  Communist  Labor  Party.  It 
should  not  be  overlooked  that  many  of  these  aliens  were 
arrested  in  boarding  houses  or  halls  in  which  were  found 
large  quantifies  of  literature  and  pamphlets,  the  origin 
and  ownership  of  which  were  necessarily  largely  matters 
of  guesswork.  In  cases  of  doubt,  aliens,  already  frightened 
by  the  terroristic  methods  of  their  arrest  and  detention, 
were,  in  the  absence  of  counsel,  easily  led  into  some  kind 
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of  admission  as  to  their  ownership  or  knowledge  or  com- 
munistic or  so-called  seditious  literature.  *  *  * 

"'Deliberately  to  plan  to  cut  these  aliens  off  from  the 
advice  and  assistance  of  counsel  until  they  were  in- 
volved in  apparent  admissions  that  they  were  members 
of  or  affiliated  with  an  organLeation  teaching  the  over- 
throw of  this  government  by  force  and  violence,  the 
practical  equivalent  of  a  charge  of  treason  if  against 
citizens,  is  utterly  inconsistent  with  every  notion  in- 
volved in  the  conception  of  "due  process  of  law,'  *' 

On  January  28th  the  order  as  originally  written  was 
restored  by  the  Secretary  of  Labor,  too  late  to  protect  the 
rights  of  petitioners  in  these  cases.  The  outcome  of  the 
hearings  on  Deer  Island  was  summarized  by  the  Court 
as  follows : 

"Although,  as  set  forth  above,  the  number  of  persons 
actually  arrested  was  probably  two  or  three 'times  the 
number  taken  to  Deer  Island  (about  440),  against  the 
majority  of  these  thus  detained  the  immigration  inspec- 
tors found  no  evidence  warranting  detention.  They  were 
therefore  constrained  to  recommend  the  cancellation  of 
the  warrants  or  that  the  aliens  be  discharged  on  their  own 
recognizance,  a  proceeding  which  the  statutes  and  rules 
do  not  appear  to  contemplate,  but  which  seems,  on  the 
basis  of  practical  justice,  to  have  been  adopted  and  used 
in  the  Department  of  Labor.  The  testimony  of  Inspector 
Ryder  as  to  his  experience  may  be  taken  as  fairly  illus- 
trative of  the  conditions  found :  On  April  8,  1920,  he  tes- 
tified that  he  had  heard  at  Deer  Island  75  cases  and  had 
then  disposed  of  between  30  and  35 ;  that  of  these  35  cases 
he  estimated  that  in  25  he  had  recommended  a  cancella- 
tion of  warrants;  that  he  had  recommended  deportation  in 
only  4  to  7  cases  out  of  the  30  to  35  disposed  of ;  also  that 
he  had  recommended  release  in  their  own  recognizance  in 
from  30  to  40  cases,  including  most  of  the  women ;  that 
these  recommendations  were  made  after  a  preliminary 
hearing,  generally  with  an  agent  of  the  Department  of 
Justice  present. 

"The  manifest  result  of  this  lack  of  evidence  adequate 
on  the  government's  own  theory  to  hold  these  aliens 
for  deportation  was  to  discredit  the  activities  of  the 
Department  of  Justice  that  had  promoted  this  spec- 
tacular raid  and  furnished  to  Acting  Secretary  of 
Labor  Abercrombie  the  evidence  upon  which  the  hun- 
dreds of  warrants  used  in  this  district  had  been  issued 
by  him.  Accordingly,  as  the  necessity  for  discharging 
the  great  majority  of  those  arrested  became*  increas- 
ingly obvious,  the  pressure  to  make  a  record  adequate 
to  hold  those  against  whom  any  evidence  whatever 
be  foimd  increased.  As  discharges  increased,  the 
chances  of  discharge  of  the  aliens  within  the  realm 
of  reasonable  doubt  decreased.  As  the  number  of 
aliens  available  for  deportation  decreased,  presstu^e 


upon  the  trial  tribunals  to.  resolve  all  doubts  against 
those  who  remained  would  naturally  increase." 

The  Court  then  took  up  an  examination  of  the  history 
and  nature  of  the  Communist  and  Communist  Labor  Par- 
ties and  found  that  in  the  Spring  of  1919  the  Socialist 
Party  had  approximately  100,000  dues-paying  members, 
when  at  that  time  it  became  split  into  a  right  and  left 
wing.  The  right  wing,  although  only  about  25,000  in 
number,  got  possession  of  the  party  machinery.  Of  the 
left  wing  about  25,000  formed  the  Communist  Party  and 
25,000  the  Communist  Labor  Party,  and  the  other  25,000 
"dissolved  or  went  into  still  smaller  differing  and  dis- 
cbrdant  groups,  especially  in  New  England  where  the 
locals  of  the  regular  Socialist  Party  were  thrown  out  by 
the  right  wingers  in  control  of  the  party  machinery,  and 
these  locals  assumed  the  name  of  the  Communist  Party 
with  the  result  that  the  rank  and  file  of  the  less  educated 
membership  knew  little  or  nothing  about  the  controversy 
or  the  nature  and  extent  of  the  change  if  any  in  the  pro- 
gram and  principles  of  the  party.  ♦  ♦  ♦  Social,  educa- 
tional purposes,  and  race  sympathy  rather  than  poli- 
tical agitation,  constituted  the  controlling  motives  of 
the  large  share  of  them.  They  joined  the  local  Russian 
or  Polish  or  Lithuanian  Socialist  or  Communist  Club, 
just  as  citizens  join  neighborhood  clubs,  social  or 
religious,  or  civic  or  fratemaf  (Although  not  com- 
mented upon  by  the  learned  Judge  it  is  important  to  re- 
member that  most  of  these  aliens  who  entered  this  country 
before  the  war  were  members  of  the  Socialist  Parties  in 
their  native  countries  where  the  principles  of  Socialism  lay 
stress  on  the  constitutional  guarantees  of  individual 
liberty,  freedom  of  speech,  of  the  press,  and  of  assem- 
blage, which  are  matters  still  in  controversy  in  Russia 
and  middle  Europe.  The  question  of  public  ownership 
and  control  of  natural  resources  and  transportation,  which 
are  the  principal  questions  of  agitation  by  American 
Socialists,  are  not  considered  or  advocated  by  foreign 
Socialists.  The  alien  Socialist  drifts  into  the  Socialits 
Party  here,  because  of  the  name  rather  than  the  principles 
for  which  it  stands,  and  the  principles  for  which  he 
stands  are  principles  which  have  been  known  to  our  law 
for  generations  and  generally  respected  by  our  govern- 
ment until  the  recent  dispensation  in  the  Department  of 
Justice  has  sought  the  arrest  of  every  alien  who  needs  a 
shave.)  Discussing  the  political  theories  of  these  aliens, 
the  Court  said : 

"For  instance,  the  witness  Sidor  Serachuk,  through  an 
interpreter,  testified  that  he  had  never  heard  of  the 
Nihilists,  but  that  he  did  know  about  the  fight  against 
the  Czars : 

'I  know  that  for  years  during  the  reign  of  the  Czar  we  had 
to  work  for  15  kopecs  a  day,  and  they  drove  us  with  whips. 
'Q.  (by  the  Court).    Drove  them  to  work,  he  means?     A. 
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Well,  it  means  that  we  have  to  work  for  15  kopecs  a  day,  as 
we  had  to  live. 

'Q.  Does  he  mean  literally  that  they  drove  them  with  whips, 
or  is  that  a  metaphorical,  or  rhetorical,  or  revolutionary  phrase? 
A.  Yes,  literally  so,  with  whips,  replied  the  interpreter,  after 
asking  the  witness.' 

'This  witness  had  left  a  country  in  which  he  was 
driven  to  work  'with  whips'  at  7j4  cents  a  day.  He  was 
earning,  when  arrested,  45  cents  an  hour;  he  naturally 
had  no  notion  of  overthrowing  the  government  under 
which  he  was  then  living." 

Turning  to  the  issues  of  law  upon  which  the  peti- 
tioners presented  their  case,  the  Court  said  that  "the 
contention  is  that  the  deportation  warrants,  although 
signed  and  issued  by  the  Acting  Secretary  of  Labor, 
are  void  because  grounded  on  investigations  and  pro- 
ceedings not  authorized  by  the  statute."  In  other 
words,  investigations  carried  on  by  the  Department  of 
Justice  rather  than  the  Department  of  Labor.  The 
Court,  however,  regarded  this  proposition  as  unsound. 
^'Preliminary  investigation  by  its  own  inspectors,  can- 
not, I  think,  be  held  a  legal  condition  precedent  to 
the  issuance  of  a  warrant  for  the  arrest  and  for  the 
subsequent  hearing  of  the  alien.  Wholesale  assump- 
tion, as  in  this  case,  of  the  important  duty  of  prelimi- 
nary investigation,  by  the  agents  of  another  depart- 
ment, who  do  the  work  very  badly  and  produce  results 
very  unreliable,  may  go  far  to  deprive  the  hearings 
before  the  inspectors  of  the  essential  characteristics 
of  due  process  of  law,  and  may  thus  invalidate  the 
warrants  of  deportation  based  thereon.  The  whole 
imdertaking  is  brought  under  just  suspicion..  But  such 
invalidity  does  not,  I  think  and  rule,  arise  strictly  as 
matter  of  law  from  the  method  by  which  these  pro- 
ceedings originated  in  the  Department  of  Justice." 

The  second  contention  was  that  the  Secretary  of 
Labor  was  wrong  in  holding  the  Communist  Party 
a  "force  and  violence  party  within  the  purview  of 
the  Act  of  October  16,  1918,  and  that  the  Court  has 
jurisdiction  to  reverse  the  Secretary's  decision."  This 
amounts  to  saying  either  that  the  Secretary  is  wrong 
in  holding  as  a  matter  of  law  and  construction  of 
the  statute,  or  that  there  is  no  evidence  before  him, 
that  the  Communist  Party  is  "a  force  and  violence 
party."  After  reviewing  the  authorities  the  Court 
was  in  no  doubt  that  it  had  the  jurisdiction  to  con- 
sider whether  the  construction  of  the  statute  adopted 
by  the  Secretary  of  Labor  was  a  fair  and  reasonable 
construction  thereof,  and  also  whether  there  was  be- 
fore him  any  real  evidence  to  make  the  finding  of  fact 
which  he  must  have  made  in  order  to  warrant  the 
deportation  of  these  aliens.  This  inquiry  presented 
two  questions: 

"(1)  What  did  Congress  mean  by  the  words  'force,' 
'violence,'  and  'overthrow'  as  used  in  this  statute? 


"(2)  Was  there  before  the  Secretary  of  Labor  any 
real  evidence  upon  which  he  might  have  found  that 
the  Communist  Party  believed  in  or  advocated  'the 
overthrow  of  the  government  of  the  United  States  by 
force  or  violence'?" 

The  learned  Judge  found  that  the  Communist  Party 
was  not  militaristic,  but  pacifistic,  that  in  its  program 
it  specifically  condemns  what  it  regards  as  the  ag- 
gressive militarism  of  the  United  States,  that  it  docs 
not  advocate  force  or  violence  of  the  bombing-  anar- 
chistic kind,  or  sabotage,  or  any  other  form  of  anarchy, 
and  that  it  is  organized  like  a  fraternal  society  with 
local  delegates  to  a  central  convention,  that  it  meets 
openly,  not  secretly,  "not  in  armories,  not  in  labora- 
tories where  explosives  might  be  compounded,"  that 
its  members  contribute  40c.  a  month  in  dues,  and 
that  not  much  of  a  revolution  can  be  financed  at  40c.  a 
month  from  a  comparatively  small  number  of  wage 
earners. 

"There  is  therefore  not  a  scintilla  of  evidence  war- 
ranting a  finding  that  the  Communists  are  ccHnmitted 
to  the  'overthrow  of  the  government  of  the  United 
States'  by  violence  or  military  force  or  by  the  use  of 
weapons  or  bombs  or  of  any  other  devices  for  destroy- 
ing or  injuring  life  or  property.  'Violence'  is  no  part 
of  their  Program. 

"Pursuing  further  the  negative  side,  it  also  appears 
that  the  Communists  do  not  rely  upon  parliamentarism 
— ^the  ordinary  and  accepted  use  of  the  ballot  as  the 
chief  means  of  attaining  their  ends.  They  regard 
parliamentarism  as  of  only  secondary  importance. 
They  exhort  their  members  to  participate  in  parlia- 
mentary campaigns  'for  the  purpose  of  revolutionary 
propaganda  only.'  They  denounce  the  moderate 
Socialists  as  having  'stultified  proletariat  political 
action  by  limiting  it  to  elections  and  participations  in 
legislative  reform  activity.'  In  sum,  they  seek  their 
ends  neither  by  bullets,  bayonets  or  bombs;  nor  by 
ballots. 

"But  their  nonreliance  upon  parliamentarism  is  not 
enough  to  ground  an  inference  that  they  adopt  violence 
as  an  alternative.  In  this  regard  the  Secretary  of 
Labor  seems  to  me  to  have  fallen  into  error.  No 
organized  set  of  human  beings  can  be  found  to  be 
committed  to  the  proposition  of  overturning  a  great 
government  by  violence  unless  their  plan  of  organiza- 
tion admits  at  least  the  possibility  of  the  existence  of 
violence.  The  organization  and  the  avowed  purposes 
of  the  Commimist  exclude  such  possibility. 

"On  what,  then  does  the  Conunimist  Party  rely  for 
effecting  the  radical  changes  in  the  scope  and  func- 
tions of  the  government  iriiich  it  urges;  changes  which 
its  own  Manifesto  describes  as  'revolutionarjr'?    Upon 
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creating  ^mass  consciousness/  'mass  action/  the  con- 
crete and  effective  expression  of  which  is  the  general 
strike. 

^'Stated  as  a  generalization,  their  proposition  is  that 
under  capitalistic  society  the  mass  of  the  workers,  who 
are  alleged  to  do  the  really  productive  work,  are  ex- 
ploited and  robbed  by  the  minority;  that,  as  a  result- 
ant of  'mass  consciousness'  and  'mass  solidarity,'  the 
real  workers  may  say  to  society:  'We  will  hereafter 
work  on  our  own  terms  or  not  at  all/  This  theory  is 
easy  of  statement  and  superficially  pleasing  and  plaus- 
ible. But,  translated  into  practical,  political  action, 
it  means  nothing  but  advocacy  of  the  general  strike 
as  a  political  weapcm;  otherwise,  it  is  nothing  but 
idle  words:    'Vox,  et  praeterea  nihil.' 

"It  is  no  proper  part  of  the  present  function  of  this 
court  to  analyze  and  comment  upon  the  gross  errors, 
historic,  economic,  and  logical,  into  which  the  Com- 
munists fall  in  their  differentiation  of  workers  from 
nonworkers,  or  to  depreciate  their  unconstructive,  im- 
practical notions  of  a  political  and  economic  society 
managed  only  by  those  whom  they  now  erroneously 
classify  as  'workers/  The  present  task  is  merely  to 
determine  what  'force'  they  really  seek  to  use  in  order 
to  effect  the  changes  they  urge,  and  thus  to  reach  a 
conclusion  as  to  whether  that  force  is  the  sort  of 
force  condemned  by  the  statute  of  October  16,  1918. 

"The  conclusion  is  irresistible  that  the  only  force 
worth  discussion,  believed  in  or  advocated  by  this 
party  is  the  general  strike;  otherwise,  its  methods  are 
those  of  ordinary  political  and  social  propaganda.  It 
is  true  that  in  the  Manifesto  and  Platform — the  chief 
docimients  before  the  Secretary  of  Labor  in  the  Preis 
Case — are  found,  as  in  political  platforms  in  general, 
some  stock  phrases  concerning  'the  necessity  of  revo- 
lution' and  a  'conquest  of  the  power  of  the  state'  to 
new  and  better  uses.  But  it  is  notorious  that  political 
platforms  generally  adopt  the  language  of  exaggeration. 

"Both  religious  and  political  crusaders  commonly 
use  the  nomenclature  of  warfare.  Here  in  the  Occi- 
dent, freedom,  and  a  saving  sense  of  humor  and  of 
proportion,  have,  until  recently,  saved  us  from  being 
frightened  by  crusaders'  rhetoric.  In  an  Oriental 
missionary  field,  'Onward,  Christian  Soldiers'  is  said 
to  be  regarded  as  an  alien,  seditious,  war  song,  the 
use  of  which  the  missionaries  had  to  abandon.  Our 
hymn  books  may  shortly  attract  the  eye  and  excite  the 
suspicions  of  the  official  censor." 

The  Court  found  that  the  literature  of  the  present  Com- 
munist Party  was  nothing  but  Socialist  doctrine  with 
sympathetic  reference  to  Bolshevism  and  that  there  was 
little  that  was  new  or  terrorizing  in  this,  but  that  in  fact 
these  principles  are  expounded  in  the  books  necessarily 


to  be  found  in  any  well  equipped  public  or  university 
library  and  that  'never  until  this  raid  were  they  treated 
seriously  in  England  or  in  the  United  States/  Turning 
then  to  the  construction  of  the  statute  under  which  these 
aliens  were  ordered  deported  by  the  Department  of  Labor, 
the  Court  quotes  the  pertinent  section  thereof,  which  is 
as  follows: 

"That  aliens  who  are  anarchists;  aliens  who  believe  in  or 
advocate  the  overthrow  by  force  or  violence  of  the  government 
of  the  United  States  or  of  all  forms  of  law ;  aliens  who  dis- 
believe in  or  are  opposed  to  all  organized  government;  aliens 
who  advocate  or  teach  the  assassination  of  public  officials ;  aliens 
who  advocate  or  teach  the  unlawful  destruction  of  property; 
aliens  who  arc  members  of  or  affiliated  with  any  organization 
that  entertains  a  belief  in,  teaches,  or  advocates  the  overthrow 
by  force  or  violence  of  the  govemmcn^t  of  the  United  States 
or  of  all  forms  of  law,  or  that  entertains  or  teaches  disbelief  in 
or  opposition  to  all  organized  government,  or  that  advocates 
the  duty,  necessity,  or  propriety  of  the  unlawful  assaulting  or 
killing  of  any  officer  or  officers,  either  of  specific  individuals 
or  of  officers  generally,  of  the  government  of  the  United  States 
or  of  any  other  organized  government,  because  of  his  or  their 
official  character,  or  that  advocates  or  teaches  the  unlawful 
destruction  of  property  shall  be  excluded  from  admission  into 
the  United  States." 

Construing  this,  the  Court  says : 

"Speaking  broadly,  the  whole  section  is  a  condemna- 
tion of  alien-bombing  anarchy,  in  all  its  forms  and 
activities. 

"The  salient  words  in  the  present  case  are  'force  or 
violence';  if  'force'  is  not  absolutely  synonymous  with 
'violence/  it  is  clear  that  it  does  not  mean  'force'  of  the 
religious,  moral,  or  political  kind.  The  only  remain- 
ing question  is  as  to  whether  it  may  mean  economic 
force,  exercised  through  the  medium  of  a  general 
strike;  a  force  analogous  to  the  economic  boycott  ad- 
vocated as  one  of  the  chief  means  of  keeping  peace,  if 
and  when  we  have  a  peace-keeping  League  of  Nations." 

That  the  general  strike  cannot  have  been  under  the 
condemnation  of  Congress  at  the  time  it  passed  this  Act, 
seems  clear  to  the  Court  because,  "It  would  be  strange  to 
find  Congress  dealing  with  a  general  strike  in  this  in- 
adequate and  disguised  fashion,"  and  because  "It  is 
familiar  history  that  for  about  a  century  the  tendency  of 
law-making  bodies  has  been  to  legalize  and  to  facilitate, 
not  to  outlaw,  strikes  as  forces  in  the  industrial  conflict." 
The  Court  then  cited  the  acts  of  legislatures  enumerated 
in  the  note  in  the  case  of  Coppage  v.  Kansas,  236  U.  S.  1, 
seeking  to  make  it  unlawful  for  an  employer  to  discharge 
an  employe  upon  the  ground  that  he  is  a  member  of  a 
trade  union.  The  Court  also  cited  the  labor  sections  of 
the  Clayton  Act  and  the  refusal  of  the  present  Congress 
to  prohibit  strikes  on  the  railroads,  the  action  of  Con- 
gress in  passing  the  Adamson  Act  and  the  decision  of  the 
Supreme  Court  upholding  it,  and  it  seemed  to  the  Court 
that  until  Congress  has  acted  upon  the  general  strike  in 
"plain,  apt  and  undisguised"  language,  it  is  impossible  to 
hold  that  any  act  yet  passed  by  Congress  brings  under 
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the  condemnation  of  the  law  the  members  of  a  political 
party  who  favor  a  general  strike.  The  Court  pointed  out 
further  that  by  Act  of  May  10,  1920,  while  these  pro- 
ceedings were  pending.  Congress  added  to  the  list  of  de- 
portable classes,  but  did  not  in  such  addition  name  Com- 
munists or  aliens  who  advocate  the  general  strike. 

As  'to  whether  the  members  of  the  Communist  Party 
advocate  the  overthrow  of  the  government  within  the 
meaning  of  the  Act,  the  Court,  after  reviewing  the  mani- 
festo of  the  party,  said: 

''Unlike  the  anarchists,  they  want  a  state  with  more, 
not  with  less,  power.  They  would  increase,  not  de- 
crease, the  busines  functions  of  the  state.  Their  Pro- 
gram seems  to  me  to  be  one  of  very  radical  and,  from 
my  point  of  view,  impracticable  and  fantastic  changes 
in  the  scope  and  purpose  of  our  government,  not  a 
program  for  its  'overthrow/  I  doubt  whether  there 
is  any  evidence  warranting  a  finding  that  the  Com- 
munists believe  in  or  advocate  the  'overthrow*  of  the 
government  of  the  United  States. 

"Opponents  of  changes  in  government  generally  de- 
scribe those  changes  as  'revolutionary' — as  involving 
'a  destruction  of  our  ancestral  liberties.'  The  Thir- 
teenth, Fourteenth,  Sixteenth,  and  now  the  Eighteenth 
Amendments  have  all  been  denounced  as  revolu- 
tionary. It  is  a  question  of  degree  and  of  point  of 
view.  But  our  government  is  not  yet  overthrown. 
Institutions  grounded  on  liberty  and  justice  under 
law  are  too  well  rooted  to  warrant  us  in  being  ter- 
rorised by  criticisms  and  mooted  changes.  The 
whole  Conmiimist  Party  is  negligible.'' 

The  Court  pointed  out  with  considerable  force  that  if 
advocacy  of  the  general  strike  as  a  political  weapon  is 
to  be  regarded  as  a  conspiracy  to  overthrow  the  govern- 
ment, the  Act  in  question  becomes  a  practical  equivalent 
of  "seditious  conspiracy,"  long  ago  made  a  crime  under 
section  6  of  the  criminal  code.  It  then  follows  that  all 
the  members  of  the  Communist  parties,  citizens  or  aliens, 
are  subject  to  indictment  and  criminal  trial,  and  they 
should  not  be  dealt  with  by  immigration  authorities  pro- 
ceeding against  aliens  alone,  but  that  all  of  their  members 
should  be  haled  into  the  criminal  courts  and  tried  for  a 
"statutory  offense  akin  to  treason." 

The  Court  then  returned  to  the  direction  of  Burke  in 
his  letter  to  Kelleher  that  the  "under-cover  informants" 
be  directed  to  arrange  meetings  of  the  Communist  par- 
ties on  the  2d  of  January,  1920.  The  Attomey-General's 
office  created  a  special  bureau  to  deal  with  "radical  ac- 
tivities" in  August,  1919.  The  platform  and  manifesto 
of  the  Communist  party  was  adopted  at  Chicago,  in  Sep- 
tember, 1919.    The  Court  said: 

"The  most  that  can  be  held  is  that  it  does  not 
appear  that  the  government  did,  through  i^  agents. 


give  form  and  color  to  the  documents  upon  which  the 
Secretary  has  based  his  ruling.  It  is  equally  clear 
that  no  finding  can  be  made  that  the  government  did 
not,  through  its  agents,  give  such  form  and  color,  and 
thus  lay  a  foundation  for  the  inference  that  the  Secre- 
tary of  Labor  has  drawn  against  these  aliens  because 
of  their  alleged  membership  in  the  Conmiunist  Party. 
"It  should  be  recorded  tHkt  in  this  trial  every  pos- 
sible opportunity  was  given  the  Department  of  Justice 
to  explain  the  nature  and  extent  of  the  activities  of 
its  so-called  'under-cover  informants.'  Even  after 
the  evidence  was  closed  it  was  stated  by  the  court,  in 
chambers,  counsel  on  both  sides  being  present,  that 
if  Burke  desired  to  appear  and  give  evidence  on  this 
subject,  an  application  to  reopen  the  case  for  that 
purpose  v^uld  be  entertained  by  the  court  with  a 
favoring  mind,  requiring  the  petitioners  to  show  good 
cause  vAky  it  should  not  be  granted.  No  such  applica- 
tion was  made.  The  court  is  left  to  grope  its  way 
in  a  field  which  would  have  been  fully  illumined 
by  the  government  ♦  ♦  ♦ 

"As  the  evidence  now  stands,  no  important  human 
rights  should  be  determined  on  the  basis  of  documents 
whose  origin  and  form  are  under  such  well-grounded 
suspicion.'* 

Turning  finally  to  the  record  in  the  trial  of  the  peti- 
tioners before  the  olficers  of  the  Department  of  Labor, 
at  Deer  Island,  the  Court  found  that  in  the  case  of  Colyer, 
his  wife,  M)feick  and  Bondar  tiie  hearings  were  not  viti- 
ated by  lack  of  due  process  of  law.    The  Colyers  are 
educated  English  people.    They  refused  to  answer  ques- 
tions until  they  had  a  lawyer  present.     They  frankly 
avowed  themselves  enthusiastic  Communists.     Mack  is 
also  an  Englishman.    He  knew  an^  insisted  upon  and  as 
a  result  obtained  the  rights  of  a  citizen  of  Great  Britain 
and  the  United  States.    He  was  a  delegate  at  the  Chicago 
Convention,  at  which  the  Communist  Party  was  organized 
and  the  Court  found  him  to  be  an  intelligent  and  con- 
scientious communist,  but  the  Court  found  all  three  of 
these,  propagandists  of  the  word  and  not  "of  the  deed." 
Bondar  was  a  Russian  who  has  lived  some  eight  years 
in   this    country,    a   man    of   intelligence    and   "pretty 
thoroughly  imbued  in  economic  and  social  theories. 
He  thinks  that  he  understands  Communism."    But  as  to 
the  other  petitioners,  the  Court  found  them  all  to  be  ignor- 
ant.   They  did  not  know  how  to  and  did  not  receive  the 
proper  aid  to  enable  them  to  put  their  cases  fairly  before 
the  investigating  authorities.  One  Chiaka  testified  through 
an  interpreter: 

"*Q.  Are  you  a  member  of  the  Communist  Party?  A.  I  am. 
"  'Q.  When  did  you  become  a  member  of  the  Cummunist  Party? 
A.  In  the  month  of  September.' 

'This  would  seem  to  be  conclusive.     But  after  a 
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considerable   furthc^  cross-examination,   Chaika  was 
asked  by  the  Assistant  United  States  Attorney: 

"  'Q.  How  do  you  know  that  you  arc  a  member  of  the  Com- 
munist Party?  A.  Because  a  policeman  showed  me  a  member- 
ship book  in  the  Communist  Party;  so  I  said  "Yes." 

"  *Q.  When  did  you  first  learn  that  you  were  a  member  of 
the  Communist  Party?  A.  I  didn't  know  until  the  first  meeting. 
When  the  policeman  showed  me  the  membership  book,  he  asked 
me  whether  that  was  my  name,  and  I  said  "Yes."  Then  he  said 
it  was  my  book,  and  said  that  book  was  a  membership  book  in 
the  Communist  Party. 

"'Q.  Are  you  referring  now  to  the  hearing  at  Deer  Island? 
A.  The  one  given  at  Lincoln,  N.  H.,  at  the  time  of  my  arrest' " 

The  learned  Judge  held  "Congress  could  not  have  in- 
tended to  authorize  the  wholesale  deportation  of  all  who 
accidentally,  artificially,  or  unconsciously  in  appearance 
only,  are  found  to  be  members  or  affiliated  with  an  or- 
ganization of  whose  platform  and  purpose  they  have  no 
real  knowledge." 

One  Moski  testified  through  an  interpreter  to  the 
question,  "How  did  3rou  become  a  member  of  the 
Communist  Party?''  "I  do  not  know,  they  said  they 
changed  the  name  and  that  is  all  I  know/'  Again  one 
Harbatuk,  a  worker  in  the  paper  mill  at  Lincoln  testi- 
fied that  he  did  not  know  what  the  word  "radical" 
meant  and  when  it  was  explained  to  him,  said : 

"*Why,  I  got  nothing  to  do  against  the  government,  and  I 
have  never  come  to  a  thought  against  the  government  .of  the 
United  States,  only  my  thoughts  of  the  Russian  government.' 

"Before  the  court  he  testified  that  he  went  to  this 

club. 

**  1  had  no  other  place  to  go  to,  and  then  I  thought  to  belong 
to  some  organization.'  'What  did  they  do  at  that  dub?'  'They 
learned  how  to  read  and  write;  also  arithmetic.  ♦  ♦  ♦  It  was 
a  room  furnished,  belonging  to  the  people  who  worked  in  the 
paper  mill.'    For  it  they  paid  'sixty  cents  a  month.' " 

One  Serachuk  testified  that  he  said  to  the  agent  of  the 
Department  of  Justice  who  was  searching  his  room,  "If 
you  want  to  arrest  me,  show  me  your  warrant.  He 
showed  me  his  fist,  and  said.  This  is  your  warrant,' 
and  continued  to  search  the  room."  This  same  man  testi- 
fied before  Inspector  Ryder,  that  he  believed  in  organized 
government,  that  he  was  a  member  of  the  Socialist  Party 
and  that  he  thought  the  Socialist  and  Communist  Party 
were  the  same,  and  as  to  the  teachings  of  the  Communist 
Party,  "I  do  not  know  what  it 'was.  A  lot  of  fellows 
use  to  go  and  so  I  went  to.  I  was  approached  to  buy 
bonds,  and  we  all  bought  bonds."  However,  a  card 
was  found  by  the  inspector  indicating  that  he  had  paid 
three  months'  dues  to  the  Communist  Party,  and  he  was 
ordered  deported. 

The  Court  then  turned  to  the  question  of  bail  which  had 
been  denied  to  most  of  the  aliens,  except  at  exorbitant 
figures  and  condemned  this  as  unreasonable  and  improper. 
The  Court  summarized  its  findings  in  the  followuig  lan- 
guage: 


''(1)  There  is  no  evidence  that  the  Communist  Party 
is  an  organization  advocating  the  overthrow  of  the 
government  of  the  United  States  by  force  or  violence. 
Hence  all  the  petitioners  ordered  deported  are  entitled 
to  be  discharged  from  the  custody  of  the  immigration 
authorities. 

''(2)  If  the  first  conclusion  be  not  sustained  by  the 
court  above,  and  if  the  final  holding  be  that  duly  proved 
or  admitted  Commimists  are  abnoxious  to  the  statute, 
then  in  the  cases  of  William  T.  Colyer,  Amy  Colyer, 
Frank  Mack,  and  Lew  Bondar  the  petitions  should  be 
dismissed,  the  writs  discharged,  and  the  petitioners 
remanded  to  the  custody  of  the  respondent  for  de- 
portation, unless  in  the  opinion  of  the  court  above 
further  hearing  be  requisite  to  determine  whether  the 
'under-cover  informants'  of  the  Department  of  Justice 
were,  in  any  material  degree,  influential  in  giving 
form  and  color  to  the  documents  of  the  Communist 
Party  on  which  the  Secretary  of  Labor  based  his 
conclusion  against  said  aliens. 

''(3)  Assuming  such  final  decision  to 'be  against 
duly  proved  or  admitted  Communists,  then  the  records 
in  the  cases  of  all  the  aliens  other  than  the  Colyers, 
Mack,  and  Bondar,  ordered  deported,  are,  on  all  the 
evidence,  found  to  be  vitiated  by  lack  of  due  process 
of  law.  These  aliens  are  therefore  entitled  to  be  dis- 
charged from  the  respondent's  custody,  but  without 
prejudice  to  the  right  of  the  Department  of  Labor  on 
new  proceedings  hereafter  to  find  said  aliens  Com- 
mimists  and  on  that  ground  to  deport  them. 

"(4)  The  cases  of  aliens  admitted  to  bail  pending 
final  decision  by  the  Department  of  Labor  are,  after 
final  decision  by  the  Secretary,  to  be  di^osed  of  by 
discharging  aliens  in  whose  cases  warrants  may  be 
ordered  canceled,  and  remitting  th^  other  aliens  to 
their  right  either  to  apply  for  a  furtlier  hearing  to 
determine  whether  they  are  to  be  classified  with  the 
Colyers,  Mack,  and  Bondar,  or  with  those  aliens  whose 
records  are  vitiated  by  lack  of  due  process." 

This  is  a  most  surprising  case.  The  evidence  of  law- 
lessness by  the  agents  of  the  Department  of  Justice  is 
undeniably  clear  and  it  furnishes  excellent  grist  for  the 
mill  of  the  agitators  and  the  professional  I.  W.  W.  The 
vigorous  handling  of  these  cases  by  Judge  Anderson  will 
have  an  eflFcctive  check  upon  similar  activities,  at  least 
in  his  judicial  district,  but  nothing  drives  the  seeds  of 
discontent  so  far  or  so  fast  throughout  the  land  as  the 
wind  of  oppression.  It  is  a  matter  of  great  concern  to 
all  citizens,  but  especially  to  those  who  must  deal  with  the 
less  educated  and  at  present  the  most  restless  element  in 
society,  that  this  method  of  seeking  to  enforce  the  law  by 
violation  (>f  the  constitutional  rights  of  the  people  who  are 
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within  the  protection  of  our  government,  is  absolutely 
stopped.  To  thus  violate  the  principles  of  our  free 
institutions  is  to  be  faithless  to  them  and  to  show  a 
disbelief  in  their  efficacy  and  adequacy.     Surely  we 


have  not  come  to  this.  The  people  as  a  whole  will  not 
permit  that  the  principles  of  American  liberty  be 
abandoned  and  have  no  thought  that  they  will  be 
found  wanting. 


Wisconsin  Supreme  Court  Construes  the  Anti-Injunction  Law 


A.  J.  Monday  Company  v.  The  Automobile,  Aircraft 
&  Vdiicle  Workers  of  America,  Local  No.  25,  et  aL 

(Supreme  Court  of  Wisconsin). 

The  plaintiff  manufactures  automobile  bodies  and  em- 
ploys from  25  to  30  workmen.  On  September  5,  1919, 
the  defendant  union  called  a  strike  of  the  plaintiff's  em- 
ployes, because  it  refused  the  demand  of  the  union  to 
establish  a  closed  shop.  Picketing  was  at  once  instituted, 
but  it  does  not  appear  that  any  acts  of  violence  were  com- 
mitted by  the  pickets.  Several  other  shops  in  the  same 
trade  in  Milwaukee  were  struck  at  the  same  time  for  the 
same  reason,  but  according  to  the  testimony  of  the  de- 
fendants on  the  hearing  for  an  injunction  pendente  lite 
the  plaintiff  company  was  recognized  as  the  most  stub- 
bor  in  its  opposition  to  the  closed  shop  and  picketing  was 
prolonged  in  front  of  its  shop  after  it  had  been  discon- 
tinued at  the  other  shops.  Of  the  25  men  who  were  em- 
ployed by  the  Company  at  the  time  of  the  strike,  13  re- 
mained with  the  Company,  and  for  six  weeks  prior  to 
the  motion  for  an  injunction  the  Company  had  not  been 
picketed  by  any  of  its  former  employes. 

The  plaintiff  by  its  attorneys,  Lamfrom,  Tighe  &  Wal- 
lack,  sought  to  enjoin  all  picketing.  The  trial  court  re- 
fused to  restrain  peaceful  picketing  on  the  ground  that 
the  case  came  withia  the  Anti-Injunction  Law  of  Wis- 
consin, passed  in  1919.  Paragraph  one  of  section  2  of 
that  law  provides  as  follows: 

"Working  people  may  organize  themselves  into  or 
carry  on  labor  unions  and  other  associations  or  organi- 
zations for  the  purpose  of  aiding  their  members  to  be- 
come more  skillful  and  efficient  workers,  the  promotion 
of  their  general  intelligence,  the  elevation  of  their  charac^ 
ter,  the  regulation  of  their  wages  and  their  hours  and  con- 
ditions of  labor,  the  protection  of  their  individual  rights 
in  the  prosecution  of  their  trade  or  trades,  the  raising  of 
funds  for  the  benefit  of  sick,  disabled,  or  unemployed 
members,  or  the  families  of  deceased  members,  or  for 
such  other  object  or  objects  for  which  working  people 
may  lawfully  combine,  having  in  view  their  mutual  pro- 
tection or  benefit." 

The  following  provisions  of  section  2  follow  almost 
word  for  word  the  labor  provisions  of  the  Clayton  Act. 
Upon  appeal  from  the  order  of  the  trial  court  refusing  to 


restrain  peaceful  picketing  the  issue  presented  to  the 
Supreme  Court  was  whether  or  not  a  strike  for  the  pur- 
pose of  enforcing  a  closed  shop  came  within  the  terms  of 
this  anti-injunction  law. 

The  Supreme  Court  in  its  decision  on  that  point  said : 

''The  right  of  an  employer  to  exercise  his  constitu- 
tional privileges  as  to  whom  he  will  employ  has  been 
fully  established  in  this  state.  *  *  *  The  provisions 
of  the  anti-injimction  law  are  simply  declaratory  of 
the  law  as  it  existed  prior  to  its  enactment  *  *  *  Sub. 
1  of  Sec.  2  provides  that  working  people  may  organize 
themselves  into  an  association  for  certain  purposes, 
there  enumerated.  The  strike  involved  in  this  case 
was  not  called  for  the  purpose  of  doing  any  of  the 
things  therein  enumerated.  It  is  a  strike  purely  and 
simply  for  the  closed  shop.  The  closed  shop  does 
not  aid  the  members  of  Local  No.  25  to  become  more 
skillful  or  efficient  workers,  to  promote  their  general 
welfare,  elevate  their  character,  or  to  regulate  tiieir 
wages,  hours,  or  conditions  of  labor  in  any  except  an 
indirect  and  remote  way.  It  is  conceded  to  this  case 
that  the  plaintiff  was  paying  the  union  scales  of  wages, 
and  there  is  here  no  complaints  as  to  the  conditions 
under  which  the  employes  of  the  plaintiff  were  required 
to  work.  Sub.  2  provides  that  injunctions  shall  not 
issue  in  disputes  'concerning  terms  or  conditions  of 
emplo3mient'  In  this  case  there  is  no  such  dispute. 
This  is  a  strike  to  compel  the  plaintiff  to  employ  none 
but  the  members  of  the  union,  and  thereby  to  prevent 
him  from  employing  persons  not  members  of  the  union. 
It  has  nothing  to  do  with  wages,  hours,  or  ccmditions 
of  employment.  ♦  ♦  ♦  We  think  the  trial  court  was 
in  error  in  holding  that  the  anti-injunction  law  applies 
in  this  case.'' 

The  Court  thereupon  sent  the  case  back  for  trial,  but 
without  modifying  or  enlarging  the  order  of  the  trial 
court,  with  leave,  however,  to  renew  ihotions  to  amend 
the  order  to  enjoin  any  form  of  picketing  with  the  ques- 
tion of  the  anti-imunction  law  out  of  the  w^y. 

This  adds  another  important  decision  to  the  many  al- 
ready decided,  holding  that  the  terms  of  the  Clayton  Act 
and  State  statutes  similar  thereto  cannot  be  regarded  as 
relieving  organized  labor  of  the  responsibility  for  its  acts. 
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The  Kansas  Court  of  Industrial  Relations  and  the 
Federal  Transportation  Act 


Wcndclc  V.  The  Union  Pacific  Railroad  Co.,  et  al. 

(Court  of  Industrial  Relations,  Kansas). 

The  plaintiflFTs  tIie~Vice-president  of  the  International 
Brotherhood  of  Stationary  Firemen  and  Oilers,  and  he 
brought  this  action  in  the  Court  of  Industrial  Relations 
for  himself  and  in  his  official  capacity  on  behalf  of  the 
members  of  twenty-five  local  unions  of  the  International 
Brotherhood,  whose  members  are  employed  by  nine  rail- 
road companies  operated  in  Kansas.  The  members  of 
these  local  unions  are  employed  in  the  train  yards  and 
repair  shops  in,  and  are  all  residents  of,  Kansas.  The 
complaint  shows  that  they  have  had  a  disagreement  with 
the  railroads  as  to  their  wages  and  they  have  been  unable 
to  secure  any  relief  for  their  grievance  from  the  roads 
and  that  the  continued  existence  of  the  grievance  is  likely 
to  disrupt  transportation  within  the  State.  The  rail- 
roads replied  by  attack  upon  the  jurisdiction  of  the 
Court,  on  the  ground  that  the  railroads  were  engaged  in 
interstate  commerce,  that  at  the  time  the  controversy 
arose  the  railroads  were  under  government  control,  that 
wages  were  fixed  by  the  United  States  Railroad  Adminis- 
tration, that  since  the  return  of  the  roads  they  have  been 
paying  wages  fixed  by  the  director-general  as  required  by 
section  312  of  the  Transportation  Act  of  1920,  that  the 
union  had  a  complaint  pending  before  the  director-gen- 
eral covering  all  the  matters  complained  of  in  this  action, 
that  since  the  return  of  the  roads  the  union  had  made  no 
complaint  to  the  railroads,  that  the  Transportation  Act 
of  1920  provides  for  the  settlement  of  disputes  between 
carriers  and  their  employes,  and,  therefore,  the  Court  of 
Industrial  Relations  has  no  jurisdiction  over  any  question 
involving  wages  to  be  paid  railroad  employes,  that  the 
railroads  are  unable  to  pay  any  increased  wages  under 
present  revenues  and  that  any  order  of  the  Court  raising 
wages  would  aflFect  the  revenues  of  the  respondents  to 
the  detriment  of  the  United  States  government,  in  viola- 
tion of  section  307  of  the  Act. 

The  evidence  before  the  Court  did  not  disclose*  that 
any  complaint  had  been  made  to  the  carriers  since  the 
return  of  the  roads,  but  the  Court  said:  "If  in  the  an- 
swers filed  by  the  various  respondents  (the  railroads) 
anything  had  been  said  indicating  a  desire  to  negotiate 
and  to  settle  the  present  controversy,  the  Court  would 
have  gladly  granted  time  in  which  to  conduct  such  nego- 
tiations. However,  the  answers  filed  show  that  there  is 
no  desire  on  the  part  of  the  respondents  to  enter  into  such 
negotiations,  except  under  the  provisions  of  the  Trans- 


portation Act  of  1920."  But  at  the  time  the  complaint  was 
filed  and  the  evidence  taken,  the  Labor  Board  provided 
for  the  Transportation  Act  had  not  been  appointed. 

The  Court  in  its  opinion  declared  that  the  evidence 
showed  that  the  wages  paid  the  members  of  this  union 
were  unreasonably  low,  that  an  unmarried  man  could 
get  along  fairly  well  on  the  present  wage,  but  the  wage 
was  insufficient  for  men  with  families. 
'  To  the  contention  that  action  by  the  Court  of  Indus- 
trial Relations  would  violate  the  section  of  the  Federal 
Constitution  granting  power  to  Congress  to  regulate  in- 
terstate commerce,  and  the  labor  provisions  of  the  Trans- 
portation Act,  the  Court  pointed  out  that  its  powers  were 
received  under  the  police  powers  specifically  reserved  for 
the  States  by  the  Tenth  Amendment  to  the  Federal  Con- 
stitution, providing  that  "the  powers  not  delegated  to 
the  United  States  by  the  constitution,  nor  prohibited  by 
it  to  the  States  are  reserved  to  the  States  respectively,  or 
to  the  people."    The  Court  says : 

"Of  course,  in  matters  requiring  uniform  national 
regulations,  when  Congress  acts,  the  states  would  be  pre- 
vented from  enacting  any  legislation  which  might  in  any 
way  disturb  the  national  regulations.  The  national 
government  is  paramotmt,  but  in  the  absence  of  Federal 
legislation  prohibiting  the  same  there  may  be  a  g^eat 
variety  of  state  regulations  indirectly  affecting  interstate 
commerce. 

"The  relief  sought  by  the  complainants  in  this  action, 
if  granted  by  this  Court,  could  have  no  direct  effect  upon 
interstate  commerce.  If  the  wages  fixed  by  this  Court 
should  be  unreasonably  high,  the  payment  of  such  wages 
by  the  respondents  might  place  an  unjust  burden  upon 
interstate  commerce ;  but  if  the  wages  fixed  by  this  Court 
be  unreasonable,  and  if  the  rules  and  regulations  pre- 
scribed be  fair,  then  no  injury  could  come  to  and  no  un- 
necessary burden  could  be  imposed  upon  interstate  com- 
merce, but  on  the  contrary  interstate  commerce  would  be 
benefited  by  the  action  of  this  Court  in  the  premises. 
There  is  no  presumption  that  this  Court  will  fix  a  wage 
or  establish  rules  and  regulations  so  unfair  as  to  place 
an  unjust  burden  upon  interstate  commerce.  The  pre- 
sumption is  to  the  contrary." 

Turning  specifically  to  the  alleged  conflict  between 
the  Court  and  the  powers  of  the  Labor  Board,  the 
Court  points  out: 

"The  labor  board  is  given  power  and  authority  to 
investigate  and  determine,  and  make  findings  of  fact 
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and  publish  the  same.  No  authority  is  given  to  enforce 
the  order  of  the  labor  board,  nor  is  there  any  authority 
granted  for  the  enforcement  of  any  findings  by  the 
adjustment  boards.  Some  of  the  language  used  in 
section  301  of  the  act,  standing  alone,  would  seem  to 
be  mandatory,  but  taken  in  connection  with  other 
sections  of  the  act,  the  import  of  title  3 — ^being  that 
portion  of  the  act  which  attempts  to  provide  means  of 
settlement  of  disputes — is  simply  an  invitation  to  arbi- 
trate, with  Jio4>owei.fir.authoritylo  anybody  to  enforce 
the  award  of  the  arbiters.  A  careful  analysi^~oF^tIe 
3  leads  us  to  believe  that  it  in  no  way  conflicts  with 
the  Kansas  law,  and  that  the  Kansas  law  in  no  way 
conflicts  with  it'* 

The  Court  states  that  unless  the  award  of  the  labor 
board  is  accepted  by  both  parties  it  is  a  nullity,  but 
if  they  do  accept  it  there  is  nothing  in  the  Kansas 
law  to  prevent  the  parties  coming  into  the  Court  and 
asking  the  Court  to  approve  their  acceptance  of  the 
labor  board's  ruling,  in  lieu  of  any  order  outstanding 
by  the  Court.    The  Court  goes  on  to  say : 

'It  will  be  seen,  therefore,  that  no  matter  by  what 
means  or  in  what  way  the  complainants  and  respond- 
ents may  agree,  whether  by  the  aid  of  the  Federal 
labor  board  or  by  private  negotiations,  whenever  they 
agree,  if  the  agreement  provides  a  wage  that  is  fair 
to  the  general  pubUc  and  approved  by  this  court,  the 
order  of  this  court  is  automatically  suspended  and  set 
aside  and  the  agreement  becomes  effective.  It^j2ill» 
therefore,  be  seen  that  the  Kansas  law  cannot  in  any 
way  conflict  with  th  Federal  law,  but  may  be  supple- 
mentary to  it.  There  can  be  no^  conflict,  because  the 
order  "made  by  tfic  Court~of  industrial  Belations  is 
tempcMrary  in  its  nature,^  intended  only  to  be  enforce- 
able until  the  parties  may  agree,  and  is  provided  for 
the  protection  of  the  general  public  against  the  incon- 
venience, hardships  and  suffering  which  so  often  fol- 
low in  the  wake  of  industrial  warfare.  It  cannot  be 
presumed  in  advance  that  the  Federal  labor  board  will 
render  an  award  which  will  be  unfair  to  the  public.  It 
cannot  be  presumed  in  advance  that  the  Court  of 
Industrial  Relations  will  refuse  to  approve  a  reason- 
able award  made  by  the  labor  board  if  agreed  to  by 
the  disputants.  Therefore,  it  cannot  be  assumed  at 
this  time  that  there  ever  will  be  any  conflict  between 
the  Kansas  law  and  the  Federal  law.  If  such  a  conflict 
should  arise,  it  will  be  because  of  the  fact  that  the 
Kansas  Court  of  Industrial  Relations  refuses  to  ap- 
prove an  award  made  by  the  Federal  Labor  Board 
and  agreed  to  by  the  parties.  If  the  Kansas  Court 
of  Industrial  Relations  should  ever  do  such  a  thing  as 
that,  then  will  be  the  time  when  the  respondents  may 


take  such  legal  action  as  thqr  may  see  fit  in  the 
premises.'* 

It  appears  that  in  this  case  the  railroads  sought  to 
maintain  before  the  Court  that  there  was  no  occasion 
for  the  Court's  action  to  prevent  a  strike,  because, 
since  the  law  made  a  strike  unlawful  the  men  would, 
of  course,  not  strike.  The  Court  disposes  of  this  in- 
genious duplicity  with  the  following  remark: 

**From  the  evidence  in  this  case  it  seems  to  the  court 
plain  that  there  is  a  material  controversy  and  that 
there  is  danger  that  said  controversy  may  terminate 
in  a  cessation  of  work  on  the  part  of  a  large  number 
of  the  complainants  which  might  result  very  seriously 
to  the  public.  It  is  argued  that  the  men  will  not  strike 
because  the  Kansas  law  makes  the  strike  unlawful. 
Nevertheless,  the  Kansas  law  distinctly  recognizes  the 
right  of  these  men  to  quit  their  employment  at  any 
time,  and  the  mere  fact  that  in  large  numbers  they 
should  become  disgusted  with  the  wage  and  with  the 
conditions  which  they  work,  would  entitle  diem  to 
quit  at  any  time.  These  men  are  required  to  work 
seven  days  in  the  week  in  order  to  earn  su£Bctent  wage 
to  support  their  families  even  scantily.  The  evidence 
shows  a  state  of  facts  which  would  unquestionably 
warrant  this  court  in  taking  jurisdiction  in  order  to 
preserve  the  public  peace,  protect  the  public  health, 
and  promote  the  general  welfare." 

The  Court  then  announced  a  new  wage  scale  to  be 
computed  on  an  eight-hour-day  with  time  and  a  half 
for  over  time,  Sundays  and  legal  holidays.  The  Court 
states,  that  this  scale  is  somewhat  lower  than  wages 
paid  in  similar  occupations  in  Kansas,  but  that  the 
continuity  of  employment  by  the  railroads  is  greater 
than  in  other  employments  and  that  "it  is  the  annual 
earnings  that  most  govern  rather  than  the  daily  wage." 
On  the  issue  of  the  seven-day  week  the  Court  makes 
this  significant  remark: 

"The  members  of  the  court  feel  that  the  seven-day 
week  ought  to  be  discouraged.  The  occupation  in 
which  these  workers  are  engaged  must  necessarily 
operate  seven  days  in  the  week,  but  wherever  it  is 
reasonably  possible  to  do  so  a  revolving  system  should 
be  used  so  that  individual  workers  will  be  allowed 
one  day's  rest  and  recreation  in  seven.  *Time  and 
a  half,'  in  the  opinion  of  the  Court,  really  ought  to  be 
applied  to  the  seventh  consecutive  day  for  each  worker 
rather  than  to  any  one  particular  day  of  the  week.  At 
the  present  time,  however,  it  is  not  deemed  wise  to 
make  an  order  covering  this  matter  but  rather  a 
recommendation,  leaving  time  and  opportunity  for 
working  out  a  plan  which  will  give  to  each  faithful 
worker  one  day's  rest  in  each  week." 
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Pickets  Limited  to  Insure  Peaceful  Picketing 


The  Milton  Ochs  Company  v.  Amalgamated  Clothing 
Workers  of  America  (Superior  Q>urt  of  Cincin- 
nati, Ohio)^_ 

The  plaintiflF  operates  five  shops  for  the  manufacture  of 
men's  and  boys  clothing  in  the  City  of  Cincinnati.  It  em- 
ployed about  350  members  of  the  Amalgamated  Qothing 
Workers  of  America  under  a  trade  agreement  with  that 
union,  as  the  plaintiff  avers,  "strictly  in  accordance  with 
the  suggestions  of  said  organization.'' 

On  May  26th  without  any  notification  to  the  plaintiff 
a  strike  occurred  in  one  of  the  shops  and  later  on  the  same 
date  a  strike  was  called  at  another  of  plaintiff's  shops, 
and  subsequently  all  of  the  members  of  the  union  aban- 
doned plaintiff's  employment.  The  plaintiff  alleges  that 
this  strike  was  without  reason  or  justification  and  that  it 
has  had  no  opportunity  to  discuss  the  matter  with  the 
union*  The  defendants  are  charged  with  picketing  the 
plaintiff's  shops  in  large  numbers  and  having  threatened 
and  intimidated  persons  who  had  accepted  employment 
with  the  plaintiff.  They  pot  only  interfered  unlawfully 
with  respective  employes  but  with  plaintiff's  customers 
going  to  and  from  its  shops.  Defendants  have  also  in- 
terfered with  the  women  employes  of  the  plaintiff.  By 
supplemental  pleading  the  plaintiff  complains  that  defend- 
ants carried  a  large  banner  in  front  of  its  shops  with  the 
legend,  "Union  Agreement  Broken  By  The  Milton  Ochs 
Company — Stay  Away,"  which  the  plaintiff  declares  is 
"absolutely  false  and  without  foundation  or  truth." 

The  defendants  in  their  answer  admitted  the  shops  were 
formerly  run  under  a  trade  agreement  with  the  union  and 
alleged  that  in  violation  of  this  agreement  the  plaintiff 
discharged  the  shop  chairman  in  one  of  its  shops  and  re- 
fused to  arbitrate  the  question  of  discharge^  as  provided 
for  by  the  agreement,  but  "flatly  refused  to  enter  into 
such  arbitration."  The  defendants  admitted  the  picketing 
but  insisted  it  was  conducted  in  a  lawful  and  orderly 
manner  and  that  "neither  the  defendants  or  the  organiza- 
tion of  which  they  are  members  either  approved  or 
countenanced  the  transgression  of  any  law  or  the  use  of 
any  violence  of  any  kind  or  character  whatsoever."  The 
defendants  averred  that  at  least  eight  different  races  are 
represented  by  the  employes  in  plaintiff's  shops  and  that 
they  are  entitled  to  maintain  pickets  able  to  address  these 
men  in  their  native  tongue. 

After  argument  on  the  motion  for  an  injunction  pen- 
dente lite  the  Court,  in  its  opinion,  referring  to  the  banner 
carried  by  the  defendants,  stated  that  the  men  carrying 
the  banner  were  licensed  by  the  city  and  controlled  by 
poKce  regulations,  and  then  said,  "The  plaintiff  contends 
that  the  banner  is  both  libelous,  in  that  it  charges  this 
plaintiff  broke  a  written  contract  with  the  union,  and  also 


contained  implied  threat  in  the  words  'Stay  Away.'  In 
is  much  as  the  defendants  were  willingly  to  have  the  case 
heard  upon  the  merits  and  the  plaintiff  was  not,  the  court 
has  no  knowledge  of  the  merits  of  the  controversy  and 
hence  cannot  say  who  broke  the  agreement.  The  words, 
'Stay  Away,'  are  similar  to  the  usual  request  of  strikers 
to  persons  seeking  employment  and  does  not  per  se  con- 
tain any  implied  threat.  For  these  reasons  the  court  will 
not  enjoin  the  defendants  irom  carrying  the  banner  in 
question  at  this  time." 

Turning  then  to  the  question  of  the  number  of  pickets 
the  Court  stated  that  the  evidence  was  conflicting,  but  that 
the  evidence  of  impartial  and  disinterested  policemen 
tendered  to  prove  that  there  were  no  breaches  of  the 
peace  or  use  of  improper  language,  and,  quoting  the  lan- 
guage of  one  of  the  police  officers,  the  Court  said  "It 
has  been  the  most  orderly,  best  controlled  and  best  man- 
aged strike  I  have  ever  known  in  my  many  years  of  ex- 
perience with  strikes  in  the  city." 

On  the  question  of  the  proper  number  of  pickets  the 
Court  said: 

"The  right  to  picket  cannot  be  and  is  not  disputed, 
provided  that  right  is  exercised  in  a  reasonable  manner 
and  so  as  not  to  interfere  with  ttie  rights  of  others  to 
use  the  sidewalks,  to  go  to  and  from  their  places  of 
work.  Both  sides  agree  that  a  reasonable  limitation 
of  the  number  of  pickets  is  conducive  to  the  preserva- 
tion of  the  rights  of  each  side  and  to  the  maintenance 
of  peace  and  order.  What  is  a  reasonable  limitation 
depends  in  each  case  Upon  the  particular  facts.  No 
set  rule  can  be  laid  down  and  followed  in  all  cases. 
In  cases  wh^e  lawlessness  and  disorder  have  existed 
continuously,  the  number  of  pickets  should  be  re- 
stricted to  such  a  figure  as  to  restore  normal  peaceful 
conditions.  In  cases  such  as  this,  where  the  strike  has 
not  resulted,  according  to  the  testimony  of  the  police, 
in  any  unusual  disturbance  of  normal  conditions,  the 
number  need  not  be  so  stringently  restricted.  How- 
ever, the  lawful  purpose  of  picketing  is  peaceful  per- 
suasion and  not  intimidation,  and  no  more  pickets 
should  be  allowed  than  are  reasonably  necessary  to 
accomplish  this  purpose.'' 

Giving  weight  to  the  fact  that  persons  sought  to  be 
persuaded  by  the  pickets  were  of  many  races,  speaking 
different  tongues,  the  Court  allowed  ten  pickets  in  the 
vicinity  of  two  shbpS  of  the  plaintiff  on  Sycamore  Street, 
including  both  sides  of  the  street,  and  all  of  the  block  on 
which  the  shops  are  located,  and  six  pickets  at  each  of  the 
other  shops,  adding  however,  that  these  numbers  were 
temporary  and  subject  to  modification  upon  any  material 
change  of  existing  conditions. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 


Amid  the  rapidly  9hifting  tcenet  of  indu9trial  and  9oeial  life  of  today,  uniformity  of  ideas  u 
neither  to  he  desired  nor  expected,  and  the  cauee  of  truth  will  he  best  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  the  League 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


A  Real  Attempt  at  Democracy  in  Industry 


The  nearest  approach  to  a  true  democracy  in  indus- 
try that  has  come  to  our  attention  is  the  plan  estab- 
lished by  the  Dutchess  Bleachery,  Inc.,  which  operates 
factories  at  Wappingers  Falls  and  West  Haverstraw, 
N.  Y.,  employing  500  and  900  workers,  respectively.  This 
article  describes  the  Wappingers  Falls  plan.  The  plan 
in  the  factory  at  West  Haverstraw  is  conducted  along 
similar  lines. 

The  basic  idea  of  the  system  is  to  give  a  thoroughly 
democratic  administration  of  the  affairs  of  the  Com- 
pany. To  attain  this  the  workers  have  not  only  a 
works  committee,  but  also  three  representatives  on 
the  Board  of  Management  and  one  on  the  Board  of 
Directors.  A  further  novel  feature  of  the  plan  is  a 
system  of  profit-sharing,  which  provides  for  the  shar- 
ing of  profits  and  certain  losses  equally  by  the  em- 
ployes and  the  Company.  At  this  time  the  plan  has 
been  in  operation  for  over  two  years,  and  both  the 
workers  and  the  Company  regard  it  as  entirely  satis- 
factory. It  is  considered  a  good  business  proposition 
by  the  Company. 

At  the  outset  one  of  the  leading  officials  of  the 
Company  felt  that  the  system  of  paying  wages,  which 
were  governed  by  the  market  price  of  labor,  and  of 
making  as  much  profit  as  possible  for  the  Company, 
was  inequitable.  With  this  thought  in  mind  he  ap- 
proached the  re-organization  of  the  Company's  wage 
system  determined  to  deal  fairly  with  the  workers, 
and  the  success  of  this  plan,  aside  from  its  novel 
features,  is  only  another  evidence  that  candor  and 
fairness  on  the  part  of  management  are  true  stepping 
stones  to  the  creation  of  better  industrial  relations 
in  any  establishment.  This  plan  is  entirely  home- 
made. It  is  the  outgrowth  of  the  needs  peculiar  to 
these  factories.  The  officers  of  the  Company  had 
made  a  study  of  the  efforts  of  other  concerns  to 
obtain  a  higher  degree  of  co-operation  and  efficiency 
in  production,  and  guided  by  these  experiences  set 
about  creating  a  scheme  which  would  give  expression 
to  their  own  ideas  on  the  subject.  Accordingly,  the 
following  plan  was  adopted. 


Board  of  Operatives 

The  employes  elect  one  representative  by  secret 
ballot  from  each  of  the  eleven  separate  departments 
of  the  factory.  The  representatives  of  the  employes 
so  chosen  form  as  the  Board  of  Operatives,  on  which 
the  management  is  not  represented.  A  secretary  is 
appointed  for  this  Board,  whose  salary  is  paid  by  the 
Company,  but  he  is  regarded  as  an  employe  of  the 
Board.  The  principal  duties  of  the  Board  are  to 
study  and  advise  the  Company  on  general  welfare 
conditions,  but  with  one  exception,  its  functions  are 
purely  advisory.  The  exception  is  the  management 
of  the  Company's  tenement  properties.  The  Company 
has  turned  over  these  properties  to  the  Board,  which 
has  absolute  control  of  their  management,  including 
repairs,  fixing  of  rental,  etc.  The  Board,  however,  as 
in  any  good  business  proposition,  is  expected  to  show 
a  return  on  the  investment. 

The  Board  of  Operatives,  at  a  time  when  the  Com- 
pany was  considering  a  reduction  of  working  hours, 
asked  for  a  reduction  of  the  ten  to  an  eight-hour  day 
with  a  15%  increase  in  wages.  They  did  not  stop  at 
this,  but  expressed  their  determination  to  produce  as 
much  in  eight  hours  as  they  had  previously  done  in 
ten.  A  further  request  was  made  that  a  mass  meeting 
of  the  employes  be  held  and  the  importance  of  keep- 
ing up  production  be  explained  to  them,  in  order  that 
no  loss  should  be  sustained  by  the  Company  and  the 
workers — equal  partners  in  the  profits.  In  accordance 
with  this  suggestion  the  eight-hour  day  was  inaugu- 
rated, the  increase  granted,  and  production  has  in- 
creased 10%  per-man-hour.  Another  evidence  of  the 
good  faith  of  the  Board  of  Operatives  was  given  by 
their  suggestion  that  time  clocks  be  installed  to  keep 
a  record  of  the  employes. 

The  Board  of  Operatives  has  also  accomplished 
improvement  in  the  quality  and  quantity  of  output. 
Prizes  are  given  for  suggestions  in  proportion  to  their 
value,  of  which  the  Board  is  the  sole  judge.  Every 
room  in  the  factory  has  a  box  with  a  rack  full  of 
cards,  each  card  having  a  coupon  attached,  the  cards 
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and  coupons  being  numbered  serially  in  duplicate. 
An  employe  making  a  suggestion  does  not  sign  his 
name  to  the  card,  but  keeps  the  coupon  of  the  card 
containing  his  suggestion.  The  boxes  are  opened 
once  a  month  by  the  Board. 

Grievances  are  few,  but  if  an  employe  is  dissatisfied, 
the  procedure  requires  him  to  take  the  matter  up 
with  his  representative  on  the  Board  of  Operatives, 
who  consider  the  complaint,  and  when  necessary  make 
recommendation  to  the  Board  of  Management,  whose 
decision  is  final. 

Board  of  Management 

Above  the  Board  of  Operatives  is  what  is  called  a 
Board  of  Management,  consisting  of  six  persons,  three 
officers  of  the  Company,  including  the  Manager,  and 
three  members  of  the  Board  of  Operatives,  chosen  by 
that  Board  from  among  their  number.  This  Board 
has  authority  to  decide  all  questions  relating  to  wages 
and  hours  of  labor  and  other  questions  of  management. 
A  vote  of  four  carries  any  measure,  and  four  members 
constitute  a  quorum.  In  case  of  a  tie  vote  between 
the  two  groups  on  any  question,  the  Board  may  elect 
a  seventh  arbitrating  member  whose  vote  is  final  on 
that  particular  question.  The  Manager  is  the  execu- 
tive head  of  the  plant,  but  his  actions  are  subject  to 
the  control  of  this  Board. 

Board  of  Directors. 

Again  going  higher,  there  is  a  Board  of  Directors 
consisting  of  five  persons.  The  Company  is  repre- 
sented by  the  President,  the  Treasurer  and  the  Secre- 
tary, the  workers  by  an  employe,  who  may  or  may  not 
be  a  member  of  the  Board  of  Operatives,  and  the 
public  by  a  resident  of  the  town  of  Wappingers  Falls. 
It  is  usually  the  practice  to  ask  the  Board  of  Opera- 
tives to  nominate  a  representative  for  the  public.  The 
Company,  however,  reserves  the  right  to  select  this 
representative  if  it  is  deemed  advisable.  The  dis- 
bursement of  funds  is  exclusively  under  the  control 
of  the  Board  of  Directors,  with  the  exception  of  wages. 
The  Board  of  Management  has  absolute  control  over 
the  amount  of  wages  to  be  paid. 

Members  of  the  various  boards  are  elected  for  terms 
of  one  year. 

Distribution  of  Profits 

After  all  expenses,  including  income  tax,  deprecia- 
tion, etc.,  and  6%  interest  on  capital  are  paid,  the  net 
profits  are  divided  half  and  half  between  the  stock- 
holders and  the  employes.  In  the  words  of  an  official 
of  the  Company,  both  stockholders  and  operatives  are 
entitled  to  their  wages.  The  stockholders'  wages  they 
regard  as  legal  interest  at  6%  on  their  investment  and 
the  operatives'  wages  are  their  weekly  pay.    Employes 


participate  immediately  upon  entering  the  service  of 
the  Company  and  receive  their  dividends  monthly.  A 
complete  cost  accounting  system  has  been  introduced, 
so  that  monthly  statements  may  be  rendered. 

Profits  are  distributed  to  each  employe  in  proportion 
to  his  salary,  the  same  percentage  being  paid  to  all 
from  the  president  to  the  laborer.  All  the  officers 
of  the  Company  share  in  the  distribution  as  well  as 
the  operatives.  • 

From  January  1st  to  date  the  indications  are  that 
the  annual  dividends  for  1920  will  amount  to  from  7% 
to  10%  of  the  salaries  and  wages. 

Participation  in  Losses 

The  acid  test  of  any  thorough  profit-sharing  scheme 
is  the  question  of  sharing  losses.  This  Company  has 
met  the  situation  by  providing  that  before  the  actual 
distribution  of  profits  is  made  15%  of  each  of  the 
amounts  set  aside  for  the  stockholders  and  the  em- 
ployes is  deducted  and  placed  in  separate  sinking 
funds.  One  of  these  funds  is  called  the  "Stockholders' 
Sinking  Fund,"  and  the  other  the  "Operatives'  Sink- 
ing Fund."  The  Stockholders'  Fund  is  intended  to 
pay  the  wages  of  capital,  or  legal  interest  at  6%,  when 
there  are  no  profits.  Capital  is  always  working,  and 
consequently  the  stockholders  |ire  entitled  to  their  full 
wages.  On  the  other  hand,  the  Company  believes 
that  when  the  operatives  are  laid  off  occasionally  in 
dull  times  they  may  devote  their  attention  to  something 
else  and  during  these  periods  the  Employes'  Sinking 
Fund  pays  them  half  pay  for  the  time  lost.  It  will 
be  noted  that  these  payments  to  the  workers  are  made 
from  their  own  share  of  the  profits.  The  sinking  funds 
are  replenished  as  often  as  is  necessary  to  keep  them 
up  to  the  maximum  amount,  which  is  $85,000  for  each 
fund,  but  never  more  than  15%  of  each  monthly  divi- 
dend is  taken  for  this  purpose. 

A  question  naturally  arises  here  as  to  what  would 
become  of  the  profit-sharing  system  in  the  event  that 
the  two  sinking  funds  were  exhausted.  The  answer 
of  the  Company  is  that  they  would  begin  to  establish 
new  sinking  funds  as  soon  as  practicable,  or  if  they 
chose  they  could  return  to  the  old  system  of  paying 
wages.  But  such  a  situation  as  this  is  not  anticipated, 
as  the  sinking  funds  are  deemed  adequate  to  meet  any 
period  of  depression.  The  business  of  bleaching 
cloth,  as  is  usual  with  all  industries,  has  periods  when 
orders  are  slack,  but  in  the  usual  course  of  trade  these 
intervals  are  short,  and  the  officials  of  the  Company 
cannot  conceive  a  state  of  affairs  where  dull  times 
would  be  sufficiently  prolonged  to  exhaust  the  sink- 
ing funds. 

Shortly  after  the  inauguration  of  the  scheme  the 
workers  awoke  to  their  new  responsibilities.     They 
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began  to  appreciate  the  fact  that  they  would  have 
a  real  share  in  the  profits  resulting  from  increased 
effort.  A  new  spirit  took  hold  of  them  and  they  were 
ready  to  consider  anything  which  would  speed  up 
production,  for  more  output  meant  more  profits.  The 
suggestion  system  was  established  and  prizes  offered 
to  encourage  the  study  and  discussion  of  shop  prob- 
lems. A  further  evidence  of  this  spirit  is  shown  by 
the  fact  that  employes  who  lay  off  without  just  cause, 
or  who  loaf  on  the  job,  become  unpopular  and  the 
workers  try  to  get  rid  of  them. 

One  instance  in  particular  brought  home  to  the 
workers  their  own  responsibilities  in  regard  to  the 
necessity  for  quality  as  well  as  quantity  in  production. 
A  large  shipment  of  cloth  had  been  ruined  by  "pin 
cuts,"  the  loss  amounting  to  approximately  $6,000. 
Under  the  old  system  the  Company  would  have  stood 
this  loss  probably  without  much  comment,  but  under 
the  partnership  agreement  it  was  borne  equally  by 
both  sides.  It  did  not  take  the  500  operatives  of  the 
Dutchess  Bleachery  long  to  figure  out  that  as  their 
half  of  the  loss  was  $3,000  this  piece  of  carelessness 
cost  each  of  them  about  $6  in  dividends,  and  as  it  was 
known  who  was  responsible  for  the  danTage,  the  atti- 
tude of  the  workers  generally  was  not  entirely  friendly 
to  those  whose  carelettness  had  resulted  in  the  loss. 

The  advanced  step  taken  by  this  Company  in  per- 
mitting the  employes  to  have  a  decisive  voice  in  man- 
agement and  to  be  represented  on  the  Board  of 
Directors  is  unique  in  the  history  of  industrial  rela- 
tions. Giving  the  worker  a  voice  in  determining 
wages,  hours  and  working  conditions  is  usually  ac- 
cepted by  the  business  man  as  the  limit  of  the  worker's 
participation  in  questions  of  management.    It  is  pretty 


generally  believed  that  the  rank  and  file  of  employes 
are  unable  to  understand  and  take  part  in  deciding 
questions  relating  to  financing  and  accounting,  market- 
ing, transportation,  etc.,  and,  therefore,  they  are  rarely 
permitted  to  take  an  active  part  in  dealing  with  these 
problems.  The  denial  of  participation  in  such  affairs 
frequently  leads  them  to  regard  the  inauguration  of 
systems  of  employe-representation,  profit-sharing  and 
like  schemes  with  suspicion,  however  fairly  and  sin- 
cerely the  employer  may  approach  them  on  the  sub- 
ject. Realizing  this  the  men  who  have  adopted  this 
plan  have  taken  the  workers  completely  into  their 
confidence.  With  representatives  on  the  Board  of 
Management  and  on  the  Board  of  Directors  every 
detail  of  the  Company's  business  is  known  to  each 
employe.  In  working  out  this  plan  sincerity  has  char- 
acterized, every  move  by  the  management  and  the 
workers  have  honestly  tried  to  meet  the  advances 
of  the  Company  in  the  same  spirit.  Real  co-opera- 
tion has  resulted,  and  both  parties  to  the  agreement 
are  not  only  satisfied  with  what  has  been  accomplished, 
but  believe  that  fair  dealing  with  each  other  vnll  pave 
the  way  for  a  happy  solution  of  future  differences. 

A  representative  from  the  town  of  Wappingers  Falls 
is  given  a  seat  on  the  Board  of  Directors  in  order  to 
keep  the  public  informed  as  to  the  plans  of  the  Com- 
pany. As  the  Bleachery  is  one  of  the  principal  indus- 
tries of  the  town,  it  was  felt  that  bringing  the  Com- 
pany, the  employes  and  the  town  together  would 
create  a  community  spirit  and  work  for  the  good  of 
the  whole.  The  public's  representative  is  there  pri- 
marily to  see  that  the  town  is  given  a  square  deal.  He 
takes  no  part  in  the  management  of  the  plant. 
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pOWER  takes  its  morality  from 
the  results  of  its  use.  If  the 
power  of  trades  unionism  means 
that  a  man  cannot  work  without 
the  approval  of  a  union,  no  matter 
what  its  motto  for  the  future,  no 
matter  what  its  record  for  the  past, 
no  matter  who  its  champions,  trade 
unionism  cannot  survive  in  the 
United  States. 


WARNING!    Unauthoriied  persons  have  been  representing  themselves  as  advertising  solicitors  for  Law  and  Labor. 
If  any  such  persons  approach  you  please  turn  them  over  to  the  police  and  notify  the  editor.    We  carry  no  advertising. 
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THE    LEAGUE    FOR     INDUSTRIAL     RIGHTS 

The  object  of  the  League  U  to  improve  industrial  relations;  to  safeguard  constitutional 
rights  and  uphold  the  supremacy  of  the  law  in  industry;  to  secure  life,  liberty  and 
property  in  industrial  disputes;  to  establish  a  public  policy  in  relation  to  industrial 
warfare  and  thereby  minimize  unwarranted  dislocations;  to  safeguard  the  rights  of 
society  as  a  whole  as  affected  by  the  labor  problem. 
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THE  LCAQUC  WILL  APPRCCIATC  THE  COURTESY  IF^DUE  CREDIT  IS  GIVEN  WHEN  REPUBUSHINQ  MATERIAL  FROM  LAW  AND  LABOR 


The  Federal  Court  Refuses  to  Enjoin  a  Secondary  Boycott  by  the 
Transportation  Trades  in  New  York  Qty 


Buyer  v.  Gruillan»  et  aL,  (United  States  District  Court, 
Southern  District  of  New  York.) 
The  August  issue  of  LAW  AND  LABOR,  page 
187,  contained  an  outline  of  the  facts  in  this  case.  It 
showed  that  the  members  of  the  various  unions  of  the 
International  Longshoremen's  Association  of  New 
York  had  conspired  to  refuse  and  to  compel  the  em- 
ploying steamship  lines  to  refuse  to  receive,  check, 
weigh  and  handle  freight  brought  on  the  pier  by 
open  shop  truckmen.  The  organized  truckmen 
and  the  unions  that  comprise  the  International 
Longshoremen's  Association  operating  in  the  port 
of  New  York  are  members  of  the  Transporta- 
tion Trades'  Council  of  New  York  &  Vicinity, 
and  this  case  is  an  incident  of  the  fight  which 
merchants  are  making  upon  the  Transportation 
Trades'  Council  to  compel  its  members  either  to  handle 
all  freight  without  discrimination,  or  to  quit  and  get 
out  of  the  way  for  those  who  will.  The  case  of  Bur- 
gess Bros.  V.  Stewart,  reported  in  the  July  issue, 
which  was  brought  in  the  Supreme  Court  for  Kings 
County,  N.  Y.,  succeeded.  This  case,  brought  in  the 
Federal  Court  and  relying  upon  the  clauses  of  the 
Shipping  Act,  was  argued  by  Walter  Gordon  Merritt, 
Esq.,  counsel  for  the  Citizens'  Trucking  Company, 
and  the  plaintiff  Buyer  before  Judge  Augustus  Hand 
on  August  6th.  On  August  24th  Judge  Hand  rendered 
his  opinion  denying  the  injunction.  The  opinion 
ignores  the  well  established  principle  of  constructive 
conspiracy,  which  holds  that  one  may  be  an  unwilling 
party  to  a  conspiracy  if  he  allows  himself  to  be  the 
instrument  by  which  the  conspiracy  is  furthered.  The 
opinion  holds  further  that  the  Clayton  Act,  as  inter- 
preted by  the  Circuit  Court  of  Appeals  in  the  Second 
Circuit,  absolves  labor  unions  from  all  responsibility 


for  conspiring  to  compel  a  common  carrier  to  refuse 
to  do  what  would  otherwise  be  its  duty,  and  that 
under  the  terms  of  the  Shipping  Act  if  a  common 
carrier  is  coerced  by  its  employes  to  discriminate, 
such  discrimination  is  in  fact  not  a  wrong  for  which 
there  is  a  remedy  by  injunction.  The  opinion  is  of 
such  importance  that  it  appears  here  in  full. 

''Section  14  of  the  Shipping  Act  as  amended  pro- 
vides: 

That  no  common  carrier  by  water  shall  directly 
or  indirectly  in  respect  to  the  transportation  by  water 
of  passengers  or  property  between  a  port  of  a  State, 
Territory,  District  or  possession  of  the  United  States 
and  any  such  port  or  a  port  of  a  foreign  country.  *  *  * 

'Third,  retaliate  against  any  shipper  by  refusing  or 
^reatening  to  refuse  space  accommodations  when  such 
are  available,  or  resorting  to  other  discriminating  or 
unfair  methods,  because  such  shipper  has  patronized 
any  other  carrier  or  has  filed  a  complaint  charging 
unfair  treatment,  or  for  any  other  reason. 

'Fourth.  ♦  ♦  ♦  Unfairly  treat  or  unjustly  discrimi- 
nate against  any  shipper  in  the  matter  of  (a)  cargo 
space,  accommodations  or  other  facilities,  due  regard 
being  had  for  the  proper  loading  of  the  vessel  and  the 
available  tonnage;  (b)  the  loading  and  landing  of 
freight  in  proper  condition;  or  (c)  the  adjustment 
and  settlement  of  claiins. 

'Any  carrier  who  violates  any  provision  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor  punishable  by 
a  fine  of  not  more  than  $25,00Q  for  each  offense.' 

"Section  16  provides: 

'That  it  shall  be  unlawful  for  any  common  carrier 
by  water,  or  other  persons  subject  to  this  act*  (mean- 
ing those  operating  docks,  wharves,  etc)  'either  alone 
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or  in  conjunction  with  any  other  person  directly  or 
indirectly.  ♦  ♦  ♦ 

'First  ♦.♦  ♦  to  subject  any  particular  person,  locality 
or  description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever.' 

''Section  32  provides: 

'That  whoever  violates  any  provision  of  this  Act 
except  where  a  definite  penalty  is  provided,  shall  be 
guilty  of  a  misdemeanor  punishable  by  fine  not  to 
exceed  five  thousand  dollars.' 

"I  can  hardly  regard  subdivision  Third  of  Section 
14,  where  the  word  'retaliate'  is  used  as  having  any- 
thing to  do  with  the  present  case.  Subdivision  Fourth 
of  this  Section,  and  subdivision  First  of  Section  16, 
would  seem  to  cover  discrimination  in  general  by 
water  carriers  against  a  shipper. 

"The  Old  Dominion  Line  avowedly  is  carrying  mer- 
chandise for  the  public  in  general,  but  has  expressed  its 
inability  to  receive  and  forward  complainant's  mer- 
chandise because  such  action  would  involve  the  dis- 
charge of  its  employees  with  the  further  probable 
result  that  it  could  get  no  others  competent  to  do  the 
business.  I  find  no  reason  to  suppose  that  its  acts 
have  not  been  done  in  good  faith  and  that  it  does  not 
desire  to  handle  the  complainant's  merchandise;  the 
facts  are  all  to  the  contrary. 

"In  considering  subdivision  Fourth  of  Section  14, 
and  subdivision  First  of  Section  16,  supra,  it  is  to  be 
noted  that  what  is  prohibited  is  unfair  or  unjust  dis- 
crimination and  undue  and  unreasonable  prejudice  and 
disadvantage,  and  what  was  undoubtedly  primarily  in 
contemplation  was  preferring,  without  reason,  the 
cargo  of  one  Clipper  in  respect  to  space,  loading  and 
landing  of  freight,  and  discriminating  in  favor  of  par- 
ticular shippers,  either  for  business  or  personal  rea- 
sons. I  doubt  very  much  whether  it  can  be  regarded 
as  unfair,  unjust  or  unreasonable  to  fail  to  carry  for- 
ward the  goods  of  a  particular  shipper  if  the  carrier, 
in  good  faith,  attempts  to  do  this  and  finds  that  fur- 
ther pursuit  of  the  matter  will  involve  the  loss  of  the 
only  available  employes,  and  will  be  likely  to  para- 
lyze all  transportation  by  water  between  such  impor- 
tant points  as  Norfolk  and  New  York.  At  any  rate, 
it  is  not  a  case  where  I  think  a  court  of  equity  should 
interfere  by  giving  injunctive  relief.  If  the  complain- 
ant has  a  remedy  at  law  for  damages,  he  can  avail 
himself  of  it  and  ought  not  to  be  allowed  an  injunc- 
tion because  he  prefers  a  non-union  carrier  at  so  great 
an  apparent  expense  to  public  convenience.  I  shall, 
therefore,  deny  an  injunction  pendente  lite  as  against 
the  Old  Dominion  Transportation  Company,  and  its 
general  agent,  William  S.  Guillan,  because  of  any  al- 


leged violation  on  its  part  of  the  United  States  Ship- 
ping Act. 

"In  regard  to  the  other  acts  invoked,  I  cannot  see 
that  the  Old  Dominion  Transportation  Company  has 
conspired  with  anyone  to  do  anything.  If  impossibility 
be  not  an  excuse  for  failing  to  carry  forward  complain- 
ant's goods,  there  certainly  is  clear  indication  that  the 
Old  Dominion  Transportation  Company  is  not  en- 
gaged in  any  conspiracy.  It  seems,  in  good  faith,  to 
have  requested  its  employes  to  take  complainant's 
merchandise,  and  the  affidavits  indicate  that  it  could 
do  nothing  further  than  what  it  did. 

"The  case  of  the  unions  and  men  is  more  difficult. 
So  far  as  the  United  States  Shipping  Act  is  concerned, 
the  question  is  whether  they  are  brought  within  its 
provisions,  or  to  be  more  specific,  whether  that  Act 
prdhibits  a  secondary  boycott  on  the  part  of  laborers 
and  Trade  Unions.  I  cannot  see  that  the  Act  relates 
to  such  a  class  of  persons.  The  term  'other  persons 
subject  to  this  Act,'  which  is  used  in  Section  16,  is 
defined  in  the  earlier  part  of  the  Act  as  meaning  any 
person  not  included  in  the  terms  'common  carrier  by 
water'  carrying  on  the  business  of  forwarding  or  fur- 
nishing wharfage,  dock,  warehouse  or  other  terminal 
facilities  in  connection  with  a  common  carrier  by 
water.  It  seems  to  me  this  would  have  been  more 
specific  if  it  had  been  intended  to  include  ordinary 
laborers,  and,  I  think,  it  does  relate  to  cc»npanies  and 
individuals  conducting  business  in  regard  to  these 
matters,  and  not  to  mere  employes.  For  this  reason  the 
Shipping  Act,  in  my  opinion,  does  not  apply  to  the 
present  case.  Nor  do  I  see  that  the  Interstate  Com- 
merce Act,  or  the  Lever  Act,  which  relate  to  land 
transportation,  are  at  all  relevant. 

"Under  the  common  law  of  the  State  of  New  York, 
I  think  it  reasonably  clear  that  no  suit  for  a  conspiracy 
against  the  workmen  and  trade  unions  will  lie.  Their 
action  was  apparently  in  aid  of  a  general  policy  not 
to  allow  their  members  to  handle  non-union  material, 
or  material  delivered  to  them  in  non-tmion  trucks. 
This  I  understand  to  be  held  legal  by  the  New  York 
Court  of  Appeals  in  Bossert  v.  Dhuy,  221  N.  Y.,  342. 
This  case  is,  in  my  opinion,  not  modified  in  a  way 
which  would  affect  the  present  facts  by  the  more 
recent  case  of  Auburn  Draying  Co.  v.  Wardell,  227 
N.  Y.,  1.  In  the  latter  case  the  court  held  that  the 
boycott  was  conducted  for  the  purpose  of  ruining  the 
business  of  the  plaintiff,  rather  than  in  accordance 
with  general  principles  thought  by  labor  organizations 
to  be  for  their  benefit.  In  that  case  the  labor  unions 
used  their  influence  to  have  the  patronage  withdrawn 
from  the  non-union  shop.  Dealers,  ice  deliverers,  bakers, 
butchers,  builders,  plimibers  and  contractors,  because 
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of  the  notices,  warnings  and  declarations  of  the  de- 
fendants, discontinued  business  with  the  plaintiff.  In 
other  words,  there  was  a  secondary  boycott  in  the 
Auburn  Draying  Company  case  which  embraced  far 
more  than  in  the  case  at  bar,  or  in  the  case  of  Bossert 
V.  Dhuy,  supra.  Here  the  acts  of  the  defendants  were 
limited  to  boycotting  goods  that  came  to  the  pier 
where  they  were  working,  and  were  the  subject  matter 
upon  which  their  labor  was  to  be  expended. 

''In  the  recent  case  of  Reardon  v.  Caton,  189  App. 
Div.,  501,  and  Reardon  v.  International  Mercantile 
Marine,  189  App.  Div.,  515,  a  majority  of  the  Appel- 
late Division  of  the  Second  Department  (with,  how- 
ever, a  very  strong  dissent)  held  that  an  injunction 
would  not  lie  as  against  either  the  unions,  or  the 
laborers,  in  cases  which  closely  resembled  the  present, 
and  that  an  injunction  should  not  be  granted  against 
the  unions,  the  laborers,  or  the  transportation  com- 
pany. 

^'The  recent  (unreported)  opinion  by  Mr.  Justice 
Fawcett,  in  the  New  York  Supreme  Court,  Kings 
County,  in  the  case  of  Burgess  Bros.  v.  Stewart,  states 
with  ability  the  evils  which  will  flow  if  injunctions 
are  not  granted  in  such  cases.  I  cannot  see,  however, 
that  he  has  satisfactorily  distinguifftied  the  Reardon 
case,  unless  by  finding  a  conspiracy  in  fact  between 
the  labor  unions  and  the  carrier  by  water  to  refuse 
the  complainant's  merchandise.  If  I  here  found  that 
the  labor  unions  were  refusing  to  handle  complain- 
ant's merchandise,  and  had  arranged  with  the  Old 
Dominion  Transportation  Company  to  refuse  to  take 
the  goods,  in  order  to  aid  their  policy,  the  case  might 
be  different. 

''Finally,  are  the  acts  of  the  different  trade  unions 
imlawful  under  the  Sherman  Anti-Trust  Act,  as 
amended  by  the  Clayton  Act?  Here  again  a  majority 
of  the  Court  of  Appeals  has  held  in  the  recent  case  of 
Duplex  Printing  Press  Co.  v.  Deering,  252  Fed.,  722, 
that  a  secondary  boycott,  if  unaccompanied  by  malice, 
force,  violence  or  fraud,  is  not  unlawful  under  the  de- 
cision of  the  highest  court  of  New  York.  Judge 
Hough  held  that  it  was  unlawful  under  the  decision 
of  Loewe  v.  Lawlor,  208  U.  S.,  274,  and  I  cannot  see 
any  answer  to  his  position  in  that  respect 

"The  final  question  then  arises  whether  the  pro- 
visions of  Section  20  of  the  Clayton  Act  prevent  an 
injunction  in  such  a  case  as  this.  The  part  of  that 
section  which  may  be  applicable  is: 

'That  no  restraining  order  or  injunction  shall  be 
granted  by  any  court  of  the  United  States,  or  a  judge 
or  judges  thereof,  in  any  case  between  an  employer 
and  employes,  or  between  employers  and  employes, 


or  between  employes,  or  between  persons  employed 
and  persons  seeking  employment,  involving,  or  grow- 
ing out  of,  a  dispute  concerning  terms  or  condidons  of 
employment,  unless  necessary  to  prevent  irreparable 
injury  to  property,  or  to  a  property  right,  ♦  *  *  *  , 

This  provision,  at  the  present  time,  as  was  the  case 
when  Duplex  Printing  Press  Co.  v.  Deering,  supra, 
was  decided,  has  received  no  authoritative  interpreta-  | 
tion  by  the  Supreme  Court.  In  Duplex  Printing  Press 
V.  Deering  there  had  been  a  strike,  and  to  that  extent 
a  further  dispute  than  perhaps  exists  in  the  case  at 
bar  could  be  pointed  out,  but  here  there  certainly  was 
a  dispute  as  to  terms  or  conditions  of  employment, 
namely,  as  to  whether  the  employes  of  die  defendant 
should  handle  non-union  goods.  Judge  Hough  further 
said: 

'In  so  far  as  courts  are  permitted  to  study  legisla- 
tive proceedings  and  contemporary  history  for  aid  in 
statutory  interpretation,  we  consider  it  plain  that  the 
designed,  announced,  and  widely  known  purpose  of 
Section  20  (perhaps  in  conjunction  with  Section  6) 
was  to  legalize  the  secondary  boycott,  at  least  in  so 
far  as  it  rests  on,  or  consists  of,  refusing  to  work  for 
any  one  who  deals  with  the  principal  offender.  *  *  * ' 

"I  am  bound  by  the  foregoing  decision,  and  while 
the  foregoing  interpretation  of  Section  20  of  the  Clay- 
ton Act  may  be  regarded  as  open  to  doubt,  because 
it  was  decided  by  a  divided  court,  and  three  justices 
of  the  Supreme  Court  expressed  a  contrary  opinion  in 
the  case  of  Paine  Lumber  Co.  v.  Neal,  244  U.  S.,  at 
p.  484,  it  is  binding  upon  me,  and  would  seem  to  be 
a  bar  to  an  injunction  on  the  ground  of  any  violation 
of  the  Sherman  Anti-Trust  Act. 

"The  point  made  by  complainant's  counsel  that  the 
Duplex  Printing  Press  case  is  inconsistent  with  the 
later  decision  of  our  Court  of  Appeals  in  Lamar  v. 
United  States,  260  Fed.,  561,  is,  in  my  opinion,  clearly 
not  sound.  The  court  there  held  that  the  strikes  pro- 
posed to  be  instigated  bore  no  relation  to  the  welfare 
or  policy  of  the  strikers,  but  were  nothing  more  than 
an  instrument  used  only  for  an  illegal  end.  The  pur- 
pose was  to  suppress  foreign  trade  during  the  Euro- 
pean War,  and  had  nothing  to  do  with  any  bona  fide 
dispute  as  to  conditions  of  labor." 

While  the  case  was  in  the  hands  of  the  Court,  the 
coastwise  longshoremen  gave  up  the  strike  which 
they  commenced  in  March  and  have  returned  to  work. 
Every  effort  will  be  made  to  reverse  this  important 
decision,  as  it  is  believed  to  be  fundamentally  un- 
sound and  to  invoke  principles  and  consequences 
which  menace  our  free  institutions. 
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Boycott  Against  an  Open  Shop  Enjoined  in  Minnesota 


Campbell  v.  Motion  Picture  Machine  Operators' 
Union  of  Minneapolis,  (District  Court,  Fourth 
Judicial  District,  Minn.) 

This  case  is  similar  to  the  case  of  Roraback  v. 
Motion  Picture  Machine  Operators'  Union  of  Minne- 
apolis, reported  at  1  Law  and  Labor  51,  except 
that,  whereas  Roraback  operated  his  projecting  ma- 
chine himself,  Campbell  has  employed  non-union  men 
to  assist  him  from  time  to  time.  In  the  Roraback 
case  the  Supreme  Court  of  Minnesota  on  appeal  from 
an  order  denying  a  motion  for  a  temporary  injunction, 
upheld  the  right  of  an  owner  to  work  in  his  own  place 
of  business  without  being  subjected  to  an  attack  by 
organized  labor  in  the  form  of  picketing  and  adver- 
tising him  as  "unfair." 

The  plaintiff  operates  the  Wonderland  Theatre,  a 
motion  picture  show  in  Minneapolis,  and  until  Feb- 
ruary, 1917,  employed  union  operators  on  his  pro- 
jecting machine.  In  that  month  the  plaintiff  decided 
to  reduce  expenses  by  operating  his  own  machine  and, 
therefore,  gave  two  weeks'  notice  to  his  union  em- 
ployes. At  the  same  time  he  expressed  to  the  union  a 
willingness  to  employ  union  operators  whenever  it 
was  necessary  for  him  to  secure  assistance.  The 
Court  found  it  to  be  a  fact  that,  "The  said  machine 
operators,  and  also  some  of  the  officers  of  said  Local, 
stated  to  plaintiff  that  neither  they  nor  said  Local 
could  enter  into  any  such  arrangement  whereby  or 
whereunder  any  member  of  said  Local  could  work  in 
said  theatre  if  plaintiff  himself  operated  his  own  ma- 
chines any  portion  of  the  time,  or  whereby  or  where- 
under plaintiff's  machines  could  or  would  be  operated 
at  all,  or  in  any  other  manner,  other  than  exclusively 
by  members  of  said  Local."  Thereupon  plaintiff 
offered  to  join  the  union,  but  the  union  refused  to 
accept  him.  The  position  of  the  union  was  in  accord- 
ance with  its  constitution.  The  plaintiff  then  operated 
his  own  machine  until  the  middle  of  June,  except  when 
it  was  necessary  for  him  to  be  relieved  in  order  to 
eat  or  transact  some  business  outside  the  machine 
booth.  From  the  middle  of  June,  1917,  the  plaintiff 
has  regularly  employed  operators  who  do  not  belong 
to  the  union.  The  Court  states  as  a  finding  of  fact, 
"That  upon  plaintiff  refusing  to  comply  with  request 
of  said  Local  ♦  ♦  ♦  the  officers  and  members  of  said 
Local  and  the  officers  and  delegates  of  said  Trades 
&  Labor  Assembly,  entered  into  a  combination,  under- 
standing and  agreement  among  and  between  them- 


selves to  restrain  and  injure  the  trade  and  business 
of  plaintiff's  said  theatre,  by  causing  decrease  and 
loss  of  patronage  thereof,  to  the  end  and  with  and  for 
the  sole  intent  and  purpose  of  forcing  and  coercing 
plaintiff  to  accede  and  conform  to  said  requests." 
This  finding  of  fact  brings  the  action  of  the  plaintiffs 
sq^uarely  within  the  terms  of  the  Minnesota  anti-trust 
law  which  is  practically  analogous  to  the  Sherman 
Anti-Trust  Act.  The  plaintiff  was  put  on  defendant's 
unfair  list  and  advertised  in  the  Labor  Review,  a 
labor  paper  of  Minneapolis.  The  union  employed  a 
picket  to  carry  a  large  banner  with  the  legend  "This 
Theatre  Unfair  to  Organized  Labor,"  in  front  of  his 
showi  As  a  result  of  this  banner  the  plaintiff  was 
frequently  compelled  to  call  the  police  to  clear  the 
crowds  away  that  collected  in  front  of  the  theatre. 
The  Court  found  that  disturbances  were  frequent  dur- 
ing the  first  six  months  of  the  picketing,  and  the  plain- 
tiff suffered  a  decided  loss  to  his  business.  The  find- 
ing of  fact  by  the  Court  as  to  the  meaning  of  the  word 
"unfair"  is  unusually  clear  and  precise,  and  the  best  def- 
inition of  it  that  has  come  to  our  attention.  It  follows : 
"That  the  term  "unfair/'  as  contained  and  used  in 
the  resolution  so  passed  and  adopted  by  said  Trades 
&  Labor  Assembly,  and  as  used  and  set  forth  on  the 
banner  borne  by  said  picket,  meant  and  signified,  to 
all  members  of  labor  and  trade  unions  in  said  city  of 
Minneapolis  and  to  the  public  generally,  and  was  at 
all  times,  by  the  ofiBcers  and  members  of  said  Local 
219  and  the  officers  and  delegates  of  said  Trades  & 
Labor  Assembly,  intended  to  mean  and  signify,  that 
patronage  of  plaintiff's  said  theatre  was  to  be  with- 
drawn, withheld  and  restrained  because  of  some  action 
taken  with  reference  to  plaintiff  or  his  said  theatre, 
or  both,  by  some  labor  or  trade  union  or  some  asso- 
ciation of  labor  or  trade  unions,  or  both ;  and  that  said 
patronage  was  not  to  be  further  bestowed  or  given 
until  rescission  of  such  action  was  evidenced  by  the 
withdrawal  of  said  picket  and  banner." 

The  Court  thereupon,  on  the  application  of  Nathan 
H.  Chase,  attorney  for  the  plaintiff,  issued  a  perma- 
nent injunction  restraining  the  defendants  from  fur- 
ther acts  intended  to  annoy,  harass  and  boycott  plain- 
tiff's business.  After  stating  that  the  acts  of  the  de- 
fendants were  intended  to  and  did  bring  business  dis- 
tress to  plaintiff  and  after  acknowledging  the  right  of 
workmen  to  organize  and  to  bestow  their  services 
where  it  best  suits  them,  the  Court  in  its  opinion  said  : 
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*'On  the  other  hand  the  Court  also  recognizes  the 
right  of  the  individual,  provided  he  follows  a  lawful 
avocation  and  conducts  it  in  a  lawful  manner,  to  carry 
on  his  business  as  he  sees  fit;  to  use  such  implements 
and  processes  of  manufacture  as  he  chooses;  and  to 
make  such  contracts  for  the  purchase  of  the  labor  of 
others, — ^involving  the  maintenance  of  the  'closed 
shop,'  the  'open  shop,'  or  the  'non-union  shop,'  as  the 
case  may  be, — as  he  may  deem  ihost  expedient  and 
profitable;  and,  finally,  his  right  to  freedom  from  un- 
lawful interference  in  the  exercise  of  these  several 
rights." 

The  Court  found  that  the  Supreme  Court  of  Minne- 
sota had  announced  a  similarity  between  the  Minne- 
sota anti-trust  law  and  the  Federal  anti-trust  law  and 
therefore  referred  to  the  Federal  cases  for  construc- 
tion of  the  Minnesota  law.  The  Court  cited  as  a  guide 
for  its  decision  that  of  the  Supreme* Court  in  the  Dan- 
bury  Hatters'  case.  Discussing  the  significance  of  the 
word  "unfair"  and  the  results  of  placing  the  plaintiff 
on 'the  unfair  list,  the  Court  said: 

"An  organization  composed  of  delegates  from  over 
forty  trade  and  labor  unions  passes  an  'unfair'  resolu- 
tion concerning  plaintiff,  or  his  business.  Under  the 
constitution  'of  this  organization  such  action  is  im- 
mediately supplemented  by  placing  plaintiff,  or  his 
place  of  business,  upon  the  'We  Do  Not  Patronize 
List';  an  appellation  of  such  significance  as  to  'call 
for  no  further  comment  No  direct  evidence  is  neces- 
sary to  show  that  this  action  on  'the  part  of  Trades 
&  Labor  Assembly  is  reported  to  each  constituent 
labor  or  trade  union  by  its  respective  delegates.  Other- 
wise-the  passage  of  the  unfair  resolution,  followed  by 
placing  the  unfair  person  on  the  'We  Do  Not  Patron- 
ize,' would  be  an  idle  and  abortive  act. 

"The  edict  this 'promulgated,  viz.,  in  effect,  'Do  Not 
Patronize  This  Man's  Theatre,'  consequently  goes  out 
to  many  thousands  of  laboring  men,  through  official 
channels,  including  the  paper  'Labor  Review,'  who 
have  bound  themselves  to  observe  and  conform  to  the 
rules  and  official  actions  of  the  central  organization. 
Similarly  the  notification  reaches  their  families,  and, 
in  instances,  many  of  their  friends  and  sjmipathizers. 

"In  view  'of  the  provisions  of  the  constitution  of 
Trades  &  Labor  Assembly  and  of  the  admitted  action 
taken  in  compliance  therewith  it  is  impossible  to  arrive 
at  any  other  conclusion  than  that  the  establishment 
of  the  picket  and  banner,  in  front  of  plaintiff's  theatre, 
was  for  the  purpose  of  constantly  reminding  those 
who  had 'previously  been  notified,  and  informing  those 
who  had  not  received  such  notification  (including  the 
public  in  general)  that  patronage  of  plaintiff's  theatre 


was  to  be  restrained  and  withheld  because  of  some 
official  action  that  had  been  taken  in  that  respect  by 
organized  labor  as  a  body." 

This  is  a  most  careful  and  accurate  statement  of  the 
consequences  which  follow  the  placing  of  the  name  of 
an  individual  or  firm  on  an  unfair  list.  Turning  then 
to  the  constitutionality  of  the  Minnesota  Anti-Injunc- 
tion Act,  under  which  the  defendants  sought  protec- 
tion, the  Court  added  this  to  the  ever  growing  list 
of  cases  which  holds  that  the  model  anti-injunction 
law,  if  it  is  to  have  any  meaning  at  all  under  our  con- 
stitutions, is  nothing  more  than  a  legislative  enact- 
ment of  the  law  as  it  was  in  force  in  most  jurisdic- 
tions prior  to  the  passage  of  this  act.    The  Court  said : 

"It  appears  to  the  Court  that  the  act  in  question  is 
not  applicable  to  the  facts  and  issues  presented  in  the 
instant  case  for  the  reason  that  the  second  section  of 
the  act, does  not  apply  to  cases  involving  irreparable 
injury  to  property,  for  which  there  is  no  adequate 
remedy  at  law  (as  has  been  found  to  be  the  fact  in 
this  case),  and  that  the  third  section  of  the  act  does 
not  have  the  effect,  in  matter  of  law,  of  making  any 
act  or  series  of  acts  lawful  that  were  not  so  prior  to 
its  passage.  Section  8973  (The  Anti-Trust  Law)  had 
been  on  the  statutes  for  many  years  prior  to  the  enact- 
ment of  the  so-termed  anti-injunction  act,  and  it  is 
evident,  that  had  it  been  the  purpose  and  intention 
of  the  legislature  to  in  anjrwise  restrict  or  annul  the 
force  and  operation  of  that  section,  it  would  have 
evidenced  such  purpose  in  express  terms." 

Concluding  its  opinion,  the  Court  said: 

"It  wtil  may  be,  as  claimed  by  defendants,  that 
none  of  the  acts  committed  were  actuated  by  any 
malice  towards  Campbell,  personally,  but  were  in  all 
things  done  to  increase  the  force  and  power  of  the 
defendant  union,  and  for  the  betterment  of  its  mem- 
bers. Nevertheless,  it  cannot  be  disguised  that  the 
immediate  object  of  these  acts  was  to  restrain  plain- 
tiff's trade,  and  the  law  looks  to  the  immediate,  and 
not  the  incidental,  object  of  the  ccmibination. 

"Malice  is  not  an  essential  element  in  an  action 
under  the  statute.  The  sole  inquiry  is,  was  the  com- 
bination formed  for  a  purpose  prohibited  by  the  law, 
and  whether  the  parties  intended  to  violate  the  same 
is  immaterial." 

This  is  a  very  well  considered  opinion  and  brings 
the  issue  squarely  before  the  higher  court  as  to 
whether  a  labor  organization  may  destroy  the  busi- 
ness  of  an  employer,  who  has  no  controversy  with  his 
employes  as  to  wages,  hours  or  working  conditions, 
but  who  merely  chooses  to  exercise  the  right  of  a 
free  man  to  employ  whomsoever  he  will. 
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Coercive  Methods  to  Obtain  Qosed  Shop  Unlawful— Merit  of 

Injunctive  Relief 


W.  B.  Coon  Company,  Inc.  v.  Meinhart,  et  al.  (Su- 
preme Court  for  Monroe  County,  N.  Y.) 

The  plaintiff  is  a  manufacturer  of  shoes  at  Roches- 
ter, N.  .Y.  and  employs  about  250  workmen.  Prior 
to  January  15,  1920,  the  plaintiff  operated  an  open 
shop,  but  under  conditions  provided  for  by  an  agree- 
ment with,  the  United  Shoe  Workers  of  America.  The 
conditions  were  satisfactory  to  its  employes.  The 
defendant  Meinhart,  organizer  for  the  United  Shoe 
Workers  of  America,  demanded  of  the  superintendent 
of  the  Company  that  he  discharge  two  of  the  employes 
of  the  plaintiff,  under  threat  of  strike.  The. Company 
refused  to  discharge  them,  and  on  the  15th  of  January, 
Meinhart  called  a  strike.  About  one-half  of  the  work- 
men left  and  those  remaining  expressed  a  preference 
for  membership  in  the  Boot  and  Shoe  Workers'  Union, 
affiliated  with. the  American  Federation  of  Labor.  The 
plaintiff  thereupon  made  a  closed  shop  contract  with 
the  Boot  and  Shoe  Workers'  Union,  and  the  defend- 
ants were  advised  thereof  about  February  .4th.  The 
defendants  picketed  the  plant,  assaulted  some  of  its 
workmen,  followed  them  through  the  streets,  advised 
their  families  that  they  were  in  danger,  and  called 
them  vile,  insulting  and  opprobrious  names.  The  com- 
plaint alleges  that  sometimes  the  pickets  numbered 
200.  They  not  only  interfered  with  .employes,  but 
with  other  persons  having  business  with  the  plaintiff, 
and  it  is  alleged  that  the  defendants  brought  outsiders 
into  Rochester  ,to  aid  in  the  picketing.  It  appeared 
from  affidavits  accompanying  the  complaint  that  de- 
fendants expressed  their  intention  to  compel  the  plain- 
tiff to  sign  a  closed  shop  contract  with  them,  or  to 
drive  it  out  of  business.  The  affidavit  of  the  superin- 
tendent of  plaintiff's  factory  says  that  he  has  taken 
no  unusual  steps  to  replace  the  striking  labor,  but 
that  only  by  assurances  to  the  employes  that  the  law 
will  be  invoked  to  stop  the  conduct  of  the  defendants 
has  he  been  able  to. retain  the  workers  that  he  had. 

On  March  16th  the  plaintiff  brought  this  action  by 
Lynn  Brothers,  its  attorneys,  and  the  motion  by  the 
defendants  to  vacate  an  injunction  pendente  lite  came 
on  to  be  heard  before  Rodenbeck,  J.,  who  also  pre- 
sided at  the  trial  of  the  Michaels,  Stern  &  Company 
case  against  The  Amalgamated  Clothing  Workers  of 
America.  In  its  opinion,  on  the  question  of  defend- 
ants' attempt  to  compel  the  plaintiff  to  run  a  closed 
shop,  the  Court  says: 

''On  the  face  of  it  this  is  an  effort  by  the  defendants, 
if  the  allegations  in  the  complaint  are  true,  to  prevent 


by  compulsion  persons  not  members  of  the  union 
from  working  or  securing  emplo}nnent  in  the  plain- 
tifTs  shop.  If  this  effort  could  be  carried  to  a  success- 
ful conclusion  in  all  of  the  shoe  factories  in  the  city 
of  Rochester,  it  would  be  impossible  for  a  shoe  worker 
not  a  member  of  the  United  Shoe  Workers  imion  to 
obtain  emplo}nnent  at  his  trade  in  the  city  unless  he 
joined  that  union.  It  is  sufficient  to  say  that  a  ccmi- 
bination  for  such  a  purpose  even  in  a  single  shop  which 
seeks  to  coerce  the  discharge  of  a  person  employed 
in  a  factory  because  he  is  not  a  member  of  a  union 
is  a  conspiracy  both  under  the  penal  laws  of  this  state 
and  under  the  decisions  of  the  courts  and  the  act  of 
one  or  more  of  the  defendants  in  furtherance  thereof  is 
the  act  of  alL  ♦  ♦  ♦  The  people  of  the  state  by  their  rep- 
resentatives in  the  legislature  have  said  that  no  such 
purpose  shall  be  lawful  and  the  highest  court  in  this 
state  upon  principles  of  the  common  law  has  expressed 
the  same  view.  *  *  ♦  The  purpose  to  secure  such  a 
discharge  of  an  employe  is  illegal  and  it  beccxnes 
doubly  so  when  it-  is  supplemented  by  illegal  means 
such  as  threats,  intimidation,  force  or  violence  or  simi- 
lar coercive  measures.  Injimctions  in  strike  cases 
should  be  sparingly  granted  but  there  should  be  no 
hesitancy  in  granting  such  relief  where  the  facts 
clearly  show  an  actual  and  apprehended  violation  of 
substantial  rights  if  others." 

The  Court  turned  to  the  discussion  of  the  merits 
of  injunctive  relief  in  labor  cases,  and  made  the  follow- 
ing clear  statement  of  the  justice  of  their  use: 

"It  is  claimed  by  some  that  injunctions  should  not 
issue  in  labor  cases.  This  is  an  extreme  view  and  is 
not  supported  by  a  reasonable  consideration  of  the 
evils  of  abolishing  such  a  remedy.  As  heretofore  sug- 
gested some  of  the  acts  of  the  defendants  described 
in  the  ccxnplaint  constitute  crime  under  the  penal 
statutes  of  the  state  which  provide  that  it  shall  be  a 
crime  for  two  or  more  persons  to  conspire  'to  prevent 
another  from  exercising  a  lawful  trade  or  calling  or 
doing  any  other  lawful  act  by  force,  threats,  intimida- 
tion, etc'  (Penal  L.  Sec.  580,  subd.  5)  and  the  as- 
saults alleged  to  have  been  committed  in  the  com- 
plaint also  constitute  a  crime  under  the  statutes  of 
the  state  (Penal  L.  Sec.  244)  and  not  only  is  the  per- 
son actually  engaged  in  the  assault  liable  to  prosecu- 
tion therefor  but  one  who  'aids  and  abets  in  its  com- 
mission, and  whether  present  or  absent,  and  a  person 
who  directly  or  indirectly  counsels,  commands,  in- 
duces or  procures  another  to  commit  a  crime'  (Penal 
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L.  Sec.  2).  The  defendants  who  have  violated  any  of 
these  provisions  of  the  statutes  are  liable  to  criminal 
prosecution  therefor,  but  this  remedy  can  be  resorted 
to  only  after  the  commission  of  the  offense  and  after 
the  injury  has  been  done.  This  remedy  is  not  ade- 
quate in  all  cases.  The  very  acts  in  this  case  which 
the  injunction  seeks  to  prevent  the  defendants  from 
doing  illustrate  the  necessity  for  such  a  procedure.  '*'*'*' 
It  restrains  them  generally  from  preventing  by  unlaw- 
ful means  plaintiff  from  carrying  on  its  business  and 
earning  wages  for  its  employes  and  its  employes  from 
working  at  their  trades  and  supporting  themselves 
and  their  families  and  from  resorting  to  physical  vio- 
lence to  accomplish  these  ends.  It  would  be  a  weak 
answer  to  the  remedy  by  injunction  in  this  case  to 
say  that  for  sc»ne  of  these  acts  the  defendants  could 
be  arrested*  It  does  not  appeal  to  a  reasonable  mind 
to  say  that  these  things  must  be  tolerated  in  the  in- 
terests of  the  improvement  of  the  workers  and  that 
the  rights  of  employers  and  employes  must  be  sub- 
ordinated to  the  accomplishment  by  unlawful  methods 
of  these  illegal  ends.  It  is  far  more  rational  to  pre- 
vent the  commission  of  these  acts  when  they  may  be 
reasonably  apprehended  than  to  wait  to  punish  the 
offender  after  some  serious  damage  to  life  or  property 
has  been  done.  The  defendants  cannot  and  should 
not  be  permitted  to  secure  the  illegal  purposes  de- 
scribed in  the  compaint  by  the  unlawful  methods  there 
enumerated  by  acts  that  would  not  be  tolerated  if 
committed  against  them  and  which  they  would  be 
quick  to  resent  by  an  appeal  to  the  courts  if  neces- 
sary. The  defendants  cannot  reasonably  deny  rights 
to  others  which  they  claim  for  themselves.  The  in- 
junction in  this  case  does  not  prohibit  peaceful  methods 
of  picketing  or  peaceful  persuasion  or  any  peaceful 
and  lawful  means  to  accomplish  a  lawful  purpose  but 
is  directed  only  against  illegal  purposes  and  unlawful 
methods  both  of  which  the  law  condemns  whether 
indulged  in  by  the  defendants  or  anyone  else.  The 
course  pursued  by  the  defendants  as  described  in  the 
c(»nplaint  is  the  substitution  of  the  doctrine  of  rule 
or  ruin,  upon  which  no  genuine  progress  in  industrial 
affairs  can  be  achieved,  for  the  principle  of  reason 
and  right,  upon  which  alone  real  advancement  can  be 
attained.    There  must  be  an  exemplification  on  all 


sides  of  the  essence  of  fair  play  and  justice  in  labor 
matters,  a  recognition  of  reciprocal  rights  and  a  return 
to  the  spirit  of  law  and  order,  if  there  is  to  be  a  true 
solution  of  the  industrial  problems  that  confront  the 
present  age." 

Turning  then  to  the  scope  of  the  injunction  granted 
pendente  lite,  the  Court  said: 

"In  the  injunction  under  consideration  the  language 
runs  against  'all  other  persons'  without  connecting  them 
with  the  defendants  and  there  should  be  added  after  this 
language,  the  words  'acting  in  combination  or  collusion 
with  them  or  in  assertion  of  their  rights  or  claims/  This 
view  does  not  mean  that  persons  who  are  not  defendants 
or  connected  with  the  defendants,  knowing  of  the  in- 
junction, may  not  be  punished  for  contempt  for  a  viola- 
tion of  its  provisions.  They  may  be  punished  just  the 
same  not  because  of  a  violation  of  a  direction  of  the 
Court  to  them  to  refrain  from  doing  certain  acts,  but 
because  of  their  disregard  for  the  authority  of  the  courts. 
In  a  case  where  a  person  referred  to  in  the  injunction 
is  directly  restrained  by  its  language,  he  may  be  punished 
for  contempt  for  violating  the  injunction  but  where  he 
is  not  referred  to  and  yet  knows  of  the  injunction,  he 
may  nevertheless  be  punished  but  upon  the  grotmd  that 
he  is  defying  the  authority  of  the  courts.  It  is  therefore 
unnecessary  and  improper  to  include  in  a  temporary  in- 
junction persons  not  acting  for  or  with  the  defendants 
and  the  injunction  should  be  modified  accordingly.'' 

In  this  case  as  in  the  case  of  Michaels  v.  Hillman, 
2  Law  and  Labor  170,  the  Court  seems  to  be  seek- 
ing to  hold  that  a  strike  to  compel  a  closed  shop  is  un- 
lawful. The  Court  of  Appeals  of  New  York,  in  the  case 
of  Curran  v.  Galen,  cited  by  the  Court  in  this  case,  did 
hold  that  it  was  unlawful  to  coerce  the  discharge  of  a 
workman  by  a  strike,  but  in  the  subsequent  case  of 
National  Protective  Association  v.  Cummings,  170  N.  Y. 
315,  the  Court  held  that  a  strike  to  compel  the  em- 
ployer to  operate  a  closed  shop  was  lawful.  The 
distinction  in  New  York  State  seems  to  be  between 
the  demand  for  the  discharge  of  a  particular  man  in 
order  to  effect  a  closed  shop  and  a  strike  to  compel 
the  employer  to  sig^  a  closed  shop  agreement.  At 
any  rate,  many  cases  seem  to  be  leaning  toward  the 
idea  that  a  strike  for  the  closed  shop  is  more  subject 
to  restriction  than  a  strike  for  wages. 


The  Kansas  Industrial  Court  an  Administrative  Body— Mine  Leader 

Must  Testify 


State  of  Kansas  v.  Howat,  et  al.  (Supreme  Court  of 
Kansas.) 
It  will  be  remembered  that  at  the  instance  of  miners 
in  Crawford  County,  Kansas,  the  Court  of  Industrial 


Relations  convened  in  that  County  to  make  an  investiga- 
tion of  conditions  in  the  mine  fields  there.  The  Court 
summoned  Howat,  President  of  District  14  of  the  United 
Mine  Workers  of  America,  and  Dorchy,  Harvey,  Foster 
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and  Cunningham,  who  with  Howat  refused  to  obey  the 
summons.  Thereupon  the  Court  applied  to  the  District 
Court  for  Crawford  County  for  its  subpoena  directing 
these  men  to  appear  and  give  testimony.  They  failed 
to  obey  the  subpoena  and  were  adjudged  guilty  of  con- 
tempt. They  were  placed  in  prison  until  such  time  as 
they  would  answer,  but  were  subsequently  released  on 
bond.  From  the  decision  holding  them  in  contempt  they 
appealed  to  the  Supreme  Court  of  Kansas,  which  ren- 
dered its  decision  on  July  19th. 

Upon  their  appeal  the  miners  stated  twenty-one  separate 
objections  based  on  the  alleged  unconstitutionality  of  the 
act  creating  the  Court  of  Industrial  Relations;  but  the 
Supreme  Court  held  that  the  validity  or  invalidity  of 
that  act  would  have  nothing  to  do  with  the  demand  that 
Howat  testify  before  the  Court,  because  it  did  not  appear 
that  the  privileges  claimed  by  Howat  under  the  constitu- 
tional guarantees,  which  the  act  was  alleged  to  violate, 
would  be  denied  by  the  mere  fact  of  his  giving  testimony. 
The  Court  pointed  out  that  it  was  a  well  established  prin- 
ciple that  the  constitutionality  of  an  act  of  the  legislature 
cannot  be  challenged  except  by  one  whose  constitutional 
privileges  are  threatened  by  the  enforcement  of  the  act. 
All  that  had  so  far  been  required  of  Howat  as  a  result 
of  the  act  was  that  he  testify.  If,  as  a  matter  of  fact, 
when  he  came  to  testify,  there  was  reason  to  object  to 
the  questions  on  the  ground  that  the  answers  might 
tend  to  incriminate  him,  that  would  be  the  time  for  him 
to  raise  objection. 

The  Court  also  held  that  insomuch  as  the  act  creating 
the  Court  of  Industrial  Relations  made  the  Court  the 
successor  to  the  Public  Utilities  Commission,  the  Court 
would  have  legal  existence  unless  that  Commission  was 
a  nullity,  that  the  power  to  investigate  controversies 


relating  to  the  operation  of  various  industries,  including 
coal  mining,  and  the  taking  of  evidence  and  making 
findings  thereon,  and  reporting  to  the  Governor,  were 
provisions  clearly  competent  for  the  legislature  to  author- 
ize.   The  Court  said: 

''Inasmuch  as  the  police  power  extends  to  the  pro- 
tection of  the  welfare  and  convenience,  as  well  as  the 
health,  safety  and  morals  of  the  public,  it  may  mani- 
festly be  invoked — as  in  the  present  instance — ^to  pre- 
vent the  interruption  in  the  production  of  a  commodity 
so  vitally  necessary  to  the  people  of  this  state  as  coal, 
so  long  as  the  means  employed  are  not  for  some 
special  reason  obnoxious  to  constitutional  provisions. 
There  is  abundant  field  for  the  operation  of  the  act 
under  consideration  even  if  every  portion  of  it  to 
which  a  specific  objection  has  been  urged  were  en- 
tirely eliminated.** 

The  Court  went  on  to  point  out  that  the  act  itself 
provided  that  if  the  Court  should  find  any  provision  of 
the  act  unconstitutional,  it  should  not  for  that  reason 
declare  the  entire  act  invalid.  Therefore,  as  to  the 
specific  sections  of  the  act  which  might  be  invalid,  it 
remains  for  those  persons  who  are  threatened  with  in- 
jury by  their  enforcement  to  raise  objection.  As  to  the 
character  of  the  Court  of  Industrial  Relations,  the  Su- 
preme Court  said : 

"The  occasion  for  the  aid  of  the  district  court  being 
invoked  to  require  the  attendance  of  witnesses  before 
the  Court  of  Industrial  Relations  arises  from  the  well 
understood  fact  that  the  later  body  in  spite  of  its 
name  is  an  administrative  and  not  strictly  a  judicial 
tribunal  and  is,  therefore,  regarded  as  incapable  of  en- 
forcing its  own  process.*' 


Part  of  the  Court  of  Industrial  Relations  Act  of  Kansas  Declared  Void 


State  of  Kansas  v.  Scott,  (In  the  District  Court  of 
Wyandotte  County,  Kansas). 

The  State  of  Kansas  began  a  criminal  proceeding 
against  Jerry  Scott  for  violation  of  Section  17  of  the 
Court  of  Industrial  Relations  Act,  which  provides  that 
it  shall  be  unlawful  for  any  person,  firm  or  corpora- 
tion to  do  or  fail  to  do  any  of  the  things  forbidden  or 
commanded  by  the  Act,  or  to  induce  or  intimidate  any- 
one engaged  in  the  industries  affected  by  the  Act  to 
do  any  act  forbidden  or  fail  in  any  act  enjoined  by 
the  provisions  of  the  law,  with  a  view  to  hindering, 
delaying,  limiting  or  suspending  the  operation  of  those 
industries,  and  prohibiting  picketing  and  the  use  of 
threats  or  violence  to  induce  persons  to  quit  their 
employment  or  deterring  persons  from  accepting  em- 


ployment in  any  of  those  industries,  providing,  how- 
ever, that  it  is  not  a  criminal  offense  for  an  individual 
to  quit  work.  The  defendant  moved  to  quash  the 
information  against  him  and  on  the  motion  claimed 
that  the  Act  violated  many  provisions  of  the  Consti- 
tutions of  Kansas  and  of  the  United  States.  Among 
other  things,  he  claimed  that  the  proviso  of  Section  17 
prohibiting  picketing  was  a  subject  not  clearly  ex- 
pressed in  the  title  to  the  Act  and  not  germane  to 
what  was  expressed,  in  violation  of  Article  2  of  the 
Constitution  of  Kansas.  The  Court  stated,  that  it 
clearly  appeared  to  it  that  the  State,  through  the  legis- 
lature, had  "The  right  and  power  to  deal  with  and 
settle  industrial  disputes,  and  that  its  powers  were 
ample  to  accomplish  the  object  sought  to  be  attained 
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by  the  enactment  of  the  law  known  as  the  Industrial 
Court  law.  The  only  thing  for  serious  consideration 
by  this  Court  is,  as  to  whether  in  the  effort  made  by 
the  legislature,  it  has  kept  -within  constitutional 
bounds."  The  title  of  the  act  creating  the  Court  of 
Industrial  Relations  is  as  follows: 

''Creating  the  Court  of  Industrial  Relations,  defin- 
ing its  powers  and  duties,  and  relating  thereto,  abolish- 
ing the  Public  Utilities  Commission,  repealing  all  acts 
and  parts  of  acts  in  conflict  therewith,  and  providing 
penalties  for  the  violation  of  this  act." 

After  a  discussion  of  decisions  in  the  higher  court 
construing  the  constitutional  provision  that  the  title 
to  an  act  must  fairly  express  the  object  sought  to  be 
accomplished  by  the  act,  the  Court  went  on  to  say : 

"Is  the  offense  (picketing)  denounced  in  the  proviso 
in  Section  17  embraced  in  the  title  to  the  Act?  Has 
it  anything  to  do  with  the  Court  of  Industrial  Rela- 
tions or  has  the  Coiut  an3rthing  to  do  with  it?  If  so, 
under  what  part  of  the  title  does  it  fall? 

"It  has  nothing  to  do  with  the  establishment  of  a 
court;  does  not  fall  within  any  of  its  powers  or  duties, 
has  nothing  to  do  with  the  abolishment  of  the  Public 
Utilities  Commission.  *  *  * 

"The  real  object — 'Subject'  is  the  constitutional 
word,— of  this  Act  was  to  abolish  the  old  Public 
Utilities  Conunission,  and  to  confer  the  power  of  the 
old  on  the  new  board  which  the  Statute  creates  and 
to  enlarge  the  powers  theretofore  exercised  in  the 
matter  of  settling  industrial  disputes. 


"It  is  difficult  to  see  how  the  subject  as  expressed 
in  the  title  will  support  an  act  to  define  and  punish 
certain  misdemeanors  not  related  to  the  subject.  *  *  * 

"Reading  the  title  to  the  effect  that  a  Court  is  to 
be  established  and  the  Utilities  Commission  abolished, 
does  not  warn  the  reader  that  new  statutory  offenses 
in  no  way  affecting  the  powers  and  duties  of  the 
Court,  are  to  be  defined  and  punished.  ^  *  * 

"As  to  the  offense  charged  in  the  Proviso  of  Sec- 
tion 17,  it  is  as  though  the  Court  of  Industrial  Rela- 
tions had  never  been.  The  offense  is  not  against  any 
order  of  the  Court;  not  aimed  at  any  interference  with 
the  duties  of  the  Court;  not  a  matter  of  which  it 
takes  cognizance  at  any  stage." 

The  opinion  of  the  Court  points  out  an  error  which 
can  be  easily  cured  by  an  act  of  the  legislature  amend- 
ing the  title.  If  the  people  of  Kansas  are  well  satisfied 
with  this  law,  and  will  sustain  the  legislature  in  at- 
tempts to  perfect  it,  decisions  of  this  tenor  will  not 
give  any  satisfaction  to  the  radical  law  defying  labor 
element  in  Kansas,  which  seems  to  be  confined  to 
Alexander  Howat  and  his  friends  in  the  coal  fields. 
It  is  not  to  be  overlooked  that  they  have  carried  their 
defiance  of  law  to  such  an  extent  as  to  bring  the  con- 
demnation of  the  president  of  the  United  Mine 
Workers  upon  them.  But  whether  this  condemna- 
tion is  because  of  Howat's  defiance  of  law,  or  merely 
because  of  the  misfortunes  which  have  followed  the 
mine  workers  under  his  leadership,  is  not  clearly  re- 
vealed by  President  Lewis. 


The  Industrial  Program  of  the  Non-Partisan  League  Does  Not  Violate  the 

Federal  Constitution 


Green,  et  al.  v.  Frazier,  (40  Sup.  Ct.  499.) 

In  the  March  issue,  2  Law  and  Labor  68,  there 
appeared  a  review  of  the  opinion  of  the  Supreme  Court 
of  North  Dakota  dismissing  the  complaint  of  certain 
tax  payers  against  the  provisions  of  the  laws  of  1919, 
of  North  Dakota,  providing  for  the  taxation  of  people 
in  order  to  permit  the  state  to  operate  a  bank,  to  en- 
gage in  the  mill  and  grain  elevator  business,  and  the 
business  of  loaning  money  on  easy  terms  for  home 
building.  The  case  submitted  the  entire  industrial 
program  of  the  Non-Partisan  League  to  the  scrutiny 
of  the  Court,  which  held  that  the  enterprises  about  to 
be  undertaken  by  the  state  were  necessary  for  the 
public  welfare,  that  the  public  interest  had  not  been 
subserved  by  private  management  of  similar  enter- 
prises- and  that  it  was  not  a  violation  of  the  Constitu- 
tion of  either  the  United  States  or  the  State  of  North 
Dakota  to  tax  the  people  in  order  that  the  state  might 


perform  these  necessary  and  legitimate  functions.  The 
program  is,  of  course,  the  most  socialistic  which  has 
been  attempted  anywhere  in  the  United  States. 

An  appeal  was  taken  to  the  Supreme  Court  on  sev- 
eral grounds,  where  it  was  pointed  out  by  Mr.  Justice 
Day,  who  delivered  the  opinion  of  the  Court,  that  "So 
far  as  the  decision  rests  on  state  grounds,  it  is  con- 
clusive," and  whether  taxation  for  the  purposes  of 
the  industrial  program  is  deprivation  of  property  with- 
out due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  was  the  only  question  which 
the  Supreme  Court  would  consider.  After  calling  at- 
tention to  the  fact  that  the  due  process  clause  contains 
no  specific  limitation  upon  the  right  of  states  to  tax, 
that  however,  it  has  become  settled  that  the  states 
have  no  authority  to  tax  for  merely  private  purposes, 
but  that  every  presumption  is  in  favor  of  the  validity 
of  taxes  imposed  by  the  states,  "and  only  clear  and 


Digitized  by 


Googl( 


September,  1920 


Law    and    Labor 


Page  219 


demonstrated  usurpation  of  power  will  authorize  ju- 
dicial interference  with  legislative  action,"  the  Court 
says: 

''In  the  present  instance  under  the  authority  of  the 
Constitution  and  laws  prevailing  in  North  Dakota 
the  people,  the  legislature,  and  the  highest  court  of 
the  state  have  declared  the  purpose  for  which  these 
several  acts  were  passed  to  be  of  a  public  nature,  and 
within  the  taxing  authority  of  the  state.  With  this 
united  action  of  people,  legislatiure  and  court,  we  are 
not  at  liberty  to  interfere  unless  it  is  clear  beyond 
reasonable  controversy  that  rights  secured  by  the 
federal  Constitution  have  been  violated.  What  is  a 
public  purpose  has  given  rise  to  no  little  judicial  con- 
sideration. Courts,  as  a  rule,  have  attempted  no  ju- 
dicial  definition  of  a  'public'  as  distinguisftied  from  a 
'private'  purpose,  but  have  left  each  case  to  be  deter- 
mined by  its  own  peculiar  circumstances. 

"  'Necessity  alone  is  not  the  test  by  which  the  limits 
of  state  authority  in  this  direction  are  to  be  defined, 
but  a  wise  statesmanship  must  look  beyond  the  ex- 
penditures which  are  absolutely  needful  to  continue 
the  existence  of  organized  government,  and  embrace 
others  which  may  tend  to  make  that  government  sub- 
serve the  general  well-being  of  society,  and  advance 
the  present  and  prospective  happiness  and  prosperity 
of  the  people.'  Cooley,  Justice,  in  People  v.  Salem, 
20  Mich.  452,  4  Am.  Rep.  400. 

"Questions  of  policy  are  not  submitted  to  judicial 
determination,  and  the  courts  have  no  general  author- 
ity of  supervision  over  the  exercise  of  discretion  which 
under  our  system  is  reposed  in  the  people  or  other 
departments  of  government  *  *  * 

"With  the  wisdom  of  such  legislation,  and  the 
soundness  of  the  economic  policy  involved  we  are  not 
concerned.  Whether  it  will  result  in  ultimate  good 
or  harm  it  is  not  within  our  province  to  inquire." 

The  Court  then  considered  the  grounds  upon  which 
the  Supreme  Court  of  North  Dakota  held  that  the  in- 
dustrial program  of  the  Non-Partisan  League  was  a 
reasonable  and  necessary  exercise  of  the  police  power 
in  the  interests  of  the  welfare  of  the  people  of  that 
state.  The  Court  reviewed  the  doctrine  of  Jones  v. 
City  of  Portland,  245,  U.  S.  217: 


"In  that  case  we  reiterated  the  attitude  of  this 
Court  towards  state  legislation,  and  repeated  what  had 
been  said  before,  that  what  was  or  was  not  a  public 
use  was  a  question  concerning  which  local  authority, 
legislative  and  judicial,  had  especial  means  of  securing 
information  to  enable  them  to  form  a  judgment,  and 
particularly  that  the  judgment  of  the  highest  court 
of  the  state,  declaring  a  given  use  to  be  public  in  its 
nature,  would  be  accepted  by  this  Court  unless  clearly 
unfounded.  In  that  case  the  previous  decisions  of  this 
Court,  sustaining  this  proposition,  were  cited  with 
approval,  and  a  quotation  was  made  irom  the  opinion 
of  the  Supreme  Court  of  Maine  justifying  the  legisla- 
tion under  the  conditions  prevailing  in  that  state.  We 
think  the  principle  of  that  decision  is  applicable  here. 

"Under  the  peculiar  conditions  existing  in  North 
Dakota,  which  are  emphasized  in  the  opinion  of  its 
highest  court,  if  the  state  sees  fit  to  enter  upon  such 
enterprises  as  are  here  involved,  with  the  sanction  of 
its  Constitution,  its  legislature  and  its  people,  we  are 
not  prepared  to  say  that  it  is  within  the  authority  of 
this  court,  in  enforcing  the  observance  of  the  Four- 
teenth Amendment,  to  set  aside  such  action  by  ju- 
dicial decision." 

It  was  pointed  out  in  the  review  of  the  decision  of 
the  Supreme  Court  of  North  Dakota,  in  the  March 
issue  of  Law  and  Labor,  that  this  decision,  up- 
held by  the  Supreme  Court,  as  we  expected  it  would 
be,  will  have  a  decided  influence  upon  the  decision  of 
the  Courts  of  Kansas  when  asked  to  pass  upon  the 
Constitutionality  of  the  Kansas  Industrial  Court  Act. 
The  clear  statement  of  the  Supreme  Court  in  this 
case  as  to  the  full  power  of  the  State  Courts  to  decide 
what  businesses  are  in  their  localities  affected  with 
the  public  interest  and  subject  to  state  regulation, 
operation  or  ownership  is  distinctly  applicable  to  any 
appeal  to  the  Federal  Courts  on  the  constitutionality 
of  the  Kansas  statute.  The  Kansas  Court  has  said 
in  the  case  just  reviewed  on  page  217  of  this  issue 
that  it  may  be  that  there  are  provisions  of  that  law 
that  are  unconstitutional,  but  that  the  power  of  the 
legislature  to  deal  with  the  matters  involved  in  that 
law  cannot  be  questioned,  or  that  the  public  interest 
in  the  subject  matter  of  that  law  cannot  be  denied. 


Picketing  Enjoined  in  Idaho 


Robison,  et  al.  v.  Hotel  &  Re3taurant  Employes  Local 
No.  782,  (District  Court,  Third  Judicial  District 
of  Idaho.) 

This  was  an  action  by  six  restaurant  proprietors 
to  restrain  the  officers  and  members  of  the  Hotel  & 
Restaurant  Employes  Union  from  picketing:  their  res- 


taurants in  furtherance  of  a  strike  begun  on  March 
20th.  The  pickets  carried  placards  pinned  on  their 
clothing  stating,  "This  house  is  unfair  to  organized 
labor,"  and  called  out  to  the  patrons  of  the  restaurants, 
"This  house  is  unfair  to  organized  labor;  why  patronize 
an  unfair  house,  why  not  patronize  a  house  with  or- 
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ganized  labor?"  "This  house  is  unfair  to  organized 
labor ;  why  not  patronize  a  union  shop.  Go  where  they 
have  all  white  help.  This  beanery  is  on  the  bum.  Why 
not  patronize  a  union  house,  and  then  you  will  not 
have  to  turn  your  back  to  the  public  and  will  not 
have  to  be  ashamed.  This  house  is  unfair  and  will 
be  unfair  to  you."  "If  you  expect  to  do  any  business 
in  this  town  you  had  better  not  patronize  this  res- 
taurant." It  does  not  appear  that  there  were  any  in- 
stances of  violence  or  disorder  in  front  of  the  restau- 
rants and  the  business  agent  of  the  union  in  his  affi- 
davit states  that  the  pickets  were  instructed  to  walk 
at  least  ten  feet  away  from  the  buildings,  so  that  they 
would  not  obstruct  the  entrances  thereto  and  that  they 
were  instructed  to  speak  only  in  an  ordinary  tone  of 
voice. 

The  defendants  demurred  to  the  complaint  and  so 
brought  the  issue  to  the  Court  without  a  trial  upon 
the  merits  as  to  the  facts,  and  the  Court  held  that, 
"The  sole  question  to  be  determined  is,  whether  or 
not  picketing  of  the  character  alleged  in  the  complaint 
and  admitted  by  the  defendants  is  legal."  After  ex- 
amining the  authorities  the  judge  expressed  the  opin- 
ion that  there  could  not  be  such  a  thing  as  peaceful 
picketing,  and  discussed  the  issue  in  the  following 
language : 

"The  right  of  the  defendants  to  organize  and  cease 
to  work  under  such  conditions  as  they  deem  necessary 
is  not  questioned.  The  question  is,  when  a  body  of 
organized  laborers  deem  they  have  a  grievance  suffi- 
cient to  call  a  strike,  how  far  can  they  go  towards 
accomplishing  their  purpose  of  forcing  the  opposite 
party  to  accede  to  their  demands?  It  seems  to  me 
that  the  inherent  weakness  of  the  decisions  which 
hold  that  peaceful  picketing  is  lawful,  when  not  ac- 
c(»npanied  by  acts  of  violence,  threats,  intimidation 
or  coercion  is,  that  such  courts  permit  by  one  method 
the  very  thing  they  condemn  by  another  method.  All 
are  agreed  that  picketing  accompanied  by  threats,  vio- 
lence, intimidation  or  coercion  is  illegal  and  should  be 
restrained.  Picketing  in  this  manner  would  ordinarily 
result  in  the  closing  up  of  an  establishment  at  once, 
while  the  so-called  'peacef ul  picketing^  would  permit  it 
to  run  for  some  time,  and  then  be  forced  to  shut  down 
by  reason  of  the  fact  that  employes  could  not  be  ob- 


tained or  the  patronage  of  the  place  reduced  to  such 
an  extent  as  to  result  in  its  closing.  It  seems  clear 
that  the  picketing  in  this  instance  has  resulted  in  ma- 
terial damage  to  each  of  the  plaintiffs.  The  plaintiffs 
are  carrying  on  a  lawful  business,  in  a  lawful  manner, 
and  their  right  to  continue  to  do  so  is  a  valuable 
property  right,  which  the  Courts  will  protect.  *  *  ♦ 
If  it  be  a  fact  that  picketing  of  the  nature  set  forth 
in  the  complaint  would  ultimately  result  in  the  same 
end  as  that  accomplished  by  means  of  outrigfht  intimi- 
dation, threats,  coercion  or  violence,  how  can  it  be 
said  that  there  is  not  an  element  of  intimidation  and 
coercion  in  conducting  picketing  in  the  manner  set 
forth  in  the  complaint?  I  appreciate  that  this  is  a  case 
of  considerable  importance,  and  I  have  endeavored  to 
give  it  the  consideration  which  it  merits,  and  from  an 
examination  of  the  authorities  which  I  deem  are  the 
best  reasoned,  it  would  seem  that  the  defendants'  acts 
could  not  be  justified  upon  the  ground  of  ccxmpetition, 
or  that  they  were  merely  using  peaceable  persuasion 
and  argument  in  furtherance  of  their  demands.  In 
Barnes  v.  Chicago  Typo.  Union  (111.),  83  N.  E.  940* 
it  is  held  that  picketing  is  a  subterfuge  for  persuasion 
and  in  reality  it  is  intimidation.  The  picketing  in  this 
instance  may  be  said  to  have  been  peaceable  to  the 
extent  that  no  breaches  of  the  peace  were  disclosed, 
but  it  would  seem  to  be  illegal  in  the  sense  that  it  was 
designed  and  intended  to  intimidate  or  force  the  plain- 
tiffs into  an  agreement  against  their  will,  and  which, 
in  fact,  was  causing  them  material  injury  and  dam- 
age. ♦  ♦  *  Other  cases  might  be  cited  but  those  re- 
ferred to  contain  all  of  the  authorities  holding,  gen- 
erally speaking,  that  picketing  is  illegal.  The  fact 
that  the  pickets  were  maintained  during  the  hours  of 
the  day  which,  in  all  probability,  business  was  the 
heaviest,  is  an  indication  that  the  defendants  intended 
to  cause  the  plaintiffs  injury  and  damage.  A  man  is 
presumed  to  know  and  intend  the  usual  and  ordinary 
consequences  of  his  acts.  One  individual's  rights 
should,  cease  where  the  other's  begin.  The  mere  fact 
that  the  defendants  had  a  grievance  against  the  plain- 
tiffs which  in  their  judgment  justified  the  strike  does 
not,  as  a  matter  of  right,  allow  them  to  follow  this 
up  with  such  means  as  would  result  in  the  destruc- 
tion of  the  plaintiff's  business  or  property." 


Picketing  Limited  to  Two  Pickets 


The  Ice  Delivery  Company  of  Spokane,  et  aL  v.  Local 
No.  690  of  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen  &  Helpers  of 
America  (Superior  Court,  Spokane  County, 
Wash.). 


The  Ice  Delivery  Company  of  Spokane,  The  Spokane 
Transfer  &  Storage  Company,  The  Pacific  Transfer  Com- 
pany, The  Johnson-Bungay  Fuel  Company,  The  Diamond 
Ice  &  Fuel  Company,  The  Grimmer  Storage  &  Truck 
Line,  The  Montana  Transfer  Company,  The  Beardmore 
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Transfer  Line  and  The  McAllister  Warehouse  Company, 
all  of  Spokane,  Washington,  are  engaged  in  transferring 
and  conveying  goods,  and  prior  to  May  12th  most  of  their 
teamsters  were  members  of  the  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Stablemen  &  Helpers  of 
America.  On  May  12th  the  union  called  a  strike  on 
these  companies,  because  of  their  refusal  to  sign  closed 
shop  contracts.  Thereafter  picketing  occurred,  accom- 
panied by  the  use  of  vile  language  and  threatening  and 
intimidating  activities  by  the  pickets.  They  followed  the 
wagons  of  the  plaintiff  companies  through  the  streets  and 
followed  the  drivers  into  the  houses  where  deliveries 
were  made,  informing  persons  to  whom  the  deliveries 
were  made  that  the  drivers  were  "scabs"  and  warning 
them  not  to  patronize  the  plaintiffs  any  more.  Several 
assaults  were  alleged  by  the  plaintiffs.  The  plaintiffs 
through  their  attorney,  Oscar  Cain,  made  application  for 
an  injunction,  and  upon  the  return  of  an  order  to  show 
cause  why  a  temporary  injunction  should  not  issue  the 
defendants  failed  to  answer  the  complaint  or  to  submit 
answering  affidavits.  On  May  27th  an  injunction  issued. 
The  interesting  feature  of  this  injunction  is  that,  although 
it  does  not  deny  the  right  peacefully  to  picket,  it  limits 
the  number  of  pickets  who  may  station  themselves  before 
each  of  the  stations  and  depots  of  the  plaintiffs.  This 
affords  the  defendants  the  opportunity  to  exercise  their 
rights  under  the  theory  of  the  law  of  peaceful  picketing. 


but  prevents  their  gathering  in  such  numbers  as  to  make 
it  certain  that  the  picketing  will  not  be  peaceful.  The 
important  features  of  the  order  are  as  follows : 

"Considered,  Ordered  and  Adjudged,  by  the  Court 
that  the  defendant,  its  members  and  all  persons  acting 
by,  through  or  under  them,  be  and  they  are  hereby  en- 
joined and  restrained  from  threatening  or  intimidating 
the  employes  of  plaintiff  or  any  of  them,  or  from  doing 
any  violence  to  them  or  any  of  them. 

"It  is  further  Ordered,  that  this  restraining  order  shall 
not  be  construed  to  preclude  one  or  two  of  the  members 
of  the  defendant  from  appearing  at  the  stations  depots 
or  other  places,  exclusive  of  the  premises  of  the  plaintiff, 
for  the  purpose  of  endeavoring  to  persuade  employes  of 
the  plaintiff  to  quit  work  or  to  join  the  Union  and  talk- 
ing to  him  for  that  purpose,  providing  such  employes  are 
willing  to  listen  to  such  persuasion  and  that  no  intimida- 
tion is  used." 

The  defendants  invoked  the  Washington  anti-injunc- 
tion law,  which  is  in  all  essential  respects  similar  to  the 
anti-injunction  section  of  the  Clayton  Act.  The  Court 
in  its  oral  opinion  held,  however,  that  the  law  did  not 
make  legal  picketing  that  was  not  peaceful,  and  that  it 
was,  merely  a  legislative  enactment  of  the  law  as  it  had 
been  understood  and  enforced  in  the  State  prior  to  its 
enactment. 


A  Union  Stipulates  for  the  Payment  of  Damages:  $8,250 


Langenberg  Hat  Company,  et  al.  v.  United  Cloth  Hat 
&  Cap  Makers  of  North  America,  (United  States 
District  Court,  St.  Louis,  Mo.) 

In  September,  1919,  an  injunction  issued  agaiq3t  the 
United  Cloth  Hat  &  Cap  Makers  of  North  America  at 
the  instance  of  seven  concerns  manufacturing  hats  and 
caps  in  the  City  of  St.  Louis.  The  union  had  called  a 
strike  on  August  18th  throughout  the  trade  for  the  pur- 
pose of  unionizing  it.  See  1  Law  and  Labor  149, 
The  injunction  was  subsequently  made  perpetual  and  the 
case  sent  to  a  master  for  the  purpose  of  assessing  dam- 
ages. Before  hearing  was  commenced  the  union,  on 
July  3,  1920,  entered  into  a  stipulation  with  the  plaintiffs 
providing  for  the  payment  of  $8,250  in  three  installments, 
all  within  sixty  days,  in  full  payment  of  costs,  disburse- 
ments and  damages  sustained  by  the  plaintiffs;  but  pro- 
viding, however,  that  in  case  of  failure  to  pay  the  money 


within  the  time  agreed  upon  that  the  hearings  before  the 
master  should  proceed  and  providing  further  that  the 
perpetual  injunction  was  to  stand. 

We  do  not  know,  of  course,  where  the  $8,250  is  coming 
from.  It  is  unlikely  that  the  workers  in  St.  Louis, 
organized  and  stampeded  by  the  agents  of  the  union, 
in  the  excitement  of  the  strike,  had  contributed  enough 
to  the  union  to  pay  these  damages.  It  probably  mu^ 
be  paid  by  workers  in  New  York,  where  the  union  has 
a  strong  following  in  the  hat  and  millinery  trade.  May 
be  it  is  worth  while  to  workers  in  New  York  to  pay 
this  money,  because  of  the  unlawful  acts  of  their  agents 
in  a  city  1,000  miles  away.  But,  what  do  the  agents 
tell  them  and  what  do  they  actually  know  about  why  they 
must  pay  this  money?  There  must  be  a  great  opportunity 
for  worth  while  and  honest  instruction  among  men  whose 
contributions  go  to  paying  damages  for  violations  of  the 
law  by  their  agents.  . 
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The  Amalgamated  Clothing  Workers'  Default  in  St.  Louis 


Missouri  Pants  Manufacturing  Co.  v.  Amalgamated 
Clothing  Workers  of  America,  (United  States 
District  Court,  St.  Louis,  Mo.) 

This  is  an  application  in  the  Federal  Court  for  an 
injunction  to  restrain  the  defendant  officers  and  members 
of  the  Amalgamated  Clothing  Workers  from  conducting 
a  strike  to  unionize  the  plaintiff's  factory.  The  circum- 
stances of  the  defendant's  threat  and  the  ground  of  the 
controversy  is  expressed  in  the  plaintiff's  complaint  in 
the  following  language : 

"During  the  month  of  October,  1919,  as  plaintiff  is 
informed  and  believes,  the  defendant  Frank  Rosenblum, 
a  resident  of  the  State  of  Illinois,  visited  certain  clothing 
manufacturers  in  the  City  of  St.  Louis  with  whom  the 
plaintiff  is  associated,  and  represented  himself  to  be  an 
organizer  and  agent  of  defendant  Amalgamated  Clothing 
Workers  of  America  and  stated  that  it  was  the  purpose  of 
the  Amalgamated  Clothing  Workers  of  America  to  force 
each  and  every  clothing  manufacturer  in  said  City  of 
St.  Louis  to  recognize  said  labor  union  and  to  employ 
only  persons  in  their  business  who  were  members  of  said 
union  and  to  compel  said  manufacturers  to  sign  contracts 
with  said  union  by  which  they  would  be  compelled  to 
surrender  the  management  and  control  of  their  business 
to  said  union  and  its  officers  and  representatives,  and  to 
disturb  and  create  strife  and  discord  in  all  clothing  fac- 
tories in  said  city  and  to  stir  up  dissatisfaction  and  ill- 
feeling  on  the  part  of  all  employes  therein  toward  such 
manufacturers  and  that  if  said  clothing  manufacturers 
did  not  recognize  said  union  and  sign  such  contracts  and 
submit  the  control  of  their  business  to  said  organization, 
the  said  union  and  its  officers  and  agents  and  said  na- 
tional organization  would  call  strikes  in  said  factories 
and  picket  and  boycott  the  same  for  the  purpose  of  in- 
timidating such  employes  from  working  therein  and  would 
destroy  the  business  of  said  manufacturers  and  interfere 
with  and  prevent  them  from  buying  and  receiving  mer- 
chandise from  other  states  and  from  selling  and  shipping 
the  clothing  manufactured  by  them  from  the  state  of 
Missouri  to  their  customers  in  other  states.  Plaintiff  is 
informed  and  believes  and  therefore  alleges  the  fact  to 
be  that  the  acts  and  things  done  by  the  defendants  as 
hereinafter  stated  and  described  are  a  part  of  the  plan 


and  purpose  of  the  defendants  as  above  stated  to  inter- 
fere with  and  control  or  destroy  the  business  of  clothing 
manufacturers  in  the  City  of  St.  Louis,  including  the 
business  of  this  plaintiff.  Plaintiff  states  that  the  de- 
fendants, Conwisher,  Remula  and  Rosenblum,  are  all 
non-residents  of  the  State  of  Missouri  and  are  now  or 
have  recently  been  in  the  said  City  of  St.  Louis  for  the 
purpose  of  carrying  out  the  plan  of  said  Amalgamated 
Clothing  Workers  of  America  to  control  or  to  destroy 
the  plaintiff's  business.  The  plaintiff  does  not  desire  to 
submit  to  the  demands  of  the  defendants  and  to  yield  the 
control  of  its  business  to  them  and  has  refused  to  sign 
any  contract  with  said  union  or  to  turn  over  the  manage- 
ment and  control  of  its  business  to  the  representatives 
of  said  union." 

On  March  1,  1920,  the  defendants  in  pursuance  of  this 
policy  attempted  to  call  a  strike.  It  was  accompanied 
by  the  usual  incidents  of  picketing  and  blocking  the 
entrances  to  plaintiff's  factory,  intimidating  its  workers, 
calling  them  vile  names,  following  them  and  annoying 
them  at  their  homes,  etc.  This  action  was  ccMnmenced  in 
July.  The  defendants  failed  to  answer,  nor  made  any 
appearance.  As  a  result  of  the  default,  a  permanent 
injunction  issued  restraining  the  defendants  from,  among 
other  things,  "stating  to  persons  passing  or  desiring  to 
enter  said  factory  and  place  of  business  that  there  is  a 
strike  on  at  said  factory  and  from  carrying  or  exhibiting 
any  sign  stating  that  there  is  a  strike  on  at  said  factory, 
or  that  the  plaintiff  or  its  officers  are  unfair  to  organized 
labor."  This  case  also  claimed  damages  as  the  result 
of  interference  with  interstate  trade,  under  the  terms  of 
the  Cla)rton  Act,  and  the  decree  provides  for  the  appoint- 
ment of  a  special  Master  to  make  inquiry  as  to  the  dam- 
ages sustained  by  the  plaintiff  and  renders  judgment  in 
the  sum  of  $1,000  against  defendants  for  attorney's  fees. 

There  are  at  the  present  time  cases  pending  in  Pitts- 
burgh brought  by  the  United  States  District  Qothing 
Company,  and  in  Buffalo  by  M.  Wile  &  Company  against 
the  Clothing  Workers,  besides  the  recent  decision  against 
them  in  Rochester  and  the  temporary  injunction  recently 
issued  in  Cincinnati.  It  has  been  an  expensive  year  for 
the  Amalgamated  Clothing  Workers  in  their  efforts  to 
unionize  the  men's  clothing  trades. 


The  Iron  Molders'  Default 


Muncie  Malleable  Foundry  Co.  v.  Marks,  (U.  S.  Dis- 
trict Court,  District  of  Indiana). 
In  the  spring  of  the  present  year  the  Muncie  Malleable 
Foundry  Co.  bought  a  foundry  in  M,uncie,  Ind.,  and 


continued  there  the  employment  of  workers  employed 
by  its  predecessor  upon  the  open  shop  basis.  About  the 
1st  of  July  defendant  Marks,  an  organizer  for  the  Inter- 
national Iron  Molders'  Union  of  North  America,  came 
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to  Muncie  and  commenced  the  organization  of  the  plain- 
tiff's foundry.  On  July  1st  he  called  a  strike  and  ten 
of  the  plaintiff's  molders  and  coremakers  walked  out. 
With  the  assistance  of  members  of  the  union  from  other 
plants  in  the  neighborhood  and  strangers  imported  by 
the  union,  a  system  of  violent  picketing  was  instituted 
and  sixteen  of  the  plaintiff's  other  employes  were  driven 
away.  Several  of  his  employes  were  hit  with  rocks  and 
all  of  them  were  constantly  abused  and  threatened  with 
physical  injury.  The  defendants  invaded  the  colored 
settlements  in  Muncie,  where  common  laborers  employed 
by  the  plaintiff  lived,  and  attempted  to  frighten  them 
and  their  relatives.  Plaintiff  alleged  that  at  times  200 
pickets  were  stationed  in  front  of  the  plant.    No  demand 


was  at  any  time  made  upon  the  plaintiff  by  its  employes, 
the  strike  was  called  without  notice,  and  the  majority 
of  its  employes,  who  are  non-union  men  and  who  have 
lived  in  Muncie  and  worked  in  the  same  plant  for  many 
years,  were  satisfied  in  all  respects  with  their  employ- 
ment. The  plaintiff  brought  an  action  against  Marks 
and  the  other  leaders  of  the  strike  individually  on  July 
17th  and  obtained  an  order  of  the  Court  directing  them 
to  appear  on  July  22nd  to  show  cause  why  a  temporary 
injunction  should  not  issue.  None  of  the  defendants 
appeared,  nor  made  any  move  to  defend  their  cause.  An 
injunction  issued  directing  the  defendants  to  abstain, 
among  other  things,  "from  attempting  to  compel  plaintiff 
in  any  way  to  unionize  its  plant." 


Action  to  Enjoin  Qosed  Shop  Agreement  Fails 


Finnegan   v.   Butler,    et   al.    (Supreme    Court,    Erie 
County,  N.  Y.). 

The  plaintiff  is  the  owner  of  the  Buffalo  Commercial, 
a  daily  evening  newspaper,  which  has  been  actively  en- 
gaged since  May  7th,  1919,  in  a  campaign  against  the 
closed  shop.  The  Buffalo  Commercial  claims  to  be  one 
of  only  four  metropolitan  papers  in  the  United  States 
which  is  not  operating  under  closed  shop  conditions. 

The  defendants  Butler,  Miack,  Connors  and  the  J.  N. 
Matthews  Company  are  the  proprietors  of  the  other  Buf- 
falo daily  papers,  with  whom  the  Commercial  has  been  in 
deadly  conflict  during  the  past  year  in  an  effort  to  ccmipel 
them  to  run  their  press  rooms  open  shop,  and  to  stop  the 
resetting  of  type  in  advertisements  which  have  already 
been  printed  by  the  use  of  mats  made  from  the  original 
set  up  of  the  advertisements.  Incidental  to  this  warfare 
the  Commercial  reduced  the  price  of  its  paper  to  one*  cent 
at  the  time  the  other  papers  proposed  raising  their  prices 
from  two  to  three  cents.  In  this  action  the  plaintiff  sought 
an  injtmction  pendente  lite  to  restrain  the  defendants 
from : 

(1)  Refusing  to  sell  their  newspapers  to  news  dealers 
who  also  handled  plaintiff's  papers  and  from  inducing 
news  dealers  to  refuse  to  handle  the  plaintiff's  papers. 

(2)  Refusing  to  deliver  mats  to  advertisers  who  in- 
tend to  furnish  them  to  the  plaintiff. 

(3)  Continuing  the  practice  of  employing  printers  to 
reset  advertisements  and  from  entering  into  any  agree- 
ment with  any  labor  union  to  provide  that  employes  be 
engaged  in  resetting  advertisements  that  have  already  been 
printed  from  mats. 

(4)  Entering  into  afty  agreement  with  any  labor  union 
to  run  a  closed  shop. 

(5)  Combining  and  conspiring  to  create  or  maintain 
a  monopoly  in  the  production  or  sale  of  newspapers  or 


whereby  competition  in  the  supply  or  price  of  newspapers 
or  advertisements  is  restrained  or  prevented. 

On  the  day  the  motion  for  the  injunction  was  argued 
the  attorney  for  the  plaintiff,  Franklin  R.  Brown,  Esq., 
informed  the  defendants  and  their  attorneys  that  if  they 
would  sign  an  open  letter  to  the  public  that  they  believed 
that  the  closed  shop  contracts,  which  they  were  about  to 
renew  with  the  typographical  union  and  the  custom  of 
allowing  and  paying  members  of  the  union  to  reset  ad- 
vertising matter  which  had  already  been  printed  from 
mats  made  from  the  original  set  up  of  the  advertisements, 
were  good  contracts  and  which  they  ought  in  all  con- 
science to  enter,  then  the  plaintiff  would  withdraw  the 
suit.  The  defendants,  however,  refused  to  sign  any  state- 
ment to  the  effect  that  they  believed  in  the  morality  of 
the  closed  shop  agreement  and  the  closed  shop  practices 
provided  for  in  the  agreement. 

On  May  29th  the  Court  rendered  an  opinion  upon  the 
motion  for  an  injunction  and,  after  stating  the  facts,  said 
briefly  that  in  all  the  matters  sought  to  be  enjoined  it 
did  not  appear  that  the  plaintiff  was  in  any  way  damaged 
by  the  action  of  the  defendants,  except  in  their  effort  to 
prevent  newsdealers  from  handling  his  papers.  The 
Court  found  that  the  custom  of  newspapers  in  supplying 
advertisers  with  mats  was  one  of  courtesy  and  it  afforded 
no  ground  upon  which  the  Buffalo  Commercial  could 
complain  if  they  refused  to  supply  these  mats  when  the 
advertisers  in  turn  furnished  them  for  the  use  of  the 
Commercial. 

Turning  to  the  closed  shop  contracts,  the  Court  said, 
"It  would  be  irrelevant  to  discuss  the  arguments  relating 
to  trade  unions'  limitation  of  work  or  the  closed  shop. 
So  far  as  this  motion  is  concerned  these  subjects  may  be 
considered  as  social  and  economic.  They  may  in  a  proper 
case  become  legal.  The  argument  that  the  defendants 
are  employing  men  in  useless  work,  and  therefore  restrict- 
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ing  the  labor  market  to  the  injury  of  the  plaintiff,  does 
not  convince  me  that  there  is  a  direct  injury  to  the 
plaintiff."  The  Court,  therefore,  enjoined  the  defend- 
ants only  from  "refusing  to  sell  the  defendants'  news- 
papers to  persons  who  may  also  deal  in  and  handle 
plaintiff's  newspaper,  and  inducing  news  boys  or  news 
men  to  refuse  to  handle  or  deal  in  plaintiff's  news- 
paper." 

This  case  is  a  novelty  and  although  the  theory  of  it  is 
somewhat  attenuated  it  is  exceedingly  interesting,  for  it 
cannot  be  denied  that  a  substantial  monopoly  in  the  labor 


in  any  trade  in  a  particular  conmiunity  may  result  in  forc- 
ing unwilling  employers  to  enter  closed  shop  agreements 
in  order  to  get  labor  and  thereby  to  suffer  the  financial 
losses  occasioned  by  closed  shop  operation.  Whether, 
under  such  a  circumstance,  an  employer  can  show- 
direct  injury  it  is  difficult  to  say.  When  individuals 
complain  of  a  monopoly  they  have  to  show  that  the  opera- 
tion of  the  monopoly  is  directed  against  them.  They  can- 
not put  themselves  in  the  position  of  the  state,  which  may 
object  to  the  monopoly  on  the  ground  that  it  is  opposed  to 
public  policy,  and  procure  its  dissolution. 


The  Supreme  Court  of  Switzerland  Holds  a  Political  Strike 
Not  a  Breach  of  Trade  Agreements 


The  July  issue  of  the  Monthly  Labor  Review,  page 
173,  contains  the  following: 

"A  trade-union  had  been  sued  by  a  corporation,  as 
employer,  for  payment  of  double  the  amount  (2,000 
francs,  $386  par)  of  the  fine  agreed  upon  in  case  of 
breach  of  the  collective  agreement,  concluded  by  the 
two  parties  which  was  alleged  to  have  been  forfeited 
by  reason  of  the  fact  that  members  of  the  trade-union 
in  question  had  doubly  broken  that  agreement  by 
taking  part  in  a  strike  of  protest  as  well  as  in  the 
general  strike  of  November,  1918.  The  suit  was  de- 
cided in  favor  of  the  corporation  by  the  lower  courts 
(cantonal  courts)  but  was  dismissed  by  the  supreme 
court.  The  latter  adduced  the  following  grounds  for 
the  dismissal  of  the  suit: 

"  <»  ♦  *  ^  collective  agreement  is  not  a  labor  con- 
tract. It  neither  obligates  the  performance  of  labor 
for  a  compensation  nor  the  conclusion  of  labor  con-* 
tracts.  It  merely  sets  up  principles  to  be  observed 
in  the  case  of  conclusion  of  labor  contracts.  By  tak- 
ing part  in  the  two  strikes  the  workers  were  not  in- 
tent on  obtaining  a  modification  of  the  collective 
agreement.  They  stopped  work  for  the  mere  purpose 
of  expressing  their  protest  against  measures  of  the 


authorities  (the  calling  oiit  of  the  troops  to  preserve 
order)  i.  e.,  as  a  political  demonstration. 

"  'The  workers  took  the  point  of  view  that  a  fine  for 
breach  of  contract  can  only  be  claimed  if  such  a 
breach  has  occurred  through  the  fault  of  the  workers, 
while  in  the  case  in  question  the  action  of  the  workers 
was  made  necessary  on  the  principles  of  solidarity, 
the  disregard  of  which  is  considered  dishonorable  in 
labor  circles'." 

This  account  is  inadequate,  because  it  does  not  seX 
forth  the  contract,  or  state  whether  it  failed  in  its 
terms  to  provide  that  a  strike  for  political  purposes 
was  a  violation  of  the  agreement.  Of  course  an 
agreement  could,  and  many  agreements  do,  in  terms 
provide  that  a  strike  for  any  purpose  is  a  violation  of 
the  agreement,  and  the  tendency  of  American  courts 
is  to  hold  that  trade  agreements  become  part  and 
parcel  of  the  individual  labor  contract,  which  is  made 
with  members  of  the  organizations  represented  in 
the  trade  agreements.  In  a  democratic  state  where 
the  expression  of  the  people  may  be  made  through 
the  ballot  a  political  strike  is  inexcusable,  and  it  is 
strange  to  learn  that  there  is  any  court  which  will 
permit  a  union  to  go  unpunished  for  the  damage  that 
it  does  by  reason  of  a  strike,  on  the  ground  that  it 
was  entered  into  for  political  purposes. 


The  Doctors  of  Spain  Boycott  Syndicalists 


From  an  article  in  the  New  York  Tribune,  dated 
Madrid,  Aug.  29,  we  read: 

"Physicians  and  surgeons  of  the  province  of  Sara- 
gossa  decided  at  a  meeting  held  last  night  to  decline 
to  treat  any  cases  of  sickness  among  members  of 


syndicates.  This  action  was  taken  as  a  result  of 
threatening  letters  received  by  physicians  recently. 
Families  of  members  of  syndicates  are  included  in  the 
decision,  and  doctors  will  also  refuse  to  attend  dis- 
pensaries and  hospitals  where  syndicalists  are 
treated." 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 


Amid  the  rapidly  Mhifiing  scenes  of  induttrial  and  tocial  life  of  today,  uniformity  of  ideae  ie 
neither  to  he  deeired  nor  expected,  and  the  cauee  of  truth  will  be  beet  eerped  by  placing  before  men 
of  industry  any  important  diecueaion  of  induetrial  relatione.  It  ie  in  this  spirit  that  the  League 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Employes  of  Philadelphia  Rapid  Transit  Company  Waive  Right  to  Increase 
in  Wages  and  Offer  to  Lend  Over  Sl^OOO.OOO  of  Their  Savings  to 

Aid  the  Company 

mously  voted   to  sustain  their   representatives.     As   a 


The  Philadelphia  Rapid  Transit  Co.  has  been 
operating  its  street  railway  properties  on  a  basic  five- 
cent  fare  notwithstanding  the  great  increase  in  the 
cost  of  maintenance,  materials,  etc.,  since  the  be- 
ginning of  the  war.  It  recently  became  apparent  that 
the  five-cent  rate  was  not  producing  revenue  enough 
to  operate  on  a  paying  basis  and  certain  members  on 
the  -Board  of  Directors  of  the  Company  advocated  in- 
creasing the  fares  to  seven  cents.  Mr.  Thomas  E. 
Mitten,  President  of  the  Company,  whose  announced 
policy  is  to  give  the  best  possible  service  at  the  low- 
est rate,  contended  that  if  the  Public  Service  Com- 
mission granted  certain  restrictions  in  the  transfer 
system  throughout  the  city,  which  had  been  asked 
for  but  had  not  been  acted  upon  by  the  Commission, 
satisfactory  service  could  be  maintained  on  the  five- 
cent  fare,  the  stockholders  would  receive  dividends 
at  the  established  5%  rate,  and  the  increase  in  wages 
promised  to  the  workers  could  be  made.  This  situa- 
tion caused  a  crisis  in  the  Company's  affairs,  and 
Mr.  Mitten  called  a  meeting  of  the  elected  representa- 
tives of  the  employes,  who  have  been  co-operating 
with  the  Company  in  conducting  the  system  for  the 
past  nine  years,  for  the  purpose  of  explaining  to  them 
the  precarious  financial  condition  of  the  Company.  A 
meeting  was  called  on  July  23d,  last,  and  after  the 
matter  had  been  explained  the  250  men  representing 
the  11,000  employes  of  the  Company  voted  unani- 
mously to  help  the  management  in  its  fight  for  a 
basic  five-cent  fare  by  waiving  their  right  to  certain 
wage  increases  which  the  Company  had  bound  itself 
to  pay,  and  to  continue  the  present  wage  scale  until 
such  time  as  the  finances  of  the  Company  would  per- 
mit of  its  granting  the  increases  agreed  upon. 

The  action  on  the  part  of  the  representatives  was 
followed  by  a  referendum  vote  of  the  rank  and  file 
of  the  workers  and  so  efficiently  did  the  machinery 
of  the  employes'  organization  work  that  at  the  end  of 
three  hours  a  complete  vote  was  recorded  and  every 
branch  of  the  employes'  co-operative  organization  unani- 


further  expression  of  confidence  the  employes  offered 
to  loan,  without  interest,  their  saving^  amounting  to 
about  $1,000,000  in  the  treasury  of  their  Co-opera- 
tive Welfare  Association,  and  to  place  at  the  dis- 
posal of  the  Company  on  the  same  basis  their  future 
savings  which  will  amount  to  more  than  $1,000,000 
annually  for  the  purpose  of  helping  the  Company  to 
weather  the  present  financial  storm. 

It  was  said  by  an  official  of  the  Company  that  this 
was  the  first  time  in  the  history  of  street  railway  opera- 
tions in  America  where  so  large  a  body  of  men  have 
voluntarily  agreed  to  forego  an  increase  in  wages,  and 
that  it  marks  a  new  departure  in  the  relations  between 
capital  and  labor.  Mr.  Mitten,  in  expressing  his  ap- 
preciation of  the  offer  and  commending  the  men  for 
their  co-operative  spirit,  said: 

''Co-operative  effort  whereby  men  and  management 
work  to  a  mutual  purpose  has  again  been  given  a  new 
meaning.  The  men  in  this  temporary  emergency,  have 
by  their  action,  shown  their  confidence  in  and  their 
determination  to  sustain  the  Mitten  management, 
whose  declared  policy  is  to  give  the  public  the  best 
possible  service  at  the  lowest  rate  of  fare;  to  pay  its 
employes  the  highest  wages,  equal  to  the  average  of 
other  like  cities ;  and  to  protect  properly  the  P.  R.  T. 
stockholders'  equities  in  the  property/' 

This  situation  is  in  happy  contrast  to  the  labor 
conditions  throughout  the  country  where  hostile  em- 
ployes confront  hostile  managers  with  blunt  demands 
without  regard  to  the  physical  possibilities  of  their 
being  granted,  and  the  example  set  by  the  manage- 
ment and  men  of  this  company  is  worthy  of  careful 
study  by  every  manager  and  every  worker  in 
America.  We  set  forth  below  a  brief  history  of  the 
company  and  a  description  of  the  employe-representa- 
tion and  the  co-operative  welfare  plans  which  it  is 
said  were  largely  instrumental  in  creating  the  spirit 
of  loyalty  that  impelled  the  employes  to  make  this 
unprecedented  offer. 
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History  of  the  Company  : 

In  1910  the  Philadelphia  Rapid  Transit  Company, 
which  was  formed  in  1902  to  operate  the  properties  of 
fifty-two  underlying  companies,  found  itself  with  credit 
exhausted  and  earnings  insufficient  by  over  $1,500,000 
longer  to  pay  its  fixed  charges  and  the  cost  of  continued 
operation,  to  say  nothing  of  the  $30,000,000  paid  in  by 
the  stockholders,  who  had  gone  nearly  eight  years  with- 
out receiving  any  return  upon  their  investment.  After 
struggling  for  a  year  with  the  chaotic  conditions  inherited 
from  the  old  company,  the  new  management  decided  that 
a  change  in  the  labor  policy  of  the  company  was  im- 
perative if  the  properties  were  to  be  put  on  a  paying  basis. 

A  meeting  of  the  employes  was  called  in  August,  1911, 
and  the  financial  straits  of  the  company  were  explained 
to  them.  The  management  promised  that  if  the  men 
would  co-operate  under  a  plan  proposed  by  the  company, 
in  which  the  management  and  men  with  equal  representa- 
tion would  sit  in  joint  council,  the  company  would  set 
aside  twenty-two  cents  out  of  every  dollar  received  in 
fares  from  passengers  in  a  fund  to  be  used  for  payments 
to  conductors  and  motormen.  Twenty-three  cents  an 
hour  was  then  being  paid  to  conductors  and  motormen 
and  the  management  expressed  the  further  opinion  that 
this  would  be  increased  to  not  less  than  twenty-eight 
cents  at  the  end  of  a  five  year  period,  or  in  1916,  with 
proportionate  increases  to  all  other  employes.  The  em- 
ployes consented  and  the  co-operative  plan  was  adopted. 
At  the  end  of  five  years  the  men  were  receiving  thirty-one 
cents  per  hour  instead  of  twenty-eight  cents  as  originally 
estimated.  Moreover,  continuity  of  service  was  main- 
tained during  this  time  in  contrast  with  the  strike  condi- 
tions previously  existing.  In  July,  1918,  wages  were 
again  increased  to  forty-three  cents  an  hour  as  a  result 
of  the  workings  of  the  co-operative  plan,  and  later  in 
the  same  year  they  were  again  raised  to  forty-eight  cents 
an  hour. 

The  stockholders  also  benefited  by  the  change  in 
labor  policy.  During  the  first  seven  years  of  the 
working  of  the  plan,  from  1911  to  1918,  they  were 
paid  $2,847,933.50  in  dividends  and  a  substantial  re- 
serve fund  of  undistributed  income  was  accumulated. 
The  condition  of  the  property  was  also  greatly  im- 
proved, over  $16,000,000  having  been  spent  in  im- 
provements in  that  time.  In  1918  a  5%  dividend  rate 
was  established,  which  was  continued  up  until  Janu- 
ary, 1920,  at  which  time  the  first  semiannual  interest 
payment  was  made  for  this  year.  When  the  final 
payment  was  due  in  July,  of  this  year,  however,  the 
gfross  revenue  was  insufficient  to  provide  for' operat- 
ing expenses,  taxes,  fixed  charges,  and  the  5%  return 
on  the  P.  R.  T.  stock,  the  deficit  amounting  to  $726,- 
274.56,  and  the  crisis  followed. 

The  reduction  in  the  labor  turnover  in  the  four  years 


from  1911  to  1915  is  worthy  of  note  and  the  managremen: 
ascribes  it  to  the  workings  of  the  co-operative  plan. 
When  the  change  in  labor  policy  began  in  1911,  31.575c 
of  the  force  was  renewed,  but  at  the  close  of  the  fisca- 
year  1915,  the  turnover  had  been  reduced  to  5.92%  for 
the  last  preceding  year.  Since  then  the  action  of  the 
draft,  other  war  time  activities,  and  the  unstable 
character  of  labor  since  the  war  have  destroyed  all 
comparative  analysis. 

Since  the  inauguration  of  the  plan  it  has  been  a  com- 
pany policy  to  permit  the  workers  to  join  labor  unions 
without  "let  or  hindrance."    This  policy  has  proved 
wise,  for,  notwithstanding  the  efforts  of  labor   agi- 
tators, there  have  been  only  two  attempted  strikes,  neither 
of  which  proved  effective  in  causing  serious  interruption 
to  service.    The  later  attempt  was  in  1918  and  w^as  so 
timed  as  to  take  full  advantage  of  the  depleted   force 
caused  by  the  draft  requirements  of  the  Government. 
That  strike  afforded  a  striking  demonstration  of  the 
effectiveness  of  co-operative  effort  between  the  man- 
agement and  the  workers  as  the  cars  needed   were 
manned  by  volunteers  from  all  departments    of  the 
company. 

COLLECTIVE  BARGAINING  PLAN 
Voice  and  Vote 

The  workers  have  a  free  and  independent  vote  for 
representatives  for  proper  collective  bargaining;  who 
are  organized  into  committees  so  that  class  and  group 
contact  may  be  assured  and  the  integrity  of  workers' 
committees  be  maintained. 

Procedure 

The  transit  system  is  divided  into  classes  or  depart- 
ments, and  each  department  is  subdivided  into  contact 
groups  or  branches. 

Differences  between  employer  and  employe  are  settled 
by  hearings  in  the  following  order  through : 

(1)  Branch  committees 

(2)  Department      " 

(3)  General 

(4)  Board  of  Arbitration. 

Local  differences  are  first  taken  up  by  the  local  Branch 
Committee. 

If  not  settled  there,  it  is  taken  up  by  the  respective 
Department  Committees. 

If  not  settled  there,  it  is  taken  up  by  the  General  Com- 
mittees. 

If  not  settled  there,  it  is  settled  by  arbitration. 

Appeals  must  be  in  writing  and  submitted  to  the  secre- 
tary of  the  respective  committees  briefly  setting  forth 
the  facts. 

In  discussions  before  Department  and  General  com- 
mittees, employer  and  employe  sit  at  opposite  sides  of 
table,  so  to  speak,  during  bargaining. 
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The  majority  of  employer's  and  employe's  committees 
is  regarded  as  the  VOICE  of  that  committee. 

Whenever  the  minds  of  the  majorities  of  any  com- 
mittees meet,  the  controversy  is  to  be  deemed  settled. 

While  it  is  intended  that  discussion  shall  be  full  and 
free  in  settlement  of  controversies,  the  committees  for 
both  sides,  in  order  to  ascertain  the  VOICE  of  the  com- 
mittee, may  retire  and  cast  its  vote  in  secret  caucus.  In 
such  cases  votes  are  taken  by  secret  ballot.  The  Secretary 
counts  the  ballots  in  the  presence  of  both  committees 
and  announces  the  result  in  open  meeting. 

Branch  Committees 

The  workers  at  each  depot,  station,  or  division  elect 
two  Branch  committeemen  to  represent  them  for  one 
year,  and  the  company  appoints  two  representatives  as 
Branch  committeemen.  Branch  committeemen  report  to 
the  workers  at  least  once  in  every  three  months  at  a 
meeting  held  for  the  purpose. 

Elections 

Time  of  voting  is  so  arranged  that  every  qualified  voter 
has  the  opportunity  to  vote,  and  terms  of  office  so  ar- 
ranged that  a  working  majority  of  the  several  committees 
are  familiar  with  the  transaction  of  business. 

Twenty  days'  notice  of  elections.  The  Australian  ballot 
is  used  under  supervision  of  a  committee  of  employes.  All 
ballots  and  the  official  return  of  the  Election  Committee 
become  permanent  Department  records. 

Qualifications  for  Voters 
To  be  eligible  to  vote  an  employe  must  be  six  months 
in  the  company's  service,  regularly  assigned  to  duty  and 
must  not  occupy  an  official  position  of  any  kind  with  the 
company.  Lists  of  persons  qualified  to  vote  are  posted 
at  local  branches  three  days  before  election.  Voters  must 
ballot  in  person. 

Qualifications  for  Committeemen 

Candidates  for  committeemen  must  be  regularly  as- 
signed to  duty  and  continuously  in  company's  service  for 
not  less  than  two  years.  In  the  Transportation  Depart- 
ment candidates  must  also  be  assigned  to  a  regular  run 
and  actually  serving  in  the  capacity  of  trainmen  or  its 
equivalent  grade. 

A  worker  is  not  permitted  to  sign  more  than  one 
nomination  petition  at  any  election. 

An  employe  who  may  properly  be  said  to  represent  the 
company  must  not  be  chosen  as  a  representative  of  the 
workers. 

Candidates  must  file  with  the  Secretary  of  the  General 
Committee,  not  less  than  thirteen  days  in  advance  of  the 
date  of  election,  official  nomination  papers  signed  by  at 
least  seven  voters. 


Department  Committees 

Employes'  Department  Committees  consist  of  all 
Branch  committeemen  elected  at  the  depots,  stations,  or 
divisions  in  that  department. 

The  following  departments  are  entitled  to  committees : 

(1)  Transportation  Department 

(2)  Rolling  Stock  and  Buildings  Department 

(3)  Electrical  Department 

(4)  Way  Department 

(5)  General  Offices  Department. 

Officers 

Employer's  and  Employe's  committees  each  elect  their 
own  chairman.  The  Secretary  of  the  General  Commit- 
tee, or  an  authorized  representative,  acts  as  secretary 
for  the  several  Department  Committees,  without  vote. 

Meetings 

Meetings  of  Department  Committees  are  held  in  alter- 
nate months.  Two-thirds  constitute  a  quorum. 
Special  meetings  are  called  by  the  Secretary  or  upon 
the  request  of  five  members. 

General  Committees 

Each  Department  Committee  of  employes  elects  an- 
nually two  of  their  number  to  serve  on  the  General  Com- 
mittee of  employes,  and  an  equal  number  of  Company's 
representatives  are  appointed  by  the  President. 

It  is  the  duty  of  the  General  Committees  to  devise 
ways  and  means  for  furthering  the  efforts  of  the  vari- 
ous Department  Committees  for  the  greatest  possible 
good,  to  promote  harmony  and  good  fellowship  among 
all  employes  of  the  Company,  to  formulate  prlans  for 
submission  to  the  several  Department  Committees, 
and  to  render  every  assistance  within  their  power 
toward  advancement  of  the  interests  of  the  employes 
and  the  betterment  of  the  service. 

The  General  Committees  possess  power  to  review, 
modify  or  reverse  any  findings  or  decision  of  the  De- 
partment Committees,  and  may  change  any  portion 
of  this  plan  or  the  composition  of  any  of  the  com- 
mittees, or  any  of  their  various  respective  functions. 

The  authority  of  the  General  Committees  is  superior 
to  that  of  the  Department  Committees  and  their  decisions 
in  all  matters  are  final  and  binding,  except  as  hereinafter 
provided. 

Officers 

The  employe's  and  employer's  committees  each  elect 
their  own  chairman.  The  Secretary  of  the  General 
Committees  is  appointed  by  the  President  of  the  Com- 
pany and  serves  without  vote. 

Meetings 
The  General  Committees  meet  on  the  third  Tues- 
day of  each  month.    A  quorum  consists  of  two-thirds 
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of  the  members.  Special  meetings  are  held  at  the  re- 
quest of  the  chairman  of  either  the  Employer's  of 
Employe's  General  Committee. 

Board  of  Arbitration 

If  resort  to  arbitration  becomes  necessary,  the  Gen- 
eral Committee  of  Employers  and  the  General  Com- 
mittee of  Employes  each  chooses  an  arbitrator.  The 
two  so  chosen  select  a  third  arbitrator,  and  the  de- 
cision of  a  majority  is  binding. 

If  the  Joint  Committee  of  Employes  and  Employers 
cannot  agree  upon  a  third  arbitrator,  then  the  Provost 
of  the  University  of  Pennsylvania,  the  Chairman  of 
the  Public  Service  Commission,  and  the  President  of 
the  Chamber  of  Commerce  are  each  requested  to 
serve  or  to  appoint  a  personal  representative  to  act 
as  arbitrator.  The  decision  of  any  three  of  these  five 
arbitrators  is  binding. 

.   Compeiisation 

The  daily  pay  of  the  members  of  the  General  and  of 
all  Department  Committees  for  the  employes,  while 
on  Committee  work,  is  paid  from  the  funds  of  the 
Cooperative  Welfare  Association,  and  while  so  em- 
ployed they  receive  no  pay  from  the  company. 

The  company's  representatives  on  the  various  com- 
mittees receive  their  regular  pay  as  employes.  Arbi- 
trators are  paid  from  the  funds  of  the  Cooperative 
Welfare  Association.  Expenses  incident  to  carrying 
out  the  cooperative  plan  are  paid  from  the  funds  of 
the  Cooperative  Association,  which  are  derived  from 
the  dues  of  the  members  of  the  Association  and  a 
monthly  contribution  of  $10,000  by  the  Company. 

COOPERATIVE  WELFARE  ASSOCIATION 
Membership 

Employes  over  16  years  of  age  in  the  service  of  the 
company  for  at  least  one  year  are  eligible  to  member- 
ship. One  dollar  per  month  is  deducted  from  the 
wages  of  each  member,  which  entitles  him  to  life  in- 
surance, sick  benefits,  and  pensions ;  the  company  con- 
tributes Ten  thousand  dollars  per  month  to  this  fund. 
Should  the  income  thus  realized  prove  insufficient,  the 
dues  of  the  members  are  increased,  but  no  increase 
in  the  amount  paid  by  the  Company  is  made  until 
the  total  amount  paid  monthly  by  the  members  equals 
the  ten  thousand  dollars  paid  monthly  by  the  Com- 
pany. Thereafter,  both  sides  bear  the  cost  of  the  in- 
crease equally.  The  company,  however,  does  not  re- 
duce its  minimum  payment  of  ten  thousand  dollars 
a  month  even  if  the  present  dues  create  a  surplus. 

Administration 
The  aflPairs  of  the  Cooperative  Welfare  Association 
are  administered  by  a  Cooperative  Council  composed 


of  the  combined  membership  of  the  two  General  Com- 
mittees for  Collective  Bargaining,  but  the  adminis- 
tration of  the  Association  is  entirely  separate  from  the 
collective  bargaining  functions  of  these  committees. 

The  President  of  the  Cooperative  Welfare  Associa- 
tion, who  also  acts  as  Chairman  of  the  Cooperative 
Council,  is  elected  annually  from  the  membership  of 
the  Association  by  a  majority  vote  of  all  the  members 
of  the  several  Department  Committees  for  Employes. 

The  Chairman  of  the  Board  of  Directors  and  the 
President  of  the  company  are  Honorary  Chairmen  of 
the  Cooperative  Council. 

The  Secretary-Treasurer  of  the  Cooperative  Coun- 
cil and  his  Assistant  are  appointed  by  the  President 
of  the  Company. 

The  Company's  Auditing  and  Treasury  Depart- 
ments are  placed  at  the  disposal  of  the  Cooperative 
Council  for  the  purpose  of  keeping  accounts  and  safe- 
guarding the  funds  of  the  Cooperative  Welfare  Asso- 
ciation. 

The  Cooperative  Council  act  as  Trustees  of  In- 
surance for  the  Cooperative  Welfare  Association  and 
authorize  the  expenditures  of  all  moneys,  including 
the  payment  of  sick  benefits. 

The  Cooperative  Council  also  pass  upon  the  issu- 
ance of  Insurance  Certificates  and  the  validity  and 
merit  of  all  applications  for  pensions. 

Life  Insurance 

A  blanket  policy  has  been  issued  by  the  Metropolitan 
Life  Insurance  Company  for  those  employes  desiring  to 
insure  themselves  through  the  medium  of  the  Coopera- 
tive Welfare  Association.  Each  member  of  the  Asso- 
ciation receives  a  $1,000  life  insurance  policy  which  con- 
tinues in  effect  so  long  as  he  remains  in  the  employ  of 
the  company  and  retains  membership  in  the  Association. 
Employes  leaving  the  company  may  reinsure  with  the 
Metropolitan  Company  without  medical  examination. 

The  certificate  provides  that  in  case  of  total  and  per- 
manent disability,  from  causes  arising  after  the  issuance 
of  the  insurance,  before  the  member  reaches  sixty  years 
of  age,  the  insured  will  receive  $1,000  covered  by  the 
policy  in  monthly  or  yearly  installments  in  accordance 
with  the  schedules  set  forth  therein. 

Sick  Benefits 
Are  payable  at  the  rate  of  $1.50  per  day  commencing 
with  the  eighth  day's  illness  and  continue  for  not  to 
exceed  100  days  in  any  consecutive  twelve  months. 

Pensions 

Incapacitated  employes  65  years  of  age  continuously 
in  the  service  for  25  years  receive  $40  per  month.  Meri- 
torious cases  failing  to  meet  these  requirements  are  given 
special  consideration. 
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T^I/HEN  the  people  of  the  colonies  were  defending  their  liberties 
lagainst  the  might  of  kings  they  chose  their  banner  from  the 
design  set  in  the  firmament  through  all  eternity.  The  flags  .of  the 
great  empires  of  that  day  are  gone,  but  the  Stars  and  Stripes 
remains.  It  pictures  the  vision  of  a  people  whose  eyes  were  turned 
to  the  rising  dawn.  It  represents  the  hope  of  a  father  for  his  posterity. 
It  was  never  flaunted  for  the  glory  of  royalty,  but  to  be  born  under 
it  is  to  be  a  child  of  a  king,  and  to  establish  a  home  under  it  is  to 
be  the  founder  of  a  royal  house.  Alone  of  all  flags  it  expresses  the 
sovereignty  of  the  people,  which  endures  when  all  else  passes  away. 
Speaking  with  their  voice,  it  has  the  sanctity  of  revelation.  He  who 
lives  under  it  and  is  loyal  to  it  is  loyal  to  truth  and  justice  every- 
where. He  who  lives  under  it  and  is  disloyal  to  it  is  a  traitor  to 
the  human  race  everywhere.  What  could  be  saved  if  the  flag  of 
the  American  nation  were  to  perish  ? 

—Calvin  Coolidffe, 

Flag  Day  ProdamaHon,  May  £6, 1919. 
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THE    LEAGUE    FOR    INDUSTRIAL    RIGHTS 

The  object  of  the  League  is  to  improve  industrial  relations;  to  safeguard  constitutiofud 
rights  and  uphold  the  supremacy  of  the  law  in  industry;  to  secure  life,  liharty  and 
property  in  industrial  disputes;  to  establish  a  public  policy  in  relation  to  industrial 
warfare  and  thereby  minimize  unwarranted  dislocations;  to  safeguard  the  rights  of 
society  as  a  whole  as  affected  by  the  labor  problem. 


PUBLISHERS  OF  Hasti  attH  Cahor 


MURRAY  T.  QUIGG,  Editw 


THE  LEAGUE  WILL  APPRECIATE  THE  COURTESY  IF  DUE  CREDIT  18  GIVEN  WHEN  REPUBLISHING  MATERIAL  FROM  LAW  AND  LABOR 


The  Opportunity  to  Hold  Labor's  Good- Will 


The  Open  Shop  is  sweeping  over  the  country.  It 
has  come  to  such  a  pass  that  the  editor  of  the  Fed- 
erationist,  published  by  the  American  Federation  of 
Labor,  thought  it  necessary  to  write  an  editorial 
in  its  August  issue  under  the  caption,  '*The  Union 
Shop  and  its  Antithesis,"  in  which  he  describes  the 
virtues  of  the  "union  shop"  and  the  vices  of  the  non- 
union shop,  in  which  the  workers  are  brow  beaten 
and  hazed,  bullied  and  terrorized  from  morning  till 
night.  It  is  claimed  by  this  editorial  that  there  is  no 
such  thing  as  an  "open  shop"  and  that  the  term 
"closed  shop"  is  a  misnomer.  That  there  is  no  "open 
shop,"  because  every  employer  who  does  not  have 
the  sense  to  run  a  union  shop  is  opposed  to  union  men 
and  will  not  employ  one  if  he  knows  it.  That  the 
term  "closed  shop"  is  an  invention  of  labor's  enemies. 
Any  man,  according  to  the  editorial,  can  work  in  a 
union  shop,  and  then  after  he  has  proved  his  capacity 
will  be  admitted  to  the  union,  etc.,  etc.  Mr.  Gompers 
was  reported  on  September  1st  as  saying  of  the  vote 
of  the  United  States  Chamber  of  Commerce  in  favor 
of  the  right  of  open  shop  operation  as  an  essential  of 
the  right  of  contract: 

"This  is  a  direct  challenge  to  the  trade  union  move- 
ment coming  from  the  heart  of  America's  financial 
power.  The  proposition  set  forth  by  the  United  States 
Chamber  of  Commerce  in  this  plank  involves  no  prin- 
ciple. On  the  contrary,  it  is  merely  a  statement  of 
what  the  United  States  Chamber  of  Commerce  hopes 
the  employers  of  the  United  States  will  do  if  they 
have  the  power  to  do  it.  The  spirit  of  it  coincides 
exactly  with  the  spirit  of  the  jungle  man  who  started 
out  to  kill. 

"The  effort  to  make  it  appear  the  so-called  'open 
shop'  involves  the  'individual  right  of  contract'  is  so 
far  outworn  and  aged  as  to  be  pitiable.  The  right  of 
an  individual  to  undermine  and  destroy  the  standards 


of  living  and  the  industrial  safety  of  his  fellow  workers 
has  been  so  long  since  exploded  as  to  be  unworthv 
of  further  discussion.*  The  individual  has  no  such 
right  and  no  enlightened  society  anywhere  today 
recognizes  such  a  right." 

The  fact  is  that  the  onrush  of  the  open  shop  move- 
ment has  got  under  the  skin  of  the  labor  leaders. 

But  if  the  union  shop  is  what  the  labor  leaders  say 
it  is,  why  have  whole  industries  tried  it  and  discarded 
it?  Why  has  the  open  shop  succeeded  so  well.^  Why 
has  it  met  with  public  approval,  and  with  so  little 
real  resistance  from  labor?  There  are  many  answers 
which  may  be  given,  but  there  is  one  answer,  not 
often  discussed,  which  has  in  it  a  sound  lesson  for 
employers. 

As  a  result  of  the  policy  of  the  government  during 
the  war  as  displayed  in  the  activities  of  the  Labor 
Department,  the  War  Labor  Board,  the  Railroad 
Administration,  the  Shipping  Board,  and  in  fact  all 
of  the  agencies  which  have  dealt  with  labor,  the  me- 
chanical trades,  the  railroad  employes,  the  longshore- 
men and  the  Federal  employes  have  become  practi- 
cally completely  unionized.  Necessity  for  production 
during  war,  and  the  desire  to  reap  the  full  advantage 
of  the  extraordinary  extravagance  of  the  people  after 
the  war,  induced  the  policy  of  employers  to  agree  to 
anything  so  long  as  production  continued.  Indepen- 
dent workmen  found  themselves  forced  into  unions 
by  government  orders  on  the  one  hand  and  weak 
employers  on  the  other.  Add  to  this  a  shortage  of 
labor  which  gave  the  advantage  to  the  unions  when- 
ever they  called  a  strike,  so  that  independent  workmen, 
free  to  take  employment  at  the  moment  it  offered, 
were  few  in  number  and  the  union  picket  lines  were 
strong  in  number,  and  the  non-union  man  found  him- 
self, if  not  ordered  in  by  the  government,  or  deserted 
by  his  employer,  dragged  in  by  the  pickets.    The  re- 
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suit  was  that  organized  labor  doubled  in  size  between 
1917  and  1920. 

It  now  appears  that  many  of  these  men  were  con- 
vinced against  their  will  and  therefore  of  the  same 
opinion  still.    They  are  union  men  in  name,  but  not  in 
heart.    They  do  not  attend  the  meetings  when  strike 
votes  are  taken.     Only  a  small  minority  is  usually 
present  at  meetings.     The  control  and  operation  of 
such   unions  is   left  to   the   radically   minded.     The 
leaders  of  the  more  responsible   unions   are   finding 
themselves   compelled   to   withdraw   the   charters   of 
many  of  their  locals,  because  of  violations  of  union 
rules   in   calling  strikes.     The  newspapers   have   re- 
cently  announced   several    actions   by   locals   whose 
charters  have  been  removed  demanding  partition  of 
the  union  funds.     With  failure  to  support  labor  effi- 
ciency and,  therefore,  dissatisfied  with  the  increased  cost 
of  commodities,  labor  unions  have  ventured  into  manu- 
facturing enterprises  and  have  come  to  grief  because 
of  the  dishonesty  or  inefficiency  of  the  men  in  charge 
of  these  enterprises.     Being  opposed  by  employers 
because  of  their  inefficiency,  their  constant  interrup- 
tions of  work  for  trivial  causes,  and  their  efforts  to 
destroy  the  discipline  on  the  one  hand,  and  opposed 
by   the   radical   elements   for   their   unwillingness   to 
attack  the  so-called  capitalistic  organization  of  society 
on  the  other,  they  are  torn  with  dissensions.    They 
have  engaged  in  a  great  and  expensive  political  cam- 
paign to  defeat  their  enemies  and  have  so  far  been 
very  generally  defeated  themselvs.     The  inescapable 
conclusion  is  that  the  trade  unions,  while  increasing 
their  numbers  and  ostensible  power,  have  failed  to 
consolidate  these  gains.    They  have  failed  to  convert 
their  new  members  to  a  strong  faith  in  their  capacity 
to  render  service  to  them  and  have  failed  to  establish 
that  solidarity  of  labor  which  they  vaunt  in  the  public 
press  and  in  their  speeches.    As  a  result,  they  have 
left  themselves  open  to  attack  at  nearly  every  point 
and  they  have  made  the  campaigpti  for  the  open  shop 
as  easy  as  possible. 

But  are  those  who  are  fighting  for  and  winning  the 
open  shop  and  better  understanding  throughout  the 
country  consolidating  their  gains?  Are  they  taking 
the  full  advantage  of  the  potential  good-will  of  the 
average  workman  to  educate  him  in  the  principles  of 
business  and  the  problems  of  industry,  so  that  he  will 
be  prepared  to  withstand  the  renewed  efforts  of  the 
radical  elements  to  convince  him  that  he  is  wrong  and 
that  the  only  salvation  of  labor  is  a  return  to  militancy 
and  antagonism?  These  efforts  will  certainly  be  made 
and  skillfully  concocted  arguments  upon  facts  true  or 
false  will  not  be  lacking.  The  workman  cannot  be 
expected  to  resist  these  unless  he  is  able  to  under- 
stand and  interpret  the  problems  of  present  day  in- 


dustry. The  large  employers  of  labor  who  can  afford 
an  expensive  employment  policy  are  undertaking  this 
campaign  of  education.  The  smaller  employers  are 
not  so  ready  to  see  the  importance  of  it,  or  to  find  the 
means  with  which  to  do  it.  But  if  we  are  to  expect 
from  labor  faith  in  the  present  economic  system  and 
appreciation  of  the  problems  which  industry  faces,  we 
cannot  avoid  the  task  of  seeing  to  it  that  they  get  ac- 
curate information  as  to  what  our  economic  system 
really  is  and  what  the  economic  problems  of  industry 
really  are.  Trade  union  activity  stimulates  the  minds 
of  the  workmen.  It  remains  for  industry  itself  to 
accept  the  burden  of  educating  them. 

Do  your  workmen  know  why  the  savings  bank  will 
pay  them  interest  and  how  it  is  able  to  do  so? 

Do  they  know  how  much  you  have  to  borrow  an- 
nually to  keep  your  business  going  and  why  you  have 
to  borrow,  and  what  securities  and  assurances  you 
have  to  offer  to  the  bank  and  why  the  bank  has  to 
demand  those  securities  and  assurances? 

Do  they  know  the  cost  of  procuring  raw  material 
and  the  proportion  of  labor  cost  in  the  price  of  raw 
material? 

Do  they  know  the  cost  of  taxes  and  overhead  and 
the  cost  of  loss  and  mistakes  made  in  factory  opera- 
tions ? 

Do  they  know  the  cost  of  advertising  and  selling 
and  some  of  the  simpler  problems  of  salesmanship? 

Do  they  know  the  relation  between  the  capital  in- 
vested in  your  business  and  the  gross  profits  of  the 
business? 

Do  they  know  why  it  required  the  amount  of  capital 

invested  to  start  the  business  in  successful  operation? 

Do  they  know  anything  about  the  socialistic  and 

communistic    movements,    and    why    most    of    them 

failed? 

If  they  do  not  know  these  things,  which  are  neces- 
sary to  an  intelligent  judgment  of  the  economic  or- 
ganization of  the  state,  why  should  you  have  their 
good-will,  and  if  they  do  know  these  things,  how  can 
you  fail  to  have  their  good-will?  What  is  it  worth 
now  to  secure  their  good-will  for  a  generation  to 
come?  If  we  care  what  men  do,  we  must  care  what 
men  think.  Our  economic  system  must  be  justified 
to  the  many  who  have  little,  not  to  the  few  who  have 
a  great  deal. 

The  method  by  which  each  employer  gets  into  touch 
with  his  employes  and  prosecutes  his  campaign  of 
education  among  them  is  best  determined  by  the  pecu- 
liarities of  each  situation.  Whether  through  shop 
organizations  meeting  at  their  own  pleasure,  or 
through  general  courses  conducted  on  the  company's 
schedule,  or  through  the  circulation  of  literature, 
(probably  the  least  effective),  is  a  matter  to  be  decided 
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by  each  organization.  But  the  fact  of  great  import- 
ance to  be  firmly  grasped  is  that  the  factory  is  the 
proper  and  only  effective  place  in  which  to  give  this 
education  to  the  workmen.  The  unity  of  the  factory 
organization  from  top  to  bottom  is  as  vital  to  in- 
dustry as  the  unity  of  the  family  is  to  society,  and  it 


is  a  moral  obligation  not  only  of  the  workman,  but  of 
the  president,  and  general  officers,  the  department 
heads  and  the  foremen,  to  learn  from  each  the  view- 
point of  others  and  the  economic  facts  upon  which 
industry  is  conducted.  There  is  no  escape  from  the 
problem,  but  in  the  undertaking  there  is  great  hope. 


Brief  of  the  League  Before  the  Supreme  Court  of  the  United  States 


United  Mine  Workers  of  America  v.  Coronado  Coal 
Company,  (Supreme  Court  of  the  United  States). 

The  appeal  by  the  United  Mine  Workers  from  the 
decision  of  the  Circuit  Court  of  Appeals,  affirming  the 
decision  of  the  trial  court  granting  $625,000  in  dam- 
ages to  the  plaintiffs  for  destruction  of  their  mines  in 
Arkansas,  will  be  argued  before  the  Supreme  Court 
of  the  United  States  sometime  this  fall.  The  League, 
through  Daniel  Davenport,  Esq.,  Walter  Gordon  Merritt, 
Esq.,  and  Thomas  Hewes,  Esq.,  will  present  its  brief  to 
the  Court  on  the  issue  raised  by  the  defendants  that  an 
action  may  not  be  brought  against  a  voluntary  asso- 
ciation under  the  Sherman  Act.  The  issue  and  the 
position  taken  by  the  League  is  stated  in  the  brief 
as  follows: 

"It  is  conceded  that  under  the  common  law  a  vol- 
untary association  cannot  sue  or  be  sued  in  its  own 
name  in  an  action  at  law.  The  question  is  whether 
this  rule  has  been  altered  by  statute  in  a  case  of 
this  character.  Section  7  of  the  Sherman  Act  pro- 
vides that  'any  person  who  shall  be  injured  in  his 
business  or  property  by  any  other  person  or  cor- 
poration,' etc.,  may  sue  therefor,  and  Section  8 
provides  'that  the  word  person  or  persons  wherever 
used  in  this  Act  shall  be  deemed  to  include  corpora- 
tions and  associations  existing  under  or  authorized 
by  the  laws  of  either  the  United  States,  the  laws  of 
any  of  the  territories,  the  laws  of  any  state,  or  the 
laws  of  any  foreign  country'? 

"We  join  in  the  contention  of  the  plaintiff  that  the 
United  Mine  Workers  of  America  and  the  other 
voluntary  associations  sued  as  defendants  herein 
come  within  the  statutory  definition  of  'associa- 
tions existing  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the 
territories,  the  laws  of  any  state  ***.'" 

After  stating  the  nature  of  the  organization  of  the 
United  Mine  Workers,  making  clear  the  fact  that  it 
would  not  be  necessary  for  the  organization  to  be 
materially  altered  in  order  for  it  to  conform  to  the 
requirements  of  law  for  incorporation,  the  brief  con- 
tinues : 

"It  is  undoubtedly  true  that  the  common  law  for 
a  long  time  knew  of  but  two  classes  of  legal  persons 


— natural  persons  and  artificial  persons.  The  only 
artificial  person  recognized  was  the  corporation. 

"A  careful  examination  of  many  authorities  fails 
to  disclose  any  particularly  illuminating  explana- 
tion of  this  fact  except  this:  In  the  early  days  of 
Rome  no  sovereign  permission  was  necessary  to  cre- 
ate a  so-called  corporation  with  its  distinct  feature 
of  immortality,  but  later  such  bodies  were  looked 
upon  with  extreme  disfavor  unless  they  had  been 
officially  approved  by  the  state.  The  state  felt  it 
necessary  for  self-protection  to  exercise  control  over 
bodies  of  individuals  who  might  acquire  vast  and 
even  rival  power.  And  this  principle,  though  not 
at  first  recognized  in  England,  likewise  in  time  be- 
came the  law.  *  *  * 

"The  power  of  the  sovereign  in  thus  exercising  con- 
trol was  made  effective  through  the  passive  means 
of  refusing  to  recognize  in  unincorporated  bodies 
either  rights  or  duties.  But  volutary  associations 
continued  to  grow  in  number  and  because  of  their 
dynamic  activity  in  society  it  became  absolutely  es- 
sential in  the  administration  of  justice  to  make  them 
amenable  to  legal  process,  and  so  the  chancelor 
invented  the  representative  action  and  in  the  courts 
of  equity  for  200  years  they  have  sued  and  been  sued, 
have  enforced  rights  and  been  compelled  to  respect 
duties." 

After  citing  the  decision  in  the  case  of  the  Taff  Vale 
Ry.  V.  Amalgamated  Society,  in  which  the  House 
of  Lords  held  that  an  action  at  law  for  damages  would 
lie  against  a  voluntary  association  under  the  English 
Statutes,  and  the  American  decisions  holding  that  an 
objection  to  the  jurisdiction  of  the  Court  over  unincor- 
porated associations  is  purely  technical,  the  brief 
continues : 

"It  is  submitted  that  language  far  less  clear  than 
that  of  the  Anti-Trust  Law  would  be  sufficient  to 
force  such  a  conclusion  as  we  here  urge  and  that  a 
court  of  law  should  readily  seize  upon  any  opportunity 
to  accomplish  this  just  result  which  courts  of  equity 
have  long  since  accomplished.  It  would  need  no  very 
compelling  language  for  a  court  to  find  that  Congress 
intended  to  cure  a  formal  and  procedural  defect  in 
the  common  law  so  as  to  make  the  industrial  remedy 


Digitized  by  C^OOQ IC 


October,  1920 


Law    and    Labor 


Page  233 


it  prescribes  effective  and  adapted  to  the  industrial 
conditions  of  the  time. 

''Every  argument  of  public  policy  is  in  favor  of 
out  contention.  In  these  days  when  associations  of 
employers  and  associations  of  workmen,  acting  as 
a  unit  under  a  constitution  and  by-laws,  electing 
officers  and  controlling  large  funds,  perform  prac- 
tically all  the  ftmctions  of  a  corporate  entity  and 
exercise  a  power  for  good  or  ill  far  beyond  that  of 
individuals,  there  is  every  reason  why  Congress, 
when  dealing  with  their  most  familiar  activities, 
should  be  presumed  to  have  brought  them  within 
the  reach  of  civil  process.  Collective  responsibility 
should  accompany  collective  action.  As  was  said  in 
the  TafF  Vale  decision,  if  this  principle  is  denied, 
injured  parties  are  without  a  remedy  because  of  the 
impracticability  of  enforcing  the  law  against  the 
numerous  members  of  associations.  If  any  fair  con- 
struction of  the  statute  will  permit,  it  is  the  duty 
of  the  court  to  declare  that  Congress  intended  to 
avoid  such  an  unfortunate  result.  Law  exists  for 
society  and  the  instincts  of  right  and  wrong  must 
be  given  effect  by  the  courts  wherever  reasonable 
interpretation  of  law  and  laws  permit. 

''The  anti-trust  statute  was  enacted  primarily  to 
protect  the  public  in  the  enjojrment  of  the  benefits 
of  the  free  flow  of  commerce;  it  granted  such  pro- 
tection against  c(xnbinations  of  employes  (Loewe 
V.  Lawlor,  208  U.  S.,  274)  as  well  as  combinations 
of  employers,  and  to  that  end  is  presumed  to  have 
brought  within  the  clutches  of  the  law  voluntary 
associations  of  employers  and  employes,  which  are 
the  commonest  instrumentalities  by  which  restraints 
of  trade  are  accomplished.  When  we  consider  the 
nature  of  the  mischief  which  the  statute  aimed  to 
remedy,  the  comprehensive  remedies  provided,  and 
the  fact  than  an  important  part  of  the  remedy  lay  in 
controlling  associations,  there  is  every  reason  to  be- 
lieve that  the  words,  "associations  existing  under  or 
authorized  by  the  laws,  etc.,"  intended  to  include 
the  ordinary  and  familiar  t}rpe  of  associations  bf 
employers  and  employes  which  were  largely  the 
cause  of  that  mischief.  To  reach  a  contrary  conclu- 
sion we  must  declare  what  today  sounds  amazing — 
that  labor  unions  do  not  exist  under,  and  are  not 
authorized  by,  the  laws  of  any  state  or  of  the  United 
States.  How  absurd  it  would  be  to  impute  to  Congress 
an  intention  to  include  combinations  of  employes  and 
to  keep  out  of  reach  of  civil  or  criminal  process  those 
institutions  which  are  entities  in  fact  and  the  sole 
agencies  whereby  employes  restrain  trade.  How 
strained  it  is  to  say  that  Congress  intended  this  re- 
sult when  it  took  care  to  enumerate  all  associations 
existing  imder  any  state  or  federal  law.    How  un- 


warranted such  a  conclusion  would  be  when  it  runs 
counter  to  the  needs  of  society  and  negatives  the  rule 
that  where  there  is  a  right  there  is  a  remedy,  as  so 
conspicuously  shown  in  this  case.  The  statute  can  be 
naturally  construed  and  should  be  construed  to  re- 
move a  technical  obstacle  to  the  administration  of 
justice. 

"The  aptness  of  the  words  used  by  Congress  as  ap- 
plied to  labor  unions  is  emphasized  by  the  extent 
to  which  unions  have  been  recognized  and  have  re- 
ceived benefits  and  privileges  through  federal  and 
state  enactments.  These  statutes  show  to  what  a 
surprising  extent  unions  "are  associations  existing 
under  and  authorized  by  "state  and  federal  laws." 

The  brief  then  cites  the  laws  in  the  several  states, 
which  provides  for  recognition  of  organized  labor  and 
a  resume  of  these  citations  show  that  there  are : 

10  states  providing  that  unions  shall  take  part  in 
the  selection  of  representatives  of  the  labor  interest 
on  boards  of  arbitration. 

11  states  providing  that  a  representative  of  organized 
labor  shall  be  a  member  of  state  boards  of  arbitration. 

1  state  directing  the  president  of  labor  organiza- 
tions to  notify  the  state  arbitration  board  of  the  exis- 
tence of  strikes. 

1  state  providing  for  representation  of  organized 
labor  on  the  board  of  free  employment  advisors. 

43  states  providing  for  the  use  and  protection  of 
union  labels. 

3  states  providing  that  the  public  printing  be  done 
in  shops  using  the  union  label. 

1  state  providing  for  municipal  advertising  in  union 
papers. 

11  states  penalizing  the  forgery  or  false  use  of 
union  cards. 

3  states  expressly  dealing  with  the  embezzlement 
of  union  funds. 

3  state  specifically  penalizing  the  bribery  of  union 
representatives. 

6  states  specifically  exempting  union  laDor  from  anti- 
trust laws. 

14  states  specifically  legalizing  unions. 

20  states  providing  against  discrimination  of  em- 
ployes because  of  membership  in  unions. 

2  states  specifically  recogptiizing  unions  as  agencies 
for  collective  insurance. 

2  states  exempting  unions  from  statutes  relating 
to  beneficial  associations. 

1  state  authorizing  unions  to  carry  on  relief  work. 

1  state  directing  saving  banks  to  report  the  number 
and  amount  of  union  deposits. 

1  state  expressly  legalizing  fines  imposed  by  uuions 
on  their  members. 
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10  States  and  the  federal  government  providing  for 
the  incorporation  of  labor  unions. 

18  states  providing  for  actions  against  unincor- 
porated associations  in  their  common  name. 

This  list  does  not  purport  to  be  complete. 

It  is  contended  that  in  view  of  this  statutory  recog- 


nition, in  view  of  the  intention  of  Congress  to  reach 
all  agencies  whereby  trade  was  unlawfully  restrained 
and  in  view  of  the  necessity  that  society  should  con- 
trol voluntary  associations,  it  is  only  fair  to  assume 
that  labor  unions  are  within  the  statutory  definition 
as  associations  suable  under  the  anti-trust  law. 


Strike  For  a  Qosed  Shop  Unlawful  in  New  Jersey.    An  Employer  Held  as 

a  Co-conspirator  with  the  Union 

Lehigh  Structural  Steel  Co.  and  Donnel  Zane  Co., 
Inc.  V.  Atlantic  Smelting  &  Refining  Works,  et  aL 

(In  Chancery.    New  Jersey) 


The  facts  and  the  issue  in  this  case  are  stated  with 
unusual  clarity  and  brevity  by  the  Court  in  the  following 
language : 

"This  bill  is  to  restrain  a  conspiracy  to  prevent  the 
performance  of  a  building  contract,  by  means  of  a  strike 
to  compel  a  closed  shop. 

"The  Lehigh  Structural  Steel  Company  contracted  to 
fabricate  and  deliver  to  the  Atlantic  Smelting  &  Refining 
Works,  f.  o.  b.  AUentown,  Pa.,  the  structural  steel  for 
a  building  at  Brills,  Newark,  and  also  to  erect  it.  The 
Lehigh  Company  sublet  the  erection  to  Donnell-Zane 
Company.  The  steel  had  been  delivered  and  paid  for, 
and  Donnell-Zane  had  nearly  completed  the  work  when 
its  employes,  erectors,  struck  by  order  of  Timothy 
Tiemey,  the  business  agent  of  Local  Number  11,  Inter- 
national Brotherhood  of  Bridge  and  Iron  Workers  of 
America,  of  which  Local  they  were  members.  Donnell- 
Zane  then  declared  its  intention  of  employing  othei 
available  labor  which,  of  course,  was  non-union,  and 
was  notified  by  William  E.  Lehman,  the  architect  of  the 
building,  and  the  sole  representative  and  major  domo 
of  the  Atlantic  Company,  that  it  would  not  be  permitted 
to  finish  the  job  with  other  than  union  workmen,  his 
stated  reason  being  that  there  would  be  a  general  strike 
of  the  allied  trades  on  the  works  if  it  were  done  other- 
wise. That  that  would  have  followed  is  common  experi- 
ence and  was  admitted  by  Tiemey;  and  that  the  strike 
was  called,  and  the  general  strike  would  have  been 
brought  into  play  to  force  the  Atlantic  Company  to 
breach  its  contract  with  the  Lehigh  Company  if  Donnel- 
Zane  persisted  in  defying  organized  labor,  as  hereinafter 
related,  is  manifest,  and  is  not  controverted.  Lehman 
offered  to  mediate,  but  Donnell-Zane,  knowing  that  a 
settlement  meant  a  compliance  with  the  demands  of  the 
unions  and  a  complete  surrender  to  them,  would  have 
none  of  it,  and  went  ahead  with  non-union  labor  until 
stopped  by  an  order  of  this  Court  on  a  bill  filed  by  the 
Atlantic  Company,  alleging  that  it  had  been  agreed  that 
the  work  was  to  be  done  by  union  men  only.  Upon  the 
return  of  the  order  to  show  cause,  the  restraint  was 
dissolved  and  the  bill  dismissed  on  the  grounds  that  the 


allegation  was  not  sustained  by  the  proofs,  and  becausr 
an  agreement  to  restrict  the  labor  to  union  men,  in  the 
circumstances,  would  not  be  enforceable,  as  being  in 
restraint  of  trade  and  against  public  policy.  An  tSort 
was  then  made  to  settle  the  matter  on  a  money  basis,  but 
this  coming  to  naught,  Lehman,  for  the  Atlantic  Com- 
pany, served  the  following  notice: 

"To  the  Lehigh  Structural  Steel  Company. 

Gentlemen: — ^You  are  hereby  notified  to  cease  any 
further  work  under  contract  made  between  the  under- 
signed and  the  Lehigh  Structural  Steel  Co.  for  the 
erection  of  all  structural  steel  for  the  refining  plant  being 
built  for  the  undersigned  on  Doremus  Avenue,  Newark, 
N.  J.  This  notice*  is  given  to  you  because  you  insist 
upon  using  non-union  labor  to  complete  the  said  work. 
The  contract  herein  referred  to  is  the  one  referred  to 
as  'Our  Contract  No.  723'  in  your  letter  of  November 
15,  1919,  addressed  to  the  undersigned  wherein  you  agree 
to  do  said  work  for  the  sum  of  $2,970.00. 

Atlantic  Smelting  &  Refining  Works,  Inc., 

by  Morris  Birenbaum,  Treas." 

"The  complainants  thereupcm  filed  this  bill   reciting 
the  foregoing  facts,  and  further  setting  up  that  the  strike 
was  ordered  to  force  them,  against  their  will,  to  conduct 
their  business  on  the  closed  shop  plan,  viz.,  to  employ 
none  but  union  men.     Tiemey  and  Local  Number  11 
admit  and  avow  this  to  be  their  object,  and  plead  in  justi- 
fication that  the  Building  Trades  Employers'  Association 
of  the  City  of  New  York  (an  association  of  nearly  all 
the  building  contractors  of  New  York),  of  which  the 
Iron  League  is  a  member,  and  of  which  league  the  com- 
plainants are  members,  entered  into  a  contract  with  the 
New  York  Building  Trades  Council  of  Greater  New 
York  and  Long  Island  (an  association  of  all  the  trades 
unions  of  those  localities)  on  November  20th   last,  to 
become  effective  January  1,  1920,  and  to  continue  for 
one  year,  whereby  the  Employers'  Association  bound  its 
members  to  employ  only  union  men  in  their   various 
building  enterprises  in  Greater  New  York  and   Long 
Island,  and  certain  named  additional  territory;  that  the 
complainants  refused  to  submit  to  this,  and  in  a  given 
instance,  on  a  building  in  Forty-fourth  Street,  New  York, 
Donnell-Zane  used  non-union  labor,  for  which  violation 
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the  building  is  now  under  strike;  that  the  present  strike 
•was  ordered  by  Robert  P.  Brindell,  president  of  the 
Building  Trades  Council,  and  put  into  execution  by 
Tierney  of  Local  Number  11,  for  the  purpose  of  com- 
pelling Donnell-Zane  to  comply  with  the  contract.  The 
complainants  admit  the  making  of  the  contract  and  their 
refusal  to  abide  its  terms,  because,  as  they  claim,  it  was 
ultra  vires  the  Employers'  Association  to  bind  the  Iron 
League  and  its  members,  restricting  them  in  the  selection 
of  their  workmen  to  members  of  organized  labor,  be- 
cause it  was  in  contravention  of  public  policy,  and,  there- 
fore, unlawful.  ♦  ♦  ♦ 

"The  strike  is  purely  s)mipathetic.  Tierney  and  the 
men  who  obeyed  his  order  had  no  grievance.  He  sup- 
plied them  to  Donnell-Zane,  and  wages,  hours,  and  con- 
ditions, were  satisfactory  and  according  to  the  union 
regulations.  Local  Number  11  was  not  a  party  to  the 
New  York  contract,  nor  a  beneficiary,  except  in  the 
sense  that  all  locals  are  benefited  by  the  achievements 
of  the  various  units  of  the  federation.  The  men  were 
not  under  contract,  and  individually  had  the  right  to 
quit  work  as  it  pleased  them,  and  as  members  of  the 
federation  it  was  their  privilege  to  use  the  strike  in 
sympathy  with  the  endeavors  of  their  New  York 
brethren,  and  to  advance  the  common  cause  of  organized 
labor,  provided  the  motive — ^that  is,  the  object  sought  to 
be  attained — ^was  not  an  unlawful  one.  But  the  privilege 
to  strike  is  not  license  to  strike.  Those  availing  them- 
selves of  the  privilege  must  respond  in  damages  for  the 
injury  inflicted  unless  they  can  show  just  cause  or 
excuse.  The  burden  is  on  them.  The  lawfulness  of  the  - 
motive  for  the  sympathetic  strike  must,  then,  be  sought 
in  the  New  York  situation.  Tierney  and  Local  Number 
11,  in  their  answer,  defend  the  closed  shop  in  New  York 
on  the  ground  that  the  contract  between  the  Employers' 
Association  and  the  Building  Trades  Council  was  *a 
legitimate,  legal,  honest  contract  entered  into  in  due  and 
legal  manner,  for  the  economic  betterment  of  labor  union 
members  and  for  the  more  constant  and  thorough  under- 
standing between  capital  in  this  line  of  business.'  These 
generalities  are  meaningless.  If  it  is  meant  that  the 
contract  was  to  secure  to  the  unions  a  legitimate  benefit 
and  advantage  in  the  field  of  labor,  the  proofs  are  pain- 
fully absent.  I  have  looked  into  the  contract  and  find 
nothing  to  explain  the  provisions  therein  for  the  closed 
shop  except  this  dubious  foreword,  'In  order  to  secure 
continuity  of  employment  and  uninterrupted  production 
it  is  hereby  agreed  between  the  Building  Trades  Em- 
ployers' Association  of  the  City  of  New  York  and  the 
Building  Trades  Council  of  the  State  of  New  York 
representing  and  having  authority  to  act  for';  then  fol- 
lows the  names  of  thirty-three  locals  of  the  various 
trades  unions  in  the  building  line  in  New  York  and 
Long  Island  over  which  the  Building  Trades  Council 


has  jurisdiction,  the  hours  of  work  per  week,  a  scale  of 
wages  and  the  closed  shop  clause.  It  concludes  with 
a  paragraph  that  the  agreement  applied  to  all  work 
performed  within  the  geographical  limits  of  Greater 
New  York  and  Long  Island,  and  in  such  additional 
territory  as  is  included  in  the  provisions  of  the  existing 
trade  agreements  between  the  several  trade  Associations 
of  Employers  and  the  Unions  of  their  trades.  The 
closed  shop  clause  is  negative  in  phraseology,  but  when 
read  in  the  light  of  the  laws  of  the  union,  its  dominating 
character  is  revealed.  The  caption  *To  secure  continuity 
of  employment  and  uninterrupted  production,'  as  ex- 
plained by  counsel  for  the  union,  means  simply  this: 
before  the  contract  was  made  the  various  locals  in  the 
Metropolitan  District  struck  for  one  reason  or  another 
ad  lib,  thus  involving  the  other  trades,  sympathetically 
or  of  necessity,  and  putting  them  out  of  work.  To 
overcome  this  evil  and  disastrous  consequences  to  the 
members  of  the  unions,  the  organization  concluded  to 
minimize  their  loss  of  time  and  wage  by  s)mchronizing 
their  strikes.  This  was  a  perfectly  proper  self-serving 
purpose,  but  I  fail  to  see  how  the  closed  shop  provision 
of  the  contract,  which,  in  effect,  precluded  non-union 
men  from  securing  work  in  their  crafts  in  Greater  New 
York  and  Long  Island,  serves  to  promote  that  object. 
'The  continuity  of  employment'  could  as  readily  have 
been  accomplished  by  binding  the  parties  to  a  perform- 
ance for  the  time  stipulated.  The  closed  shop  feature 
obviously  bears  no  relation  whatever  to  the  other  and 
legitimate  purposes  of  the  contract,  and  it  is  plain  that 
the  primary  and  ultimate  thing  organized  labor  sought 
was  the  monopolization  of  labor  in  all  lines  of  the  build- 
ing trade  within  the  territory  to  which  the  contract 
applies.  As  to  this  there  is  no  question,  for  the  counsel 
of  the  union  frankly  admits  the  indictment,  and  asserts 
that  the  movement  to  bring  about  the  closed  shop,  not 
only  in  New  York  but  elsewhere  throughout  the  nation, 
is  within  the  law." 

The  Court  then  turns  its  attention  to  the  law  on  the 
subject  of  the  closed  shop,  and  says: 

"The  principle  of  the  closed  shop,  L  e.,  the  monopo- 
lization of  the  labor  market,  has  found  no  judicial 
sponsor.  In  whatever  form  organized  labor  has  as- 
serted it,  whether  to  the  injury  of  employer,  or  to 
labor,  or  to  labor  tmions  outside  of  the  fold,  the  judici- 
ary of  the  country  has  responded,  uniformly,  that  it  is 
inimical  to  the  freedom  of  individual  pursuit  guar- 
anteed by  the  fundamental  law  of  the  land,  and  con- 
travenes public  policy.  On  the  other  band,  public 
policy  favors  free  competition,  and  the  courts  have  been 
keen  to  recognize  the  right  of  organized  labor  to  com- 
pete for  work  and  wage  and  economic  and  social 
betterment,  and  to  use  its  weapon — ^the  strike — ^to 
realize  its  lawful  aspirations*  but  none  has  gone  to 
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the  length  of  sanctioning  a  strike  for  a  closed  shop, 
which  has  for  its  object  the  exclusion  from  work  of 
workmen  who  are  not  members  of  the  organization. 
There  is  a  wealth  of  literature  and  authority  upon  the 
subject  in  England  and  in  this  country." 

The  Court  cited  many  authorities  and  discussed  the 
leading  cases  of  Folsom  v.  Lewis,  Connors  v.  Con- 
nolly, Curran  v.  Galen  and  Berry  v.  Donovan  in  detail 
and  then  stated  as  its  conclusion : 

''The  conclusion  upon  the  case  as  presented  is,  that 
the  New  York  contract  violates  public  policy,  and  that 
the  sympathetic  strike  is  without  just  cause  or  excuse, 
and  is  unlawful." 

Turning  then  to  the  issue  as  to  whether  Lehman, 
the  architect,  and  the  Atlantic  Company,  a  general 
contractor,  were  parties  to  the  conspiracy  of  the  union, 
the  Court  said : 

''Lehman  and  the  Atlantic  Company  say  they  were 
not  parties  to  the  sympathetic  strike,  and  consequently 
not  parties  to  the  conspiracy  of  the  tmions.  That 
they  were,  it  seems  to  me  admits  of  no  doubt.  They 
were  and  are  fixed  in  mind  not  to  allow  the  work  to 
be  done  by  non-unionists,  and  to  this  end  brought 
suit  to  restrain  the  complainants,  and  when  they 
failed,  ordered  the  complainants  off  the  job  for  no  other 
reason  than  that  they  were  going  to  complete  it  with 
the  labor  of  the  unanointed.  Their  excuse  is  that 
they  feared  the  wrath  of  organized  labor  and  were 
acting  in  self-defense.  In  other  words,  they  breached 
their  contract  to  avert  a  general  strike  of  the  trades 
unions  on  the  work.  That  that  is  not  a  legal  excuse 
for  breaching  the  contract  needs  no  argument.  And 
that  it  furnishes  a  legal  excuse  for  joining  the  oppres- 
sors of  the  complainants  is  even  less  defensible.  Their 
protection  lies  in  the  law,  not  in  the  graces  of  those 
who  transgress  the  law.  Their  further  contention 
that  they  were  moved  to  their  course  by  causes  wholly 
independent  of  the  motives  of  the  unions,  that  they 
were  prompted  solely  by  a  desire  to  escape  a  labor 
squabble,  and  to  have  their  building  completed  ex- 
peditiously, is  irreconcilable  with  their  activities  and 
the  means  they  used  to  accomplish  the  unlawful  aim 
of  the  unions,  in  common  with  the  unions,  to  make  the 
sjrmpathetic  strike  effective,  viz:  by  preventing  the 


complainants  from  employing  non-tmion  men.  Their 
motive  may  not  have  been  co-extensive  with  that  of 
the  unions ;  they  may  have  been  wholly  indifferent  as 
to  the  success  of  the  ultimate  object  of  Ae  sympathetic 
strike,  but  a  common  ground  upon  which  they  met 
the  unions,  a  common  motive  that  actuated  them,  and 
made  them  co-conspirators,  was  the  enforcement  of 
the  closed  shop  at  Brills." 

An  extended  discussion  of  the  doctrine  of  construc- 
tive conspiracy  as  laid  down  by  the  Massachusetts 
Courts  in  the  case  of  Aberthaw  Construction  Co.  v. 
Cameron,  194  Mass.  208,  follows.  Upon  the  objection 
to  the  form  of  relief  prayed  for  by  the  complainants, 
the  Court  said  : 

"The  general  rule  is  that  compensation  in  damages 
is  the  relief  for  breach  of  a  contract,  and  that  the 
remedy  is  at  law  and  that  the  measure  of  damages  is 
the  immediate  loss,  the  incidental  losses,  which  are 
often  the  heavier,  being  regarded  as  too  remote  to 
bring  into  the  calculation.  Where,  however,  as  here, 
the  complainants  are  not  suing  for  a  breach,  but  to 
prevent  a  breach  of  a  contract  by  unlawful  means, 
and  to  serve  unlawful  ends,  to  the  injury  of  the  com- 
plainants' business,  the  remedy  at  law  is  inadequate. 
The  damages  for  such  an  injury  are  incapable  of  as- 
certainment at  law,  and  justice  demands  that  the  in- 
jury be  prevented  by  injunction.'* 

On  the  motion  of  Merritt  Lane,  Esq.,  attorney  lor 
complainants,  a  final  decree  entered  in  this  case  on 
September  21st  enjoining  the  Atlantic  Smelting  &  Re- 
fining Works,  William  E.  Lehman,  architect,  and  the 
International  Brotherhood  of  Bridge  &  Iron  W^orkers 
of  America  from  further  interference  with  the  plaintiffs 
in  completion  of  their  contract  on  the  building  in 
Newark.  This  case  is  of  significance,  because  of  its 
forceful  statement  of  the  objection  to  the  closed  shop 
on  grounds  of  public  policy,  and  its  review  of  the 
leading  authorities  on  that  subject,  and  its  further 
restatement  of  the  law  that  those  who  aid  an  unlawful 
conspiracy,  however  uninterested  they  may  be  in  the 
conspiracy  itself,  seeking. only  to  protect  their  own 
interests,  are  nonetheless  co-conspirators  bound  by 
their  acts  and  subject  to  penalty  for  the  injuries  that 
they  assist  in  inflicting. 


Strike  For  the  Closed  Shop  and  Picketing  Illegal  in  New  Jersey 


Bijur  Motor  Appliance  Co.  v.  International  Associa- 
tion of  Machinists,  et  al.,  (In  Chancery.  New 
Jersey). 

The  Bijur  Motor  Appliance  Company,  of  Hoboken, 
N.  J.,  manufactures  self-starters  and  other  electrical 
appliances  used  on  automobiles.  Its  factory  is  located 
on  lands  of  the  Hoboken  Land  &  Improvement  Co. 


and  can  only  be  reached  by  crossing  a  private  right 
of  way.  It  has  been  an  open  shop.  In  July,  of  this 
year,  its  employes  demanded  an  increase  in  wages,  re- 
duction of  working  hours,  recognition  of  the  Inter- 
national Association  of  Machinists  and  the  closed  shop. 
The  demands  were  rejected,  and  the  employes  struck 
and  thereupon  picketed  the  factory,  parading  up  and 
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down  on  the  private  right  of  way,  as  well  as  the  public 
street.  To  prevent  picketing  which  had  been  accom- 
panied to  a  limited  extent  by  intimidation  and  coer- 
cion, the  Company  filed  a  bill  in  the  Court  of 
Chancery  and  secured  an  order  on  August  3d,  direct- 
ing the  defendants  to  show  cause  why  a  temporary 
injunction  should  not  issue  to  restrain  them  from, 
among  other  things, 

"Parading  in  the  neighborhood  of  the  plant  of  com- 
plaint bearing  placards  or  otherwise  indicating  that 
a  strike  is  in  progress  at  complainant's  plant. 

"Picketing  the  place  of  business  of  complainant." 

They  were  also  directed  to  show  cause  why  the 
order  should  not  enjoin  them, 

"From  promoting,  encouraging,  directing,  partici- 
pating in,  in  any  manner  whatsoever,  the  strike 
against  the  complainant,  from  contributing  money  or 
advice,  toward  the  success  of  said  strike,  designed 
among  other  things  to  secure  an  agreement  by  which 
complainant  agrees  to  employ  none  but  union  labor. 

"From  advising  with,  participating  in,  encouraging, 
persuading,  or  consulting  with,  striking  employes  of 
complainant  or  others  with  the  design  of  securing 
agreements  from  complainant  by  which  it  agrees  to 
employ  none  but  union  labor." 

The  defendants  appeared  on  the  return  of  the  order 
and  filed  affidavits,  and  after  argument  the  Court  al- 
lowed an  injunction  as  prayed  for  by  the  plaintiff, 
including  the  paragraphs  quoted  above  against  picket- 
ing and  against  any  attempt  to  maintain  the  strike, 
because  as  the  Court  said  orally, 

"The  situation  shown  here  is  a  strike  for  the  pur- 
pose»  among  other  things  of  gaining  the  closed  shop 
in  the  factory  of  this  complainant.  That  is  one  of  the 
demands  which  was  made  prior  to  the  calling  of  the 
strike,  and  there  has  been  no  withdrawal  of  that  de- 
mand. ♦  ♦  ♦  This  Court,  as  well  as  the  Courts  in  other 
jurisdictions,  having  laid  it  down  that  it  is  against 
public  policy  to  have  these  coercive  attempts  made 
to  restrict  employment  to  unionized  employment,  and 
the  answering  affidavits  of  this  defendant  admitting 
that  the  agreement  which  they  sought  to  have  made 
by  the  complainant  in  this  case  is  the  same  as  that 
which  they  have  in  frequent  other  instances  sought  to 
have  entered  into  by  other  employers  of  like  char- 
acter, it  seems  to  me  that  the  situation  is  thereby  ren- 
dered precisely,  to  all  intents  and  purposes,  that  which 
existed  in  the  Baldwin  Lumber  Company  case,  (2  Law 
and  Labor  100).  Although  I  think  I  would  go  to  the 
extent,  if  necessary,  of  holding  that  a  mere  individual 
attempt  was  against  public  policy,  I  do  not  think  it 
is  necessary  for  me  to  go  that  far  in  this  case,  because 
it  is  shown  that  there  has  been  this  general  attempt." 

Thereafter  the  defendants  filed  a  petition  in  which 


they  set  forth  that  they  withdrew  any  demand  for  the 
closed  shop  and  asked  the  Court  to  modify  the  injunc- 
tion by  striking  out  all  of  the  clauses  above  quoted, 
but  upon  the  return  of  the  motion  plaintiff  submitted 
affidavits  showing  that  after  the  injunction  had  issued 
the  strikers  had  proceeded  to  have  four  to  six  men 
walk  up  and  down  the  street  into  which  the  private 
right  of  way  on  which  the  plaintiff's  factory  was 
located  opened,  each  striker  bearing  a  placard  "Gen- 
eral Strike  on  at  Bijur  Motor  Appliance  Company  for 
a  living  wage."  The  Court  thereupon  directed  the 
issuance  of  an  order  to  show  cause  against  nine  of 
the  individual  strikers  who  had  done  the  marching 
and  the  business  agent  of  the  local,  under  whose  direc- 
tion it  had  been  done,  requiring  them  to  show  cause 
why  they  should  not  be  punished  for  contempt  and 
adjourned  the  application  for  a  modification  of  the  in- 
junction, pending  the  hearing  on  contempt.  Upon 
the  hearing  testimony  was  taken  in  open  court  and  it 
appearing  to  the  satisfaction  of  the  Vice-Chancellor 
that  nine  respondents  had  marched  up  and  down  with 
these  placards  under  the  direction  of  the  business 
agent  after  the  service  of  the  injunction,  he  adjudged 
them  and  the  business  agent  guilty  of  contempt  and 
ordered  them  confined  to  the  Mercer  County  Jail  for 
three  months.  The  Court  then  heard  the  motion  to 
modify  the  injunction  and  the  plaintiff  consented  to 
the  omission  of  the  clauses  prohibiting  any  assistance 
to  the  strike,  providing  the  respondents  were  re- 
strained from  renewing  their  demand  for  a  closed 
shop,  but  objected  to  striking  out  the  clauses  prohibit- 
ing picketing.  The  Court  on  September  14th  ren- 
dered its  decision  on  this  motion,  striking  out  the 
clauses  against  any  form  of  a  strike,  but  commanding 
the  defendants  "to  desist  and  refrain  from  demanding 
or  requesting,  suggesting,  directly  or  indirectly  in 
any  manner,  shape  or  form  from  complainant,  any 
agreement  express  or  implied,  by  which  complainant 
engages  not  to  employ  in  its  business  or  any  depart- 
ment of  its  business,  other  than  union  men,  or  to  em- 
ploy all,  or  substantially  all,  or  any  certain  number 
of  union  men,  in  its  business  or  any  department 
thereof,  or  any  agreement  providing  for  or  designed 
to  accomplish  or  aid  in  obtaining  a  union  closed  shop 
so  called." 

The  Court,  however,  refused  to  strike  out  the 
clauses  prohibiting  picketing. 

This  case  adds  another  authority  to  the  New  Jersey 
decisions  that  a  strike  for  a  closed  shop  is  unlawful 
and  is  an  extension  of  the  Massachusetts  doctrine, 
which  seems  to  be  gaining  favor.  At  the  same  time  it 
is  the  first  perfectly  clear  interpretation  of  the  New 
Jersey  law  against  picketing  of  any  kind.  The  case 
is,  therefore,  of  unusual  interest. 
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Firemen  Discharged  for  Affiliation  with  a  Union  Have  No  Cause  of  Action 


McNatt  et  aL  v.  Lawthcr  ct  aL,  (223  S.  W.  503.) 

This  was  an  action  against  the  mayor  and  commis- 
sioners of  Dallas,  Texas,  for  a  mandamus  to  require 
them  to  reinstate  the  plaintiffs  as  firemen  in  the  employ 
of  the  city.  In  their  complaint  the  plaintiffs  set  forth 
that  they  had  been  employed  by  the  city  as  firemen 
subject  to  the  provisions  of  the  city  charter  providing 
that  firemen  shall  hold  their  positions  during  good  be- 
havior and  shall  not  be  removed,  "except  for  such  cause 
as  in  the  opinion  of  the  Board  of  Commissioners  renders 
them  unfit  to  remain  in  the  service  of  the  city  and  after 
written  notice,  giving  the  grounds  for  such  discharge 
or  removal,  and  an  opportunity  to  be  heard  on  such 
charges  or  reasons."  The  complaint  states  that  prior  to 
January  9,  1918,  the  plaintiffs  and  other  firemen  became 
members  of  a  local  union  affiliated  with  the  American 
Federation  of  Labor,  for  the  purpose  of  protecting  them- 
selves in  their  personal  work,  labor  and  service  in  their 
pursuits  and  employment,  and  that  the  union  had  no 
other  purpose.  That  they  were  skillful  and  loyal  in 
their  service,  that  their  behavior  was  good,  and  no  com- 
plaint was  or  could  be  made  against  them.  That  on  the 
9th  of  January,  1918,  the  mayor  and  commissioners  de- 
manded that  they  withdraw  from  the  union  and  that 
upon  their  refusal  to  do  so  they  were  suspended  from 
their  positions.  That  on  the  24th  of  January,  1918, 
they  presented  a  petition  for  reinstatement  and  prayed 
in  the  alternative  that  a  formal  charge  in  accordance 
with  the  charter  of  the  city  be  filed  against  them.  That 
charges  were  filed,  alleging  that  they  had  knowingly 
and  willfully  violated  the  rules  and  regulations  of  the 
Dallas  fire  department  and  had  placed  themselves  in  a 
position  of  insubordination  to  their  superiors  "with  the 
purpose  and  intent  to  disregard  the  rules  and  regulations 
of  said  department  and  to  disobey  their  superior  officers 
and  to  create,  stir  up,  and  foment  strife,  contention,  dis- 
organization, and  disintegration,  and  insubordination  in 
said  department,  did  agitate,  aid  and  abet  the  organiza- 
tion of  a  union  in  the  Dallas  fire  department  *  ♦  ♦  and 
when  called  upon  by  the  officers  of  said  city  to  declare 
their  absolute  and  unqualified  allegiance  and  loyalty  to 
the  city  of  Dallas  and  its  fire  department,  they  refused 
to  make  such  declaration,  all  of  which  rendered  them 
wholly  unfit  to  be  and  remain  in  the  service  of  the  city 
in  said  department."  That  hearing  was  had  thereon 
before  the  mayor  and  commissioners  who  ordered  the 
charges  sustained  and  the  dismissal  of  the  plaintiffs 
affirmed.  The  plaintiffs  alleged  that  their  conduct  was 
lawful  under  the  laws  of  Texas  and  that  the  charge 
against  them  was  not  valid  in  contemplation  of  law. 

The    defendants    demurred   to   the   complaint.     The 


demurrer  was  sustained  and  the  case  taken  by  appeal 
to  the  Court  of  Civil  Appeals  of  Texas,  at  Amarillo. 

The  first  question  presented  to  the  Court  was  that 
of  its  jurisdiction  to  review  the  action  of  the  mayor  and 
commissioners  of  Dallas  in  disciplining  the  members  of 
the  fire  department,  and  the  Court  held, 

"If  there  might  be  fairly  said  to  be  any  ground  for 
difference  of  opinion  as  to  whether  the  acts  charged 
would  be  sufficient  cause  within  the  provisions  of  the 
charter,  then  the  courts  could  not  interfere  with  the 
action  of  the  board  of  commissioners.  If  there  were 
no  room  for  difference  of  opinion,  and  the  charges  pre- 
ferred were  clearly  insufficient,  then  it  might  be  con- 
cluded that  the  board  acted  arbitrarily  or  capriciously, 
and  their  action  would  not  protect  the  city  in  this  suit." 

The  Court  then  cited  the  provisions  of  the  law  of 
Texas  upon  which  the  plaintiffs  sought  to  justify  their 
cause,  which  provides  that  it  shall  be  lawful  for  any 
and  all  persons  engaged  in  any  kind  of  work  or  labor 
to  form  trade  unions  for  the  purpose  of  protecting  them- 
selves in  their  work,  labor  and  service.  The  Court  con- 
strued this  law  as  nothing  more  than  a  declaration  that 
the  common  law  decisions  holding  labor  unions  under 
certain  circumstances  to  be  unlawful  and  the  state  laws 
against  trusts  and  combinations,  do  not  apply  to  labor 
unions,  and  then  said: 

''But,  on  the  other  hand,  it  did  not  seek  to  regulate 
the  attitude  of  the  employer  toward  the  organization 
of  unions  among  his  employes,  and  we  take  it  that,  if 
the  employer  should  see  fit  to  prohibit  his  employes 
from  becoming  members  of  such  'trades  unions*  on 
pain  of  discharge  in  case  of  violation  of  such  prohibi- 
tion, such  act  would  not  be  in  violation  of  this  law.** 

The  Court  then  discussed  the  holding  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Coppage  v. 
Kansas,  236  U.  S.  1,  in  which  the  Court  held  that  a 
state  legislature  may  not,  within  the  provisions  of  our 
federal  constitution,  interfere  with  the  right  of  an  em- 
ployer to  discharge  an  employe  upon  the  ground  that 
he  is  a  member  of  a  labor  union  or  to  make  non-member- 
ship a  condition  of  employment.  The  Court  came  to 
the  conclusion  that  if  the  law  of  Texas  making  unions 
in  themselves  lawful  could  be  understood  to  interfere 
with  the  right  of  an  employer  to  object  to  union  affilia- 
tion, this  law  would  be  without  effect  under  the  federal 
constitution.  This  removed  from  the  case  every  ques- 
tion, except  as  to  whether  the  action  of  the  board  of 
commissioners  and  the  mayor  had  been  capricious,  and 
after  referring  to  an  ordinance  in  force  in  the  city  of 
Dallas,  authorizing  the  chief  of  the  fire  department  and 
police  and  fire  ccmimissioner  to  find  any  organization 
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among  the  members  of  the  department  detrimental  to 
the  service  and  authorizing  him  to  require  the  members 
to  disband  the  organization,  the  Court  said : 

^'The  board  of  commissioners  of  the  city  of  Dallas 
had  the  interest  of  the  public,  as  well  as  the  employes 
of  the  city,  to  consider.  In  addition  to  the  considera- 
tions stated  in  the  quotations  above  referred  to,  the 
commissioners  may  have  taken  into  consideration  the 
effect  of  the  increased  probability  of  strikes  by  the 
policemen  or  firemen  of  the  city,  as  a  body,  if  such 
employes  were  permitted  to  become  members  of  an 
organization  which  might  bind  them  to  act  as  a  body 
in  such  matters.  The  dire  consequences  of  such  a 
strike  has  been  exemplified  in  the  comparatively  recent 
strike  of  the  policemen  of  the  city  of  Boston.  The 
adoption  of  the  ordinance  referred  to  or  similar  rules 
and  regulations,  may  have  been  the  result  of  a  purpose 
to  minimize,  as  far  as  possible,  the  probability  of  some 
such  calamity  in  the  city  of  Dallas.  We  are  not  called 
upon  to  eicpress  an  opinion  as  to  whether  such  rules 
were  wise  or  not.  We  do  conclude,  however,  that  we 
cannot  say  that  the  adoption  and  enforcement  thereof 
by  the  constituted  authorities  of  the  city  was  arbi- 
trary or  capricious.*' 

San  Antonio  Fire  Fighters'  Local  Union  No.  84  v. 
Bell  et  al.,  (223  S.  W.  506.) 

This  was  an  action  by  the  firemen's  union  of  the  city 
of  San  Antonio  against  the  mayor  and  commissioners 
of  that  city  on  behalf  of  the  union  and  its  members 
for  an  injunction  to  restrain  them  "from  disrupting  and 
breaking  up  said  organization  and  from  disqualifying  the 
members  of  said  organization  for  equal  right  to  em- 
ployment with  others  who  are  not  members  of  the  said 
Fire  Fighters'  Union,  and  to  prevent  their  being  dis- 
charged from  said  employment  by  the  defendants  if 
such  members  see  proper  to  refuse  to  give  up  their 
memberships  ♦  ♦  *."  Affidavits  accompanying  the  com- 
plaint stated  that  the  fire  chief  had  asked  each  of  the 
affiants  to  withdraw  from  the  union  and  that  he  had 
said,  "that  the  mayor  and  commissioners  were  going  to 
bust  up  the  union."  With  a  frankness  unusual  in  these 
matters,  one  of  the  affidavits  stated  that  the  chief  asked 
affiant,  "If  the  firemen  were  to  go  on  a  strike,  would 
you  go  with  them?"    To  which  he  repUed,  "I  would." 

The  defendants  demurred,  the  demurrer  was  sustained 
and  brought  by  the  plaintiffs  upon  appeal  to  the  Court  of 
Civil  Appeals  of  Texas,  at  San  Antonio. 

In  this  case  the  union  itself  attempted  to  bring  an 
action  under  the  statutes  of  Texas  on  behalf  of  its 
members  and  the  question  arose  as  to  whether  the  statute 
relating  to  the  right  of  associations  "doing  business  in 
the  state"  to  sue  applied  to  a  labor  union  seeking  to 


protect  the  rights  of  its  individual  members,  and  the 
Court  said: 

"Article  6149  is  based  upon  convenience  and  economy, 
in  permitting  all  the  members  of  a  joint-stock  company  or 
association  to  sue,  in  the  name  of  the  association  in  order 
to  conserve  a  joint  right,  or  redress  a  joint  wrong,  and 
it  was  never  intended  that  the  name  of  the  association 
could  be  used  to  ascertain  and  protect  the  several  rights 
of  the  members  or  redress  their  several  wrongs. 

"We  are  of  opinion,  not  only  that  appellant  could 
not  sustain  a  suit  shown  to  be  a  several  and  not  a 
joint  one,  but  also  that  suits  by  or  against  a  joint- 
stock  company  or  association  can  be  sustained  only  as 
to  property  rights  in  which  the  membership  is  jointly 
interested.  The  very  language  of  the  statute  seems  to 
imply  that  the  company  or  association  can  sue  or  be 
sued  only  about  property  rights,  for  it  limits  the  right 
to  those  companies  'doing  business  in  the  state,'  show- 
ing an  intent  to  confine  such  suits  to  matters  of  busi- 
ness. There  is  no  allegation  in  the  petition  of  any 
property  right  of  the  association  that  was  threatened 
by  the  mayor  and  commissionersi  but  from  the  peti- 
tion it  clearly  appears  that  no  right  is  threatened,  ex- 
cept that  of  the  individual  member,  in  which  the  com- 
pany or  association  had  no  property  right  whatever. 
No  contract  between  the  association  and  the  city  of 
San  Antonio  was  being  threatened  or  invaded.  It  had 
no  contract  with  the  city,  and  no  right  belonging  to  it 
was  about  to  be  assailed.  It  had  no  righi  upon  which 
to  base  an  application  for  an  injtmction." 

Then,  after  setting  forth  the  provisions  of  the  law  of 
Texas  permitting  persons  engaged  in  work  and  labor  to 
form  a  union  for  their  mutual  protection,  the  Court  said : 

"Upon  no  principle  of  law  or  rule  in  equity  could  a 
court  presume  from  allegations  of  threats  of  dismissal 
made,  not  by  the  commissioners,  but  by  the  fire  chief, 
an  officer  with  no  power  to  remove  or  discharge,  that 
the  officers  clothed  with  authority  to  remove  would 
do  it  regardless  of  the  requirements  of  the  charter. 
It  is  not  alleged  that  any  charges  in  writing  had  been 
preferred,  nor  that  any  attempt  was  being  made  to  try 
men  who  might  be  members  of  the  union.  Upon  bare 
allegations  of  threats  to  discharge  members  because 
of  their  membership  in  the  joint-stock  company  or 
association,  the  trial  court  was  asked  to  enjoin  the 
commissioners  of  the  city  of  San  Antonio  from  per- 
forming a  duty  imposed  by  the  Legislature  of  the 
state,  upon  a  surmise,  an  inference,  or  a  presumption 
that  they  would  not  perform  that  duty  in  compliance 
with  law.  The  law  invests  the  commissioners  with 
discretionary  powers  in  the  removal  or  discharge  of 
officers,  or  employes,  and  it  must  be  presumed  that 
the  discretion  will  be  exercised  in  a  lawful  manner." 

The  Court  then  quoted  the  provisions  of  the  charter 
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of  the  city  of  San  Antonio,  which  provided  that  an 
employe  shall  be  discharged  only  by  a  majority  vote  of 
the  commissioners  on  written  charges  after  a  public  hear- 
ing, and  in  discussing  this  power  of  removal,  said: 

'It  cannot  be  said,  as  a  matter  of  law,  that  a  munici- 
pal corporation  has  no  right  or  authority,  as  must  be 
the  claim  of  appellant,  if  there  is  any  basis  for  its  suit, 
to  determine  that  membership  in  a  certain  organiza- 
tion renders  its  appointees  inefficient  or  untrustworthy, 
and,  even  without  admission  on  the  part  of  one  of  the 
affiants  that  he  owed  a  higher  duty  to  his  union  than 
his  city  in  case  of  orders  for  a  strike  upon  the  part  of 
the  firemen,  it  cannot  be  assumed  that  a  fair  trial  will 
not  be  given  the  members  of  the  union.  To  make 
such  assumption  and  grant  an  injunction  to  prevent 
the  commissioners  of  the  city  from  performing  their 
functions  under  the  charter,  granted  by  the  Legisla- 
ture of  Texas,  and  transfer  the  trial  of  officers  or  em- 
ployes to  the  district  court,  would  be  a  usurpation  of 
power  which  cannot  consistently  be  sanctioned  in  a 
democratic  government." 

Whether  it  was  in  the  power  of  the  commissioners  to 
decide  that  membership  in  a  union  was  inimical  to  the 
service  of  the  city  the  Court  said : 

''The  right  of  a  municipal  corporation  is  the  same  in 
regard  to  its  employes  as  is  that  of  an  individual  or 
private  corporation,  and  in  case  of  the  charter  of  San 
Antonio  there  is  no  attempt  to  destroy  that  right,  but 
merely  to  prescribe  the  method  in  which  it  must  be 
exercised.  The  charter  has  merely  said  that  the  right 
to  employ  and  discharge  or  remove  remains,  but  the 
removal  cannot  be  made  in  two  years  unless  charges 
are  preferred  in  writing  and  a  public  hearing  given 
thereon.  ♦  *  * 

"How  much  more  reprehensible  would  it  be  for  an 


appellate  court  to  formulate  an  opinion  founded  on 
what  the  lawful  municipal  body  might  possibly  do  in 
discharge  of  their  delegated  authority.  This  court  can> 
not,  and  will  not  presume  to,  take  charge  of  the  munici- 
pal affairs  of  the  city  of  San  Antonio,  and  substitute 
government  by  injunction  for  government  by  law. 

"The  petition  fails  to  show  that  any  rights  have  been 
invaded,  held  by  appellant,  or  any  wrongs  committed 
against  it,  and  it  has  no  authority  to  act  as  guardian 
for  its  membership  and  make  their  demands  its  de- 
mands. E^ch  of  them,  as  an  American  citizen,  wiB 
find  the  courts  open,  and  the  judiciary  ready  to  protect 
him  against  any  invasion  of  his  rights,  whether  per- 
sonal or  property  rights.  ♦  *  ♦ 

"It  is  not  alleged  in  the  petition  that  membership 
in  the  union  would  not  affect  the  loyalty  of  the  mem* 
bers  to  the  city,  nor  make  them  subject  to  orders  that 
would  interfere  with  the  public  service  and  the  dis- 
charge at  all  times  of  their  duties.  It  is  not  alleged 
that  they  would  not  obey  a  strike  order  coming  frcmi 
the  proper  union  authorities,  nor  that  there  would  be 
no  interference  with  the  service  if  a  member  should  at 
any  time  be  removed  or  discharged  from  the  service 
of  the  city;  but  the  original  petition  merely  states  that 
firemen  are  about  to  be  discharged  because  they  are 
members  of  a  union  which  subscribes  'to  principles, 
rules,  and  regulations  promulgated  or  prescribed  by 
the  American  Federation  of  Labor  for  the  benefit  and 
protection  of  its  members,'  without  indicating  what 
the  'principles,  rules,  and  regulations'  may  be.  Such 
rules  and  regulations  may  be  deemed  by  the  commis- 
sioners inimical  to  the  interests  of  the  city,  and  this 
court  has  no  authority  to  anticipate  that  they  will 
abuse  their  discretion  should  they  entertain  such  an 
opinion  and  act  upon  it." 


Labor  Provisions  of  the  Transportation  Act  do  not  Contravene  the  Right  of 
a  Carrier  to  Discharge  its  Employes  for  Union  Affiliation 


Mahony,  et  al.  v.  Wa^ington  and  Old  Dominion  Rail- 
way, et  al.,  (In  the  Supreme  Court  of  the  District 
of  Columbia). 
The  Washington  and  Old  Dominion  Railway  operates 
an  electric  line  from  the  City  of  Washington  to  Blue- 
mont,  Va.,  approximately  52  miles,  and  from  Alexandria, 
Va.,  to  Bluemont,  approximately  54  miles.  It  carries 
freight  to  any  connecting  railroad  and  sells  tickets  over 
connecting  lines  to  the  principal  cities  of  the  United 
States.  It  employes  about  75  trainmen  and  during  the 
summer  two-thirds  of  them  joined  the  Brotherhood  of 
Railroad  Trainmen,  R.  E.  Lee  Local  418,  of  Alexandria, 
Va.  When  this  became  known  to  the  Company  it  dis- 
charged some  of  them  and  threatened  to  discharge  the 
rest  of  them  because  of  their  affiliation  with  the  union. 


This  action  was  brought  by  the  men  who  were  discharged 
and  those  threatened  with  discharge  to  enjoin  the  rail- 
road from  discharging  them  and  directing  the  railroad 
to  re-employ  those  discharged,  pending  a  decision  of 
the  Labor  Board  created  by  the  labor  provisions  of  the 
Transportation  Act  of  1920. 

The  railroad  set  up  in  defense  that  it  was  not  a 
carrier  within  the  contemplation  of  the  labor  provisions 
of  the  Transportation  Act,  but  that  it  is  instead  an 
interurban  or  suburban  electric  railway,  not  operating 
as  a  part  of  the  general  steam  railroad  system  of  the 
country.  But  the  Court  held  that  it  would  stretch  the 
imagination  to  find  that  Bluemont  is  a  suburb  of  Wash- 
ington or  that  the  destination  of  the  principal  traffic 
over  the  road  is  Bluemont  or  Washington.    On  the  other 
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hand  it  found  that  it  carried  freight  consigned  to  it 
by  connecting  lines  coming  from  all  parts  of  the  United 
States  and  destined  to  areas  beyond  its  termini  and  that 
It  sold  tickets  by  connecting  lines  to  principal  cities  of 
the  United  States.  The  Court,  therefore,  held  it  to  be 
an  interstate  carrier  within  the  meaning  of  the  labor 
sections  of  the  Transportation  Act.  The  question  then 
arose  as  to  whether  these  sections,  because  they 
provide  for  the  settlement  of  controversies  between 
carriers  and  their  employes,  prohibit  the  carrier  from 
discharging  employes  because  they  are  members 
of  a  trade  union.  The  Court  cited  the  case  of 
Adair  v.  United  States,  208  U.  S.  161,  in  which  the 
Supreme  Court  held  unconstitutional  the  Act  of  Con- 
gress of  June  1,  1898,  which  attempted  to  punish  by 
fine  any  officer  or  agent  of  an  interstate  carrier  who 
should  require  any  employe  as  a  condition  of  his  employ- 
ment to  enter  into  an  agreement  not  to  become  or  remain 
a  member  of  a  labor  union,  or  threaten  any  employe 
with  loss  of  employment,  or  to  discriminate  ae^ainst  any 
employe  because  of  his  membership  in  a  union.  The 
Court  further  cited  the  case  of  Coppage  v.  Kansas,  236 
U.  S.  1,  in  which  the  Supreme  Court  held  unconstitu- 
tional an  act  of  the  State  of  Kansas  which  undertook 
to  punish  criminally  any  employer  who  made  it  a  condi- 
tion of  employment  that  the  employe  enter  into  an  agree- 
ment not  to  become  or  remain  a  member  of  a  labor 
union.  In  both  of  these  cases  it  was  held  that  the  laws 
declared  unconstitutional  interfered  with  the  freedom 
of  contract.  It  has  been  established  by  these  cases  that 
it  is  as  much  the  right  of  an  employer  to  refuse  to  employ 
a  member  of  a  labor  union  or  to  retain  a  member  of  a 
labor  union  in  his  employment,  as  it  is  for  an  employe 
to  refuse  to  accept  emplo)rment  where  all  of  the  employes 
are  not  members  of  a  union.  In  concluding  its  opinion 
the  court  said : 

"It  may  be  urged  that  to  so  hold  is  to  render  vain 
the  rights  which  the  plaintiffs  claim  are  given  to  them 
under  the  provisions  of  the  Transportation  Act  of  1920. 
But  without  stopping  to  inquire  whether  they  are 
given  rights  under  that  Act  of  the  character  claimed 
in  the  bill,  it  is  enough  to  say  that  if  that  Act  under- 
takes to  restrain  the  power  of  employers  to  discharge 
their  employes  for  joining  a  labor  union,  the  Act 
would  then  appear  to  come  witbin  the  denunciation 


of  such  legislation  in  the  opinions  of  the  Supreme 
Court  to  which  attention  has  been  called.  It  might 
be  appropriate  to  point  out  that  the  provisions  of  the 
Transportation  Act  relied  upon  by  the  plaintiffs  con- 
template, apparently,  action  by  the  Labor  Board  where 
application  by  an  existing  labor  organization  is  made 
to  it,  or,  where  made  by  unorganized  employes  to  the 
number  of  100  or  upon  the  Labor  Board's  own  motion. 
It  is  alleged  in  the  bill  that  there  are  not  100  unor- 
ganized employes  of  the  defendant  railway  to  sign  the 
petition  to  the  Labor  Board,  contemplated.  But  even 
so,  the  Labor  Board  may,  on  its  own  motion,  *if  it  is 
of  the  opinion  that  the  dispute  is  likely  substantially 
to  interrupt  commerce,  shall  receive  for  hearing,  and 
as  soon  as  practicable  and  with  due  diligence,  decide 
such  disputes  as  it  is  by  the  Act  given  jurisdiction  to 
hear  and  determine. 

"It  is  not  for  this  Court  to  discuss  the  policy  which 
from  the  evidence  submitted  is  the  one  adopted  by  the 
defendant  railway  employer  with  respect  to  refusing 
that  its  employes  may  become  members  of  a  labor 
union.  But  it  is  well  to  keep  in  mind  the  evident 
policy  of  the  National  Legislature,  which  impliedly  at 
least,  recognizes  the  right  of  employes  to  be  members 
of  a  labor  union." 

The  artificial  growth  of  unionism  due  to  the  policy 
of  the  government  during  the  war  is  nowhere  more  ap- 
parent or  serious  than  in  the  railroad  industry.  When 
the  railroads  were  surrendered  to  the  government  for 
the  purpose  of  meeting  a  national  emergency,  their  em- 
ployes were  not  organized,  except  the  members  of  the 
four  brotherhoods  actually  operating  trains,  and  by  com- 
mon consent  these  unions  were  not  closed  shop  but 
relied  for  their  strength  upon  the  merit  of  the  services 
which  they  rendered  to  their  members.  When  the  roads 
were  returned  by  the  government  all  of  their  employes 
were  unionized  in  unions  demanding  the  closed  shop 
and  whose  members  were  practising  restriction  of  pro- 
duction. Since  then  they  have  impaired  the  service  and 
brought  themselves  and  their  members  into  public  dis- 
repute, as  a  result  of  which  many  of  their  members  have 
been  discharged.  Such  is  the  heritage  and  the  policy 
of  building  unions  by  force,  compelling  men  to  join  who 
have  not  been  convinced  that  it  is  worth  while  to  join. 


The  Grievance  of  a  Union  in  Order  to  Sustain  a  Strike  Must  be  Real 


The    Cambridge   Gas-Light   Co.   v.    Gilligan,    et   al. 

(Supreme  Judicial  Court  of  Massachusetts.) 
The    Cambridge    Gas-Light    Company    brought    this 
action  against  the  Gashouse  Workers  Union  of  Cam- 
bridge, the  Cambridge  Central  Labor  Union  and  the 
Boston   locals   of    International   Union   of   Steam  and 


Operating  Engineers  and  the  International  Brotherhood 
of  Stationary  Firemen,  to  restrain  them  from  interference 
with  its  employes  under  contract.  On  July  19th  the 
Gashouse  Workers  Union  of  Cambridge  made  a  demand 
upon  the  plaintiff  for  the  reinstatement  of  one  of  its 
collectors  who  had  been  discharged  because  of  private 
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conduct  regarded  as  inconsistent  with  the  position  and 
trust  which  he  held.  The  plaintiff  alleged  that  no  other 
demands  were  made  upon  it.  Upon  its  refusal  to  rein- 
state the  collector  a  strike  occurred  on  July  30th.  From 
and  after  July  23d  the  plaintiff  engaged  employes  upon 
a  formal  written  contract  and  the  plaintiff  charged  that 
the  defendants  sought  to  compel  the  employes  so  em- 
ployed to  breach  these  contracts  and  publicly  stated  that 
a  strike  was  called  because  of  the  policy  of  the  company 
in  seeking  to  deal  with  its  employes  individually.  The 
plaintiff  charged  the  defendants  with  violence  and  the 
carrying  of  offensive  and  scurrilous  banners  during  the 
strike  and  the  use  of  pickets  in  large  numbers.  The 
defendants  denied  that  the  discharge  of  the  collector  or 
that  the  individual  contracts  used  by  the  plaintiff  was 
the  cause  of  the  strike,  and  alleged  that  for  sometime 
prior  to  July  23d  the  defendants  had  an  "agreement  or 
understanding"  with  the  plaintiff  providing  for  the  settle- 
ment of  grievances  arising  between  it  and  its  employes 
and  that  pursuant  to  this  agreement  a  committee  from 
the  defendants  called  upon  the  plaintiff  to  adjust  griev- 
ances caused  by  the  discharge  of  men  for  reasonable 
union  activities,  for  changing  the  hours  of  employment 
and  failure  to  keep  an  agreement  to  reinstate  former 
employes ;  that  the  plaintiff  refused  to  meet  this  com- 
mittee, although  the  Mayor  of  Cambridge  intervened 
on  its  behalf ;  and  that  the  cause  of  the  strike  was  the 
failure  of  the  plaintiff  to  meet  this  committee.  The 
defendants  denied  the  use  of  violence  by  pickets  and 
charged  the  plaintiff  with  employing  armed  men  who 
assaulted  the  pickets. 


Upon  the  issue  so  joined  the  case  came  on  to  be  heard 
before  Mr.  Justice  Pierce.  The  findings  of  fact  made 
by  the  Court  show  that  in  the  fall  of  1919  and  the  early 
part  of  1920  the-  plaintiff  did  confer  with  members  of 
the  union  for  the  settlement  of  grievances,  the  determina- 
tion of  wages  and  the  reinstatement  of  discharged  em- 
ployes. The  plaintiff  promised  to  reinstate  discharged 
men  as  soon  as  there  was  work  for  them.  The  men 
were  not  taken  back  and  in  July  the  committees  re- 
quested another  meeting.  The  plaintiff  refused  to  meet 
the  conmiittee  and  the  strike  resulted.  However,  the 
Court  found  from  testimony  of  the  discharged  collector 
that  he  had  stated  to  his  union  and  to  the  committee 
appointed  to  confer  with  the  plaintiff,  that  he  did  n« 
care  to  be  re-employed  if  the  plaintiff  did  not  wish  his 
services,  and  it  also  found  that  the  men  who  had  previ- 
ously been  laid  off  for  lack  of  work  had  obtained  and 
were  then  engaged  in  other  employment,  and  at  no  time 
had  there  been  permanent  work  which  could  have  been 
given  to  them  as  promised.  The  findings  concluded, 
"The  facts  disclose  no  substantial  grievance  which  justi- 
fied the  request  of  the  committee  for  a  conference.  It 
follows  that  the  strike  should  be  discontinued  and  the 
injunction  issued  as  prayed  for." 

The  doctrine,  which  organized  labor  has  tried  to  raise 
upon  the  right  of  an  individual  to  quit  work  for  anj 
reason  or  no  reason,  that  a  body  of  men  may  strike, 
wreck  and  disrupt  a  business  for  any  reason  or  no  reason, 
is  toppling. 


Blocked  by  the  Qayton  Act 


Kinloch  Telephone  Co.  et  al.  v.  Local  Union  No.  2  of 
International  Brotherhood  of  Electrical  Workers, 

et  al.,  (265  Fed.  312.) 
This  action  was  for  an  injunction  to  restrain  the 
defendants  from  procuring  plaintiffs*  employes  to 
breach  their  contracts  with  the  plaintiff  and  to  re- 
strain the  use  of  violence  and  coercion  in  picketing. 
The  Court,  stating  the  facts  in  its  opinion,  said: 

"Upon  this  hearing,  the  contract  between  the  plain- 
tiffs and  the  then  employes  of  the  plaintiffs,  bearing 
date  July  3,  1919,  was  offered  in  evidence.  Substan- 
tially this  contract  provided  that  plaintiffs'  business, 
which  is  concededly  of  an  interstate  character,  should 
for  the  term  of  one  year  thereafter  be  run  and  operated 
on  what  is  commonly  called  an  *open  shop'  basis.  This 
contract  further  provided  that  plaintiffs  should  not 
interfere  with  the  union  affiliations  of  their  employes, 
and  that,  in  the  event  of  any  dispute,  such  dispute 
should  be  referred  to  a  committee  of  employes,  and 


other  persons  on  plaintiffs'  part,  as  a  board  of  arbitra- 
tion, whose  decision  should  be  binding  upon  both  of 
the  contracting  parties." 

None  of  the  defendants  were  employes  of  the  plain- 
tiff, although  its  employes  who  were  members  of  the 
union  joined  the  strike.  The  Court  held  that  the 
plaintiff  failed  to  prove  intimidation  or  the  use  of 
physical  force,  and  then  said : 

"I  am  of  opinion  that  the  most  that  the  proof  may 
be  said  to  show  is  that  the  defendants,  as  members; 
officers,  and  agents  of  the  International  Brotherhood 
of  Electrical  Workers  and  as  individuals,  are  causing, 
maintaining,  and  supporting  the  strike  in  question 
upon  wholly  feigned  and  insufficient  grievances,  with 
the  aim  and  intent,  as  already  stated,  to  compel  plain- 
tiffs to  unionize  their  business ;  that  the  result  of  such 
action  upon  the  part  of  defendants  has  been  to  cause 
the  contract  existing  between  plaintiffs  and  its  em- 
ployes to  be  breached  by  such  employes  without  su£B- 
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dent  reason  or  excuse,  in  law  or  in  fact,  and  further, 
that  defendants  threaten  to  cause  other  of  plaintiffs' 
employes  to  breach  their  contract  with  the  plaintiffs, 
and  that  defendants  are  seeking  to  attain  the  results 
above  stated  by  advice,  persuasion,  and  inducements 
bottomed  upon  labor  unionization  and  union  obliga- 
tions. 

''Construing  the  contract  offered  in  evidence,  I  am 
of  opinion  that  this  contract  requires  arbitration  as 
therein  provided  for,  even  though  one  party  to  the 
same  may  contend  tbat  there  is  no  grievance  in  fact 
upon  which  to  bottom  the  complaints  made.  I  think 
that  the  committee  referred  to  therein  was  intended 
to  be  a  committee  on  the  part  of  the  employes,  com- 
posed of  employes  of  plaintiffs,  and  not  a  committee 
of  the  local  union,  to  which  said  union  employes  of 
plaintiffs  might  belong,  or  a  committee  composed  of 
members  of  the  conference  board  of  local  unions. 
Neither  upon  a  construction  of  this  contract,  nor  in 
common  fairness  or  reason,  is  there  any  obligation 
on  the  part  of  plaintiffs  to  pay  the  union  dues  of 
plaintiffs'  employes,  or  to  see  that  such  dues  are  paid, 
or  to  discharge  men  who  do  not  pay  such  dues,  al- 
though it  is  clear  from  the  evidence  that  this  is  one 
of  the  chief  ostensible  reasons  for  calling  the  strike 
now  existing.^' 

The  Court  held  there  was  abundant  proof  that  at 
a  meeting  of  the  local,  presided  over  by  an  interna- 
tional officer,  it  was  voted  to  authorize  the  business 
agent  to  call  a  strike  whenever  he  desired  to  do  so, 
that  he  called  a  strike  and  that  the  linemen  who  went 
out  did  so  upon  the  advice  and  persuasion  of  the  de- 
fendants. The  Court  held  that  the  issue  involved  was 
controlled  by  the  labor  provisions  of  the  Clayton  Act 
and  stated  that  the  Act  "provides  generally  in  sub- 
stance, that  no  injunction  shall  be  granted  in  any  case 
between  employers  and  employes,  unless  such  injunc- 
tion is  necessary  to  prevent  irreparable  injury  to  prop- 
erty or  property  rights,  for  which  injury  the  law 
furnishes  no  adequate  remedy,"  and  then  after  quoting 
part  of  Section  20  of  the  Act,  the  Court  said : 

''Upon  the  record  there  is  no  manner  of  doubt  that 
irreparable  injury  has  been  done  to  the  property  of  the 
plaintiffs,  and  that  further  irreparable  injury  is  threat- 
ened,  and  that  the  law  applicable  to  the  facts  in  this 
case  provides  no  adequate  remedy.  But  the  definite  par- 
ticularization  set  out  in  that  part  of  the  Clayton  Act, 
(Sec.  20)  which  I  have  quoted  supra,  specifically  de- 
fines what  acts  shall  nevertheless  be  deemed  lawful, 
even  though  the  doing  of  such  acts  shall  result  in 
irreparable  injury,  without  an  adequate  remedy  at 
law  for  the  redress  of  such  injury.  That  this  law 
worked  a  radical  change  in  some  aspects  of  the  law 


theretofore  existing,  in  forging  restrictions  upon  the 
power  of  courts  of  equity  to  issue  injimctions,  I  can- 
not bring  myself  to  doubt. 

"Looking  at  this  law  even  casually,  it  seems  plain  that 
any  employe,  by  virtue  of  the  provisions  which  I  have 
quoted,  may  singly  (that  is,  by  himself  or  herself)  or 
in  concert  with  others  (that  is,  by  virtue  of  prearranged 
agreement)  terminate  any  relation  of  employment.  Any 
relation  of  employment  would  seem  to  connote  and  in- 
clude any  contract  of  employment;  that  is,  an  employ- 
ment at  will,  or  any  employment  for  a  definite  contractual 
term,  whether  such  term  has  or  has  not  expired  by  lapse 
of  time. 

"Said  act  further  provides  that  any  person  or  persons, 
acting  alone  or  together,  may  by  peaceful  means  advise 
or  persuade  others — ^that  is,  any  employe — ^to  terminate 
such  employment.  In  order  to  advise  and  persuade  em- 
ployes to  terminate  their  employment,  and  in  order  to 
communicate  or  obtain,  or  for  the  purpose  of  communi- 
cating information,  or  obtaining  information  as  to  the 
existing  situation,  any  person  or  persons  may  go  to  or 
attend  at  any  place  to  which  he  or  she  might  have  gone, 
if  no  labor  dispute  existed:  Provided,  he  or  she  go  in 
the  same  way  in  which  he  or  she  would  have  gone  if  no 
such  dispute  existed.  And  all  such  persons  may,  of 
course,  peacefully  assemble,  pending  such  dispute,  in  the 
same  manner  in  which  any  other  citizens  might  assemble 
if  no  such  dispute  existed.  Other  provisions  of  this  act 
are,  I  think,  either  so  plain  and  clear  as  to  call  for 
neither  interpretation  nor  exposition,  or  the  same  are 
not  now  involved  in  this  case." 

A  supplemental  bill  was  filed  after  the  case  was  sub- 
mitted to  the  Court,  and  it  was  urged  that  if  the  Clajrton 
Act  be  construed  to  restrict  the  heretofore  existing 
powers  of  equity  to  issue  injunctions  in  labor  disputes, 
then  as  to  those  provisions  it  is  unconstitutional.  In  this 
respect  the  Court  held  itself  bound  by  the  decision  of 
the  Circuit  Court  of  Appeals,  2d  Circuit,  which  upheld 
the  constitutionality  of  the  act  and  refused  to  enjoin  a 
secondary  boycott  which  was  violative  of  the  Sherman 
law,  in  Duplex  Printing  Press  Co.  v.  Deering,  now 
awaiting  decision  by  the  Supreme  Court  of  the  United 
States. 

The  Court  further  held  that  the  decision  of  the 
Supreme  Court  in  the  Hitchman  Coke  &  Coal  Company 
case  directing  the  issuance  of  an  injunction  to  protect 
property  rights  created  by  contract  did  not  control,  inso- 
much as  the  Court  did  not  pass  upon  the  provisions  of 
the  Clayton  Act  in  that  case,  although  the  Act  was 
passed  between  the  commencement  of  the  action  and  the 
hearing  of  the  appeal  by  the  Supreme  Court.  This  case 
is  the  only  reported  opinion  construing  the  labor  pro- 
visions of  the  Clajrton  Act,  which  holds  that  it  prevents 
the  full  protection  of  rights  created  by  contract. 
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Denmark's  Permanent  Court  of  Arbitration  Fines  Three  Unions 

1,000,000  Kroner 


Through  the  courtesy  of  the  Danish  Legation  we  have 
obtained  the  following  translation  of  an  account,  as  given 
out  by  the  Court,  of  the  proceedings  in  which  the  Per- 
manent Court  of  Arbitration  levied  fines  aggregating 
1,000,000  kroner  on  the  Seamen's,  the  Stokers',  and 
the  Longshoremen's  Unions.  We  have  made  some 
slight  changes  in  the  translation  in  the  interest  of  clarity : 

"After  settlement  of  the  Danish  General  Strike  early 
in  April,  1920,  three  labor  unions  in  Copenhagen,  com- 
prising the  seamen,  the  stokers  and  the  longshoremen 
continued  the  strike  in  spite  of  the  settlement  and  although 
their  agreements  with  the  employers  were  still  valid. 

"The  Association  of  Danish  Employers  brought  action 
against  the  labor  unions  before  Denmark's  Permanent 
Court  of  Arbitration  and  contended  for  heavy  fines, 
emphasizing  that  the  members  of  the  Association  of 
Danish  Steamship  Owners  had  suffered  great  losses 
through  the  strike  of  the  seamen's  and  stokers'  unions — 
the  losses  being  estimated  at  5,500,000  kroner  from 
March  31st  to  May  7th — and  that  the  strike  as  a  whole 
was  of  an  especially  vicious  nature,  partly  because  it 
was  maintained  during  a  time  when  the  country  more 
than  ever  before  was  in  need  of  having  her  money  condi- 
tions strengthened  by  the  greatest  possible  export,  an^ 
partly  because  of  great  losses  to  industries  and  trades 
as  well  as  to  agfriculture,  through  their  inability  because 
of  the  strike  to  fulfill  their  contracts. 

"The  seamen's  and  stokers'  union  contended  for 
acquittal,  or  in  the  alternative  for  as  small  a  fine  as 
possible,  relying  therefore  partly  on  the  circumstances 
under  which  the  strike  had  been  started,  partly  on  the 
peculiar  difficulties  which,  they  claimed,  had  been  pre- 
sented to  the  seamen  and  their  fellow  workers  in  going 
back  to  work  before  a  result  had  been  arrived  at  in  the 
negotiations  which  the  employers  had  oflFered  to  take  up, 
after  the  conclusion  of  the  strike,  in  regard  to  the  condi- 
tions at  which  the  strike  aimed. 

"As  to  the  first  point,  the  seamen's  and  stokers'  unions 
maintained  more  fully  that  they  had  been  induced  from 
political  quarters  to  join  the  general  strike  and  had  done 
so  in  the  opinion  that  the  general  strike  cancelled  all 
trade  agreements. 

"The  two  unions  asserted  that  they  had  interpreted 
the  call  to  join  the  general  strike  as  a  guarantee  for  the 
granting  of  certain  demands,  which,  however,  had  not 
been  granted,  and  further  held,  that  the  fact  that  the 
unions  had  never  formally  been  notified  of  the  cancella- 
tion of  the  general  strike,  as  well  as  the  fact  that  the 
Association  of  Steamship  Owners  had  proceeded  against 
the  members  of  the  unions  according  to  the  desertion 
paragraphs  in  the  Seamen's  Act.,  f.  i.  by  holding  back 


their  certificates  of  discharge,  were  to  be  considered  as 
reasons  supporting  the  arguments  of  the  unions. 

"The  Court  of  Arbitration  found  it  unnecessary  to 
go  into  the  question  of  the  origin  of  the  strike  and  into 
what  the  unions  had  claimed  in  that  connection.  The 
one  fact,  that  the  strike  had  been  maintained  during  a 
period  in  which  the  trade  agreements  were  valid  made 
the  strike  illegal  and  the  unions  could  not  escape  re- 
sponsibility. The  leadership  of  the  unions  must  like  all 
others,  have  been  informed  directly  of  the  cancellation 
of  the  general  strike,  and  the  alleged  fact  that  the  Asso- 
ciation of  Steamship  Owners  had  held  the  individual 
members  of  the  unions  personally  responsible,  according 
to  the  desertion  paragraphs  of  the  Seamen's  Act,  could 
be  of  no  importance  in  this  case. 

"Taking  into  consideration  the  fact  that  the  losses 
which  the  members  of  the  Association  of  Steamship 
Owners  had  suffered  during  the  protracted  strike  could 
hardly  be  even  estimated,  but  at  any  rate  were  to  be 
regarded  as  very  considerable,  and  considering  further 
that  the  strike  had  given  very  great  annoyance  to  the 
population  of  the  entire  country  and  had  also  struck 
at  the  public's  supply  of  foodstuffs  and  other  necessaries 
of  life,  the  Permanent  Court  of  Arbitration  found  that 
the  Seamen's  Union  should  be  fined  400,000  kroner  and 
the  Stokers'  Union  300,000  kroner. 

"In  the  suit  brought  against  the  Danish  Longshore- 
men's Union,  the  union — after  first  appealing  to  the 
Court  to  dismiss  the  case  as  bearing  on  a  political  con- 
troversial question  regarding  the  general  strike — con- 
tended for  acquittal,  or  in  the  alternative  for  the  pay- 
ment of  a  small  fine,  as  the  strike,  if  it  were  illegal 
at  all,  could  only  be  so  because  the  rules  for  giving 
notice  had  been  neglected,  and  the  strike  could  therefore 
not  have  occasioned  greater  losses  than  a  strike  for 
which  legal  notice  was  given.  The  Court  saw  no  reason 
for  dismissing  the  case,  and  considered  it  altogether  un- 
necessary to  go  into  the  contentions  of  the  union  as  to 
the  relation  of  the  strike  to  the  general  strike. 

"The  Court  found  that  the  union,  in  consideration  of 
the  inestimable  losses  which  the  strike  had  occasioned, 
should  pay  a  fine  of  300,000  kroner." 

Although  we  regret  that  there  is  no  clear  statement 
of  the  circumstances  which  precipitated  the  strike,  it 
is  a  matter  of  great  importance  to  note  that  in  one 
country  in  Europe  at  least  at  this  time  there  is  a 
Court  for  the  hearing  of  industrial  disputes  with  suffi- 
cient courage  and  vigorf  to  hold  organizations  of 
workmen  liable  in  damages  in  sums  of  considerable 
consequence  for  injuries  inflicted  upon  the  interests 
of  industry  and  the  population,  without  legal  excuse. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 

WBKmsaaB^^asi^sasssssssBssassssssBaBs^saBSBSBaBsis^ssaBSSsssssBssssa^ssss  ss^=sssssaassBissBsssssssssBsssssssam 

Amid  the  rapidly  shifting  scenes  of  industrial  and  social  life  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  be  best  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  the  League 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Stock-Subscription  Plan,  Eastman  Kodak  Company 


On  July  10,  1919,  the  Eastman  Kodak  Company,  of 
Rochester,  N.  Y.,  extended  to  its  wage  earning  and 
salaried  employes  in  the  service  of  the  Company,  or 
in  any  of  its  allied  companies  at  the  time  the  application 
for  shares  was  made,  the  privilege  of  buying  a  pre- 
scribed number  of  shares  of  stock  at  par.  Of  the 
amount  set  aside  for  distribution  Mr.  Elastman 
donated  10,000  shares  of  common  stock,  par  value 
$1,000,000,  and  the  Company  set  aside  the  same  number 
of  shares  of  like  value.  At  the  time  this  stock  was 
set  aside  the  Company's  stock  was  quoted  at  600. 
Both  Mr.  Eastman  and  the  Company  reserve  the  right 
to  reject  the  application  of  any  employe  to  participate 
in  their  respective  donations.  The  money  realized 
from  the  sale  of  the  stock  donated  by  Mr.  Eastman,  as 
well  as  the  interest  on  unpaid  balances,  is  turned  over 
to  the  Company  to  be  used  in  welfare  work  for  the 
employes  and  administered  under  rules  and  regula- 
tions mutually  agreed  upon  by  Mr.  Eastman  and  the 
Board  of  Directors. 

Qualifications  of  Employes 

(1)  Employes,  who,  on  January  1,  1918,  had  served 
continuously  for  two  years  or  more,  but  not  five  years, 
are  permitted  to  purchase  an  amount  of  stock  equal 
to  2%  of  the  total  salary  or  wages  earned  during  five 
years  of  continuous  service.  Such  purchases  may  be 
made,  however,  only  as  the  right  accrues,  the  full 
amount  being  determined  only  at  the  end  of  five  years' 
continuous  service. 

(2)  Employes  who  were  not  in  the  service  for  two 
years  continuously  on  January  1,  1918,  were  permitted, 
as  soon  as  they  reached  two  years  of  services,  to  buy 
2%  of  their  salary  or  wages  received  during  such  two 
years,  and  may  from  year  to  year  purchase  further 
shares  until  the  maximum  of  2%  for  five  years'  service 
has  been  attained. 

(3)  Employes  entering  the  service  on  or  after 
January  1,  1918,  after  having  performed  two  years' 
continuous  service,  may  purchase  stock  equivalent  to 
2%  of  their  compensation  for  the  two  years,  and  addi- 
tional shares  at  the  end  of  each  year  of  continuous 
service,  equal  to  2%  of  their  yearly  pay,  until  the  maxi- 
mum of  five  years  is  reached. 


(4)  Future  employes  after  two  years  of  continuous 
service  may  purchase  stock  under  the  rules  outlined 
in  paragraph  No.  3.  The  sales  to  such  employes,  how- 
ever, continue  only  so  long  as  the  shares  set  aside  for 
this  purpose  are  sufficient  to  supply  the  demand. 

Managers 

Three  Managers  of  the  fund  have  been  appointed 
to  act  without  compensation  and  to  be  responsible 
to  the  Company.  The  Managers  are  held  separately 
liable  but  only  for  honesty  and  good  faith.  They 
are  empowered  to  issue  a  Manager's  Certificate  which 
contains  the  terms  and  conditions  governing  the  sale 
of  stock  to  each  employe. 

Notices  are  sent  to  all  employes  who  are  entitled  to 
participate.  When  applications  are  approved,  a  Man- 
agers' Certificate  is  issued.  All  Certificates  mature  five 
years  from  date  of  issue  and  are  not  transferable. 

Applications  Voluntary — ^No  Debt  Incurred 

Applications  to  participate  are  entirely  voluntary. 
By  applying  for  shares  the  employe  assumes  no  debt. 
He  may  pay  the  whole  par  value  of  his  shares  at  once, 
or  may  make  payments  thereon  from  time  to  time  as 
may  be  convenient,  or  he  may  pay  for  the  shares  by 
means  of  the  dividends  received  thereon  by  the  Man- 
agers from  the  Company.  These  dividends,  together 
with  any  payments  made  by  an  employe,  are  applied 
on  January  and  July  1st  of  each  year,  reducing  the 
amount  unpaid  on  the  par  value  of  the  shares  and  in- 
terest thereon  until  such  par  value  and  interest  are 
fully  paid. 

Managers  Account  to  Employes  Semi-Annually 
An  account  is  kept  for  each  holder  of  a  Managers' 
Certificate,  the  account  being  debited  as  of  the  date  of 
issue  of  the  Certificate  with  the  par  value  of  the  stock, 
or  fractional  parts  of  shares.  On  January  and  July  1st 
of  each  year  the  account  is  debited  with  interest  at 
5%  of  the  amount  remaining  unpaid,  and  is  credited 
with  any  payments  made  by  the  employe  and  with  the 
dividends  received,  first  against  the  interest  due  on 
said  account,  and  the  balance  against  the  principal.  On 
January  and  July  1st  of  each  year  the  Managers  pay  to 
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the  holders  whose  certificates  have  been  fully  paid  for, 
the  amount  of  dividends  due. 

Cancellations 

Committees  on  which  the  employes  are  equally  rep- 
resented are  appointed  to  deal  with  questions  relating 
to  cancellations. 

In  case  the  holder  of  a  Managers'  Certificate  leaves 
the  service  of  the  Company  before  the  maturity  of  his 
certificate  for  any  reason  other  than  death,  disability, 
marriage  by  a  female,  or  service  during  the  war,  he 
forfeits  all  rights  and  privileges  granted  to  him  under 
the  certificate.  He  receives,  however,  upon  his  return- 
ing the  certificate,  the  amount  paid  without  interest, 
and  the  dividends  applied  on  the  par  value  of  the 
shares,  less  the  accrued  interest  on  the  unpaid  balance 
of  the  far  value  of  the  stock. 

If  a  holder  of  a  Managers'  Certificate  dies  while  in 
the  service  of  the  Company  before  the  maturity  of  the 
certificates,  the  shares,  on  payment  of  the  par  value 
and  accrued  interest  within  one  year  from  such  date, 
are  transferred  to  the  widow,  next  of  kin,  legatees  or 
personal  representative  of  the  deceased  in  accordance 
with  his  or  her  last  will  and  testament.  Or,  in  case 
the  stock  is  not  fully  paid  for  and  there  is  no  will,  the 
amount  paid  by  the  deceased  and  the  dividends  applied 
on  the  par  value  of  the  shares  less  the  accrued  interest 
on  the  unpaid  balance  of  the  par  value  of  the  stock,  is 
paid  over  without  interest  to  the  estate  of  the  deceased, 
and  the  Managers'  Certificate  cancelled. 

The  right  is  reserved  by  the  Company  to  cancel 
before  maturity  any  Managers'  Certificate  and  deny 
to  the  holder  any  privileges  thereunder  on  account  of 


conduct  prejudicial  to  the  Company's  interest.  In 
such  cases  the  holder  is  given  written  notice,  and  upon 
the  return  of  the  certificate,  receives,  without  interest, 
the  amount  paid  and  all  dividends  applied  on  the  par 
value  of  the  shares  less  accrued  interest  on  the  unpaid 
balance  of  the  stock. 

Permanent  Disability  of  Employe-— Marriage  of  a 
Woman  Employe 

If  an  employe  becomes  permanently  disabled  in  the 
service  before  the  maturity  of  a  certificate,  or  if  a 
woman  employe  marries,  the  shares,  if  fully  paid,  may, 
with  the  approval  of  the  Company,  be  transferred  to 
the  employe  on  satisfactory  proof  of  such  disability 
or  marriage. 

Shares  Transferred  to  Employe  on  Maturity  of 
Managers'  Certificate 

Upon  the  maturity  and  surrender  of  a  Managers' 
Certificate,  stock  certificates  are  issued  to  the  employe. 
No  stock  certificate  is  issued  by  the  Company,  how- 
ever, for  a  fraction  of  a  share  other  than  one-tenth 
or  multiples  thereof.  Fractions  of  less  than  one-tenth 
of  shares  may  be  bought  or  sold  by  the  employes  at 
the  market  price  then  prevailing. 

Interpretation 

Any  question  arising  between  the  Company  and  the 
holder  of  a  Managers'  Certificate,  or  between  the 
managers  and  the  holder,  as  to  the  proper  interpreta- 
tion of  the  terms  and  conditions  governing  the  pur- 
chase of  shares  by  employes,  is  decided  by  the  Man- 
agers whose  decision  is  final. 


The  German  Works  Councils  Act 

From  The  British  Labour  Gazette 


A  Works  Council  Act  {Betriebsrdtegesetz)  was  passed 
on  18th  January,  1920,  in  order  to  guarantee  the  general 
economic  interests  of  workers  (manual  and  non-manual) 
in  relation  to  their  employers  and  to  assist  the  employers 
in  carrying  out  the  aims  of  their  undertakings. 

The  term  "worker"  (Arbeitnehmer)  covers  all  manual 
and  non-manual  workers  with  the  exception  of  members 
of  the  employer's  family.  It  does  not  include  persons 
whose  employment  is  not  mainly  for  profit. 

Works  Councils  must  be  set  up  in  all  establishments 
employing  as  a  rule  at  least  20  workers.  In  smaller 
establishments  a  Works  Steward  must  be  elected.  A 
special  Works  Council  for  out-workers  must  be  set  up 
when  20  or  more  are  employed.  In  order  to  guarantee 
special  economic  and  social  interests,  separate  Councils 
for  manual  and  non-manual  workers  must  be  set  up 


wherever  both  classes  are   represented  on  the  Works 
Councils. 

Members  of  the  Councils  are  to  be  elected  by  direct  and 
secret  ballot  according  to  the  principles  of  proportional 
representation  for  the  year;  they  shall  be  eligible  for  re- 
election. All  workers,  male  and  female,  of  18  years  and 
over,  in  possession  of  civil  rights  have  the  right  to  vote. 
All  with  the  right  to  vote  who  are  24  years  of  age  and 
over,  who  are  not  learners  and  who  have  been  at  least 
six  months  with  the  employer  and  three  years  in  the  in- 
dustry are  qualified  for  election. 

Rules  are  laid  down  for  election  procedure,  and  the 
Federal  Minister  of  Labour,  in  agreement  with  the  Fed- 
eral Council  and  a  Committee  of  the  Reichstag  consisting 
of  28  members,  is  empowered  to  issue  administrative 
regulations. 


Digitized  by 


Googl( 


October,  1920 


Law    and    Lab 


o  r 


Page  247 


If  a  Works  Council  has  nine  or  more  members  it  must 
elect  from  its  own  members  a  Works  Committee  of  five 
persons. 

Provision  is  made  for  (1)  a  Central  Works  Council 
in  addition  to,  or  (2)  a  Joint  Works  Council  instead  of 
individual  Works  Councils  when  interdependent  establish- 
ments are  owned  by  the  same  firm,  &c. 

In  Section  66  it  is  laid  down  that  it  shall  be  the 
function  of  the  Works  Council  to  help  the  manage- 
ment to  secure  efficiency ;  to  protect  it  from  unauthor- 
ized interference,  and,  failing  agreement  in  disputes, 
to  appeal  to  the  Conciliation  Committee  or  to  an 
Arbitration  Board  to  be  agreed  on;  to  fix  or  modify, 
in  agreement,  with  the  employer,  the  conditions  of 
service;  to  promote  a  good  understanding  between 
workers  and  employer  and  to  maintain  the  workers' 
right  of  forming  associations;  to  take  measures  to  pre- 
vent danger  to  health  and  accidents ;  and  to  co-operate 
in  the  administration  of  pensions,  housing  or  other 
welfare  schemes  attached  to  the  establishment. 

The  Works  Council  has  the  right  to  require  the 
employer  to  give  to  the  Works  Committee  information 
as  to  all  the  transactions  of  the  establishment  which 
affect  the  contract  of  service  and  the  activity  of  the 
workers  (provided  no  business  secrets  are  endangered 
or  legal  regulations  contravened),  and  to  show  the  wages, 
books  and  give  other. information  necessary  for  carry- 
ing out  existing  collective  agreements.  The  employer 
must  supply  a  quarterly  report  on  the  position  and 
progress  of  the  undertaking  and  of  the  industry  in 
general,  as  well  as  of  the  output  of  the  establishment 
and  the  expected  demand  for  labor. 

Any  person  who  with  intent  to  deceive  the  workers 
shall  give  wrong  data  or  conceal  correct  data  in  re- 
ports on  the  financial  position  is  liable  to  imprison- 
ment not  exceeding  one  year  and  to  a  fine  not  exceed- 
ing 10,000  marks,  or  to  either  of  those  penalties.  Any 
person  disclosing  confidential  information  given  to 
him  as  a  member  of  a  works  representative  body  is 
liable  to  a  fine  of  not  more  than  1,500  marks  or  to 
imprisonment ;  if  convicted  of  intention  to  gain  finan- 
cial advantage  or  to  injure  the  employer  heavier  pen- 
alties may  be  imposed. 


Should  the  engagement  or  dismissal  of  a  consider- 
able number  of  workers  become  necessary,  the  em- 
ployer must  as  soon  as  possible  discuss  with  the 
Works  Committee  or  the  Works  Council  the  nature 
and  extent  of  the  necessary  changes  and  the  possibility 
of  avoiding  hardships. 

The  functions  of  the  Manual  and  Non-Manual 
Workers'  Council  are  of  a  more  specialized  character. 
They  include,  amongst  many  others,  the  laying  down 
of  guiding  rules  for  the  engagement  of  workers  in 
their  group  in  the  establishments  and  co-operation  in 
carrying  out  the  regulations  as  to  their  discharge. 

The  engagement  of  a  worker  must  not  be  conditional 
on  his  political,  military,  religious,  or  Trade  Union 
views,  or  on  his  belonging  or  not  belonging  to  a 
political,  religious,  or  occupational  union  or  to  a  mili- 
tary association.  The  rules  must  not  prescribe  that 
the  engagement  shall  depend  on  belonging  to  a  par- 
ticular nationality. 

Provision  is  made  for  appeal  by  the  Councils  against 
the  engagement  or  discharge  of  workers  to  the  com- 
petent Conciliation  Committee  or  an  Arbitration 
Board.  Discharge  without  a  statement  of  the  reasons 
for  it  is  one  of  the  grounds  of  appeal. 

If  the  appeal  against  dismissal  is  held  to  be  valid, 
the  employer  must  either  offer  reinstatement  or  give 
compensation  for  dismissal.  The  amount  of  com- 
pensation is  fixed  at  the  rate  of  one-twelfth  of  the 
earnings  in  the  last  year  for  each  year  of  service,  but 
should  not  in  all  exceed  six-twelfths. 

Should  the  worker  accept  reinstatement  the  em- 
ployer must  pay  him  his  wage  or  salary  for  the  period 
between  dismissal  and  reinstatement.  Should  the 
worker  refuse  re-employment  he  is  entitled  only  to 
wage  or  salary  for  the  period  between  the  date  of  his 
discharge  and  the  date  of  the  Conciliation  Committee's 
award. 

Before  giving  notice  of  dismissal  to  a  member  of 
a  works  representative  body,  or  before  transfer  of 
such  a  worker  to  another  establishment,  the  employer 
must  obtain  the  consent  of  the  works  representative 
body. 


Mediation  Council  of  Salem,  Oregon 


The  business  men  and  labor  unions  of  Salem,  Ore., 
have  adopted  a  plan  of  voluntary  arbitration  on  ques- 
tions involving  the  settlement  of  wages,  hours  and 
working  conditions  between  employers  and  employes 
in  the  municipality.  The  Industrial  Welfare  Com- 
mission as  the  tribunal  is  called  is  composed  of  three 
representatives  of  employers  and  three  from  the  ranks 
of  labor.    The  latest  reports  state  that  the  decisions 


of  the  Commission  have  been  highly  successful  and 
that  all  differences  which  have  been  submitted  have 
been  adjusted  without  the  loss  of  an  hour's  time.  It 
has  been  suggested  to  the  Commission  that  the  much- 
abused  consumer  pays  the  price  and,  therefore,  that  it 
is  only  equitable  that  he  should  be  given  representa- 
tion. That  recognition  is  now  being  considered,  and 
if  it  goes  into  effect  the  tribunal  will  consist  of  nine 
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members,  the  employers,  the  employes  and  the  public 
being  equally  represented  by  three  members. 

The  rules  under  which  the  Commission  functions  are 
simple  and  are  as  follows : 

''1.  This  board  shall  be  known  as  the  Salem  Indus- 
trial Welfare  Commission. 

"2.  It  shall  be  composed  of  six  members.  Three  of 
whom  shall  be  chosen  by  the  employers  of  labor  and 
three  chosen  by  the  employes. 

''3.  This  Commission  shall  sit  upon  the  questions  of 
wages,  hours,  working  conditions  and  other  questions 
which  it  shall  deem  as  vitally  affecting  the  industrial 
welfare  of  the  Salem  community. 

"4.  No  question  of  difference  shall  be  considered  or 
investigated  except  it  be  voluntarily  submitted  to  this 
Commission  by  both  parties  to  the  controversy,  with 
a  request  from  both  of  said  parties  in  writing  and  with 
the  express  understanding  that  the  decision  rendered 
shall  be  accepted  by  both  contending  parties. 

''5.  A  decision  shall  be  reached  by  this  Commission 
entirely  upon  the  evidence  considered. 

"6.  The  Australian  system  of  ballot  shall  be  used 
in  determining  the  vote  of  the  members  of  this  Com- 
mission upon  a  final  decision  to  be  rendered. 

"7.  A  ruling  made  which  affects  a  wage  scale  or 
hours  shall  not  go  into  effect  for  a  period  of  pot  lei  * 
than  60  days  unless  it  be  shown  that  the  party  affected 
had  been  notified  previous  to  the  commencement  of 


arbitration  proceedings  by  this  commission,  and  then 
only  upon  expiration  of  60  days  from  time  of  said 
notification. 

''8.  The  question  of  open  or  closed  shop  shall  not  be 
passed  upon  by  this  Commission  except  by  specific 
request  of  both  disputants  in  writing  and  in  the  vote 
on  this  question  by  this  Commission,  the  vote  of  each 
individual  member  of  the  Commission  shall  be  recorded 
by  the  secretary. 

"9.  In  case  of  a  tie  vote  on  a  question  of  decision 
and  which  develops  into  a  deadlock,  it  shall  be  broken 
by  the  selection,  by  the  representatives  of  labor,  of  one 
man  and  a  like  selection  by  the  representatives  of  the 
employers.  The  two  men  so  selected  shall  select  a  third 
man  and  these  three  shall  sit  with  this  Commission  in  a 
re-hearing  of  the  case  upon  which  the  deadlock  occurred. 
Or,  if  it  can  be  done  amicably,  this  Commission  as  a 
whole  shall  select  one  man  who  shall  sit  with  it  in  a 
re-hearing  of  the  case  upon  which  the  deadlock 
occurred. 

"10.  Any  necessary  expense  incurred  by  this  Com- 
mission in  a  thorough  investigation  of  the  questions 
submitted  shall  be  borne  by  both  parties  to  the  contro- 
versy, equally,  or  by  the  Salem  Commercial  Qub. 

"11.  The  testimony  of  any  witnesses  or  the  vote  of 
any  member  of  this  Commission,  in  any  investigation, 
shall  not  be  made  public  by  any  member  of  this  Com- 
mission but  shall  be  held  inviolate  unless  consent  of  the 
witnesses  is  had  for  publication." 


Nebraska  Advocates  an  Industrial  Commission  with  the  Powers  of  the 

Kansas  Industrial  Court 


It  is  reported  that  in  the  state  referendum  on  amend- 
ments to  the  Constitution,  held  September  21st,  that 
the  people  returned  a  large  vote  in  favor  of  the  estab- 


lishment of  an  Industrial  Commission  with  powers 
and  duties  similar  to  the  Kansas  Court  of  Industrial 
Relations. 
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LEAGUE  FOR  INDUSTRIAL  RIGHTS 

135  Broadway,  New  York  Qty 

Vol.  II  New  York,  November,  1920  No.  11 


*T  DECLINE  to  recognize  any  conflict  of  interest  among 
A  the  participants  in  industry.  The  destruction  of  one  is 
the  ruin  of  the  other,  the  suspicion  of  rebellion  of  one  un- 
avoidably involves  the  other.  In  conflict  is  disaster,  in  un- 
derstanding there  is  triumph.  There  is  no  issue  relating  to 
the  foundation  on  which  industry  is  builded,  because  in- 
dustry is  bigger  than  any  element  in  its  modern  making. 
But  the  insistent  call  is  for  labor,  management  and  capital 
to  reach  understanding. 

"The  human  element  comes  first,  and  I  want  the 
employers  in  industry  to  understand  the  aspirations,  the 
convictions,  the  yearnings  of  the  millions  of  American 
wage-earners,  and  I  want  the  wage-earners  to  understand 
the  problems,  the  anxieties,  the  obligations  of  management 
and  capital,  and  all  of  them  must  understand  their  relation- 
ship to  the  people  and  their  obligation  to  the  Republic.  Out 
of  this  understanding  will  come  the  unanimous  committal 
to  economic  justice,  and  in  economic  justice  lies  that  social 
justice  which  is  the  highest  essential  to  human  happiness. ' ' 

—Warren  G.  Harding, 

Pre«ident-EleeL 
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THE    LEAGUE    FOR    INDUSTRIAL     RIGHTS 

The  object  of  the  League  is  to  improve  industrial  relations;  to  safeguard  constitutional 
rights  find  uphold  the  supremacy  of  the  law  in  industry;  to  secure  life,  liberty  and 
property  in  industrial  disputes;  to  establish  a  public  policy  in  relation  to  industrial 
warfare  and  thereby  minimize  unwarranted  dislocations;  to  safeguard  the  rights  of 
society  as  a  whole  as  affected  by  the  labor  problem. 


PUBUSHBRS  OP  Ham  atiik  Saitor 


MURRAY  T.  QUIGG,  Editor 


THE  LEAGUE  WILL  APPRECIATE  THE  COURTESY  IP  DUE  CREDIT  18  GIVEN  WHEN  REPUBLI8HINQ  MATERIAL  PROM  LAW  AND  LABOR 


Industrial  Freedom— The  Open  Shop 


Our  stand  for  the  real  Open  Shop  as  a  principle  of 
human  liberty,  condemning  discrimination  against 
union  men  as  well  as  against  non-union  men,  and 
looking  with  disfavor  upon  contracts  which  curtail 
that  freedom,  receives  hearty  support.  The  League 
notes  with  pleasure  that  other  organizations  and  pub- 
lications are  of  like  mind,  for  the  cause  of  the  Open 
Shop  will  be  lost  if  it  degenerates  into  an  anti-union 
fight.  It  is  only  as  a  principle  of  human  liberty  that 
it  can  hope  to  secure  hearty  public  backing. 

INDUSTRY,  that  well-known  magazine  published 
in  Washington,  meets  the  issue  squarely.  It  endorses 
with  approval  the  statement  of  Rev.  F.  Ernest  John- 
son, of  the  Federated  Council  of  Churches,  in  the 
following  statement  in  its  issue  of  October  1st:  ''It 
will  be  seen  that  Dr.  Johnson  declares  that,  'The  true 
Open  Shop  not  only  represents  the  sounder  industrial 
policy  but  is  ethically  right.'  He  also  states,  'Ethical 
consistency  demands  that  labor  unions  clamoring  for 
the  closed  shop  and  employers  maintaining  shops 
closed  against  the  union  should  fall  under  the  same 
comdemnation.'  This  is  an  absolutely  just  principle 
which  undoubtedly  will  receive  the  approval  of  every 
fair-minded  man  and  woman." 

The  declaration  of  the  National  Association  of  Manu- 
facturers, the  largest  organization  of  its  kind,  is 
stated  in  imperative  form.  "No  person  shall  be  re- 
fused employment  or  in  any  way  discriminated  against 
on  account  of  membership  or  non-membership  in  any 
labor  organization,  and  there  should  be  no  discrimina- 
tion against  or  interference  with  any  employe  who  is 
not  a  member  of  a  labor  organization  by  members  of 
such  organization." 


The  National  Metal  Trades  Association  performs 
the  good  service  of  publishing  the  declaration  of  the 
Cleveland  Chamber  of  Commerce,  which  deals  most 
unequivocally  with  this  question,  as  follows: 

"The  Cleveland  Chamber  of  Commerce  does  not 
stand  for  the  Closed  Non-Union  Shop,  although  many 
employers  honestly  believe  that  the  closed  non-union 
shop  protects  their  industry  and  is  therefore  in  the 
public  interest. 

"The  Cleveland  Chamber  of  Commerce  does  not 
stand  for  the  Closed  Union  Shop,  although  many 
union  men  honestly  believe  that  the  closed  union  shop 
protects  their  craft  and  is  therefore  in  the  public 
interest 

"The  Cleveland  Chamber  of  Commerce  believes  in 
the  Open  Shop — ^the  real  open  shop — in  which  every 
worker's  chance  is  as  good  as  every  other  worker's 
chance,  the  open  shop  from  which  no  worker  is  shut 
out  because  he  holds  a  Union  Card,  and  from  which  no 
worker  is  shut  out  because  he  has  no  Union  Card.*  *  *  " 

John  Stuart  Mill  in  the  introduction  to  his  work  on 
"Liberty"  published  in  1859  stated  the  case  for  the 
open  shop.  "Mankind  are  greater  gainers  by  suffering 
each  other  to  live  as  seems  good  to  themselves  than  by 
compelling  each  other  to  live  as  seems  good  to  the 
rest"  No  phenomenon  of  present  day  life  has  proved 
the  truth  of  this  more  surely  than  the  unhappy  state 
of  industrial  affairs  to  which  we  have  been  brought 
by  the  efforts  of  those  who  have  sought  to  dominate 
the  relation  between  employer  and  employe.  The 
open  shop  meets  the  tests  of  liberty  and  so  it  is  the 
only  shop  that  can  meet  the  tests  of  time. 
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Deceitful  Dealing  Justifies  a  Strike.    The  Legislature  Cannot  Impair  the 
Power  of  the  Court  by  Requiring  Jury  Trials  in  Contempt  Cases 


Walton  Lunch  Company  v.  Kearney,  et  al.  (Supreme 
Judicial  Court  of  Massachusetts). 

The  findings  of  fact  made  by  the  trial  court  in  this 
case  show,  among  other  things,  that  on  August  25, 
1919,  the  Hotel  &  Restaurant  Employes'  International 
Alliance  Union  Local  No.  34  sent  a  form  of  contract 
to  the  Walton  Lunch  Company,  which  provided  for  the 
closed  shop  and  other  changes  in  working  conditions. 
A  similar  demand  was  made  upon  other  restaurants 
in  Boston  and  vicinity.  On  September  2,  1919,  three 
representatives  of  the  union  conferred  with  the  rep- 
resentatives of  the  Walton  Lunch  Company  and  for 
about  two  hours  discussed  the  conditions  of  labor  in 
the  restaurant  business.  At  the  close  of  the  discussion 
Walton  asked  for  more  time  for  the  consideration  of 
the  closed  shop  issue,  which  involved  a  change  of 
policy,  and  it  was  agreed  that  the  conference  be  re- 
newed at  noon  on  September  5,  1919,  at  Walton's 
oiBce.    Then  the  findings  state: 

"On  Friday,  at  12  m.,  Walton,  recollecting  the  afore- 
said engagement,  was  in  his  private  office  in  the  rear 
of  tlie  main  office  of  the  company.  While  Walton  was 
in  his  office  the  employes'  representatives  telephoned 
to  the  office,  stated  who  they  were,  and  were  told  Mr. 
Walton  was  not  there. 

"Shortly  following  the  telephone  call  the  representa- 
tives presented  themselves  at  the  open  door  leading 
to  the  main  office,  stated  who  they  were,  and  were 
told  Mr.  Walton  had  not  arrived. 

"Efforts  were  made  to  reach  Mr.  Walton  without 
success  through  different  telephones  at  several  times 
during  the  afternoon,  the  last  call  being  at  7.30  o'clock. 

"Present  at  the  time  and  place  of  appointment, 
Walton  concealed  that  fact  from  those  in  charge  of 
the  office  and  from  the  representatives  whom  he  had 
agreed  to  meet  there. 

"The  foregoing  statement  of  facts  warrants  the  in- 
ference, which  I  find,  that  the  Walton  Lunch  Company 
thereby  and  then  refused  to  confer  further  with  the 
representatives  or  to  give  any  answer  to  any  one  of 
the  changes  in  shop  policy  or  in  the  conditions  of  labor 
posited  in  the  proposed  agreement. 

"It  follows,  and  I  find,  that  the  vote  of  the  defend- 
ants to  strike  'because  of  the  refusal  of  the  Walton 
system  to  meet  our  committee'  was  warranted  by  the 
facts  disclosed  in  the  evidence,  and  it  further  follows 
that  the  action  of  the  employes  in  leaving  their  em- 
ployment was  justified  by  the  intentional  failure  of  the 
plaintiff  to  keep  their  engagement  to  confer  further 


upon  the  several  propositions  of  the  submitted  agree- 
ment." 

Picketing  commenced  at  once  and  continued  for  a 
week.    The  findings  described  the  picketing  as  follows : 

"The  patrol,  in  pursuance  of  their  appointed  duties, 
passed  up  and  down  on  the  sidewalk  adjacent  to  the 
principal  entrance  to  the  several  restaurants,  uttering 
loud  outcries  to  the  effect  that  the  'system'  was  unfair 
to  labor  and  should  not  receive  the  public  patronage. 
In  making  their  apportioned  round  the  patrol  divided 
and  made  an  approach  to  the  entrance  to  the  stores 
from  either  side.  They  met  at  the  entrance  and  made 
their  turns  as  near  within  the  entrance  as  it  was 
physically  possible  to  do.  As  the  distance  to  be 
covered  in  every  instance  was  short,  the  turnings  were 
so  frequent  that  nearly  all  persons  seeking  to  enter 
the  restaurants  were  incommoded  and  many  were  de- 
terred and  intimidated  from  attempting  to  approach 
the  restaurants.  Attracted  by  the  noise  and  outcries 
of  the  patrol,  large  and  sympathetic  crowds  gathered 
on  the  sidewalk  near  the  restaurant,  blocked  the  pass- 
age to  it,  hooted,  jeered,  hollered  at,  and  pushed, 
struck,  and  withheld  would-be  customers  to  a  degree 
seriously  to  incommode  all  and  to  intimidate  many 
persons  who  sought  to  pass  by  or  make  an  entrance 
to  the  restaurant.  These  acts  of  bystanders  were  not 
discouraged  by  the  representatives  of  the  employes, 
and  I  find  they  had  their  tacit  approval." 

After  the  trial  of  the  issues  a  decree  entered  enjoin- 
ing the  defendants  from  certain  acts  and  conduct  in 
prosecuting  the  strike.  The  plaintiff  appealed  upon  the 
issue  of  the  legality  of  the  strike  itself.  The  decision 
of  the  full  bench  in  passing  upon  this  issue,  after  quot- 
ing from  the  findings  of  fact  to  the  effect  that  the 
strike  occurred  as  a  result  of  Mr.  Walton's  deliberate 
failure  to  keep  his  appointment,  said : 

"The  ruling  that  a  strike  for  this  cause  was  justifi- 
able was  right  This  is  not  a  case  of  a  mere  refusal 
to  meet  employes  for  discussion  of  demands  for  change 
of  wages  or  working  conditions.  It  is  not  a  declina- 
tion to  confer  with  strangers  about  the  subject.  It 
is  a  plain  case  of  a  breach  of  good  faith  and  of  square 
dealing  between  man  and  man  by  intentionally  failing 
without  apparent  excuse  and  without  notice  to  keep  an 
engagement  deliberately  made  for  further  consultation 
touching  their  contractual  relations  with  each  other. 
It  does  not  appear  that  the  strike  was  in  violation  of 
the  terms  of  any  contract  between  the  plaintiff  and 
its  employes." 
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The  Court  sustained  the  order  which  enjoined  picket- 
ing as  above  set  forth  in  the  following  language: 

^The  defendants  are  perpetually  enjoined  and  re- 
strained from  interfering  with  the  plaintiff's  business 
by  picketing  in  such  a  manner  as  to  annoy,  harass 
and  intimidate  the  plaintiff's  customers  or  intending 
customers,  or  his  (its)  present  employes  or  those 
desirous  of  entering  his  (its)  raaplojrment,  or  by  in- 
ducing by  any  means  whatever  any  employe  now  or 
hereafter  under  written  contract  of  emplo3mient  to 
violate  said  contract.'' 

Upon  the  trial  of  a  contempt  for  violation  of  this 
injunction  the  Judge  who  tried  the  contempt  reserved 
for  the  consideration  of  the  higher  court  the  question, 
whether  the  provision  of  the  so-called  Peaceful  Per- 
suasion Act  of  Massachusetts,  that  the  defendant  in 
such  a  proceeding,  where  it  appears  that  the  alleged  act 
of  violation  was  also  a  crime,  shall  have  the  right  to 
trial  by  jury  on  the  issue  of  fact  as  to  whether  he 
committed  the  act  alleged  to  constitute  the  violation, 
is  constitutional.  The  question  of  the  power  of  the 
legislature  to  limit  in  any  way  the  power  of 
the  Court  to  enforce  its  own  decrees  has  been 
raised  in  a  great  many  jurisdictions,  and  the  cases  are 
uniform  in  their  holding  that  the  legislature  has  no 
such  power.  The  Courts  derive  their  power  from 
constitutional  authority,  their  function  is  to  enforce 
their  constitutional  authority,  and  that  power  and 
function  cannot  be  altered,  impaired,  or  destroyed, 
except  by  amendment  to  the  constitution.  Upon  that 
issue  the  Court  said: 

^'It  is  an  essential  element  of  a  Court  that  it  pos- 
sesses power  to  enforce  its  orders  and  to  protect  itself 
from  having  its  authority  flouted.  It  was  said  by  Chief 
Justice  Gray  in  Cartwright's  case,  114  Mass.  230,  238, 
'The  summary  power  to  commit  and  punish  for  con- 


tempts tending  to  obstruct  or  degrade  the  administra- 
tion of  justice  is  inherent  in  Courts  of  Chancery  or 
other  Superior  Courts  as  essential  to  the  execution  of 
their  powers  and  to  the  maintenance  of  their  authority, 
and  is  part  of  the  law  of  the  land,  within  the  meaning 
of  Magna  Charta  and  of  the  twelfth  article  of  our 
Declaration  of  Rights.'  This  statement  is  complete, 
unequivocal  and  binding  upon  us.  To  undertake  to 
amplify  or  make  it  more  clear  by  further  discussion 
would  be  vain.  ♦  ♦  ♦ 

''The  mere  fact  that  the  act  is  criminal  is  of  no  con- 
sequence. When  a  contempt  of  Court  happens  at  the 
same  time  to  be  a  crime,  that  does  not  divest  the  Court 
of  power  to  deal  with  it  as  a  contempt.  Some  adjudi- 
cations go  only  to  the  point  of  holding  that  constitu- 
tional Courts  cannot  be  affected  by  legislation  under- 
taking to  limit  a  power  so  essential  to  the  very  nature 
of  Courts.  Even  i£  that  guarded  statement  be  assumed 
to  be  a  limitation  and  not  a  simple  confining  of  the  de- 
cision to  the  point  before  the  Court,  it  would  dispose 
of  the  case  at  bar  which  is  pending  in  the  Supreme 
Judicial  Court  This  Court  is  established  by  the  people 
in  the  constitution  as  a  co-ordinate  department  of 
government.  Articles  XXIX  and  XXX  of  the  Declara- 
tion of  Rights.  Chapter  II,  Article  XIII,  and  Chapter 
III,  Article  II  of  the  Constitution.  It  has  been  recog- 
nized as  such  from  the  begixming  by  the  executive  and 
legislative  departments.  It  has  been  so  declared  in 
decisions  of  the  Court.  *  *  * 

"There  is  no  occasion  for  a  jury  trial  to  protect  any 
real  right,  because,  as  was  said  by  Mr.  Justice  Holmes 
in  United  States  v.  Shipp,  203  U.  S.,  563,  at  574: 
'The  Court  is  not  a  party  (to  proceedings  for  con- 
tempt). There  is  nothing  that  affects  the  judges  in 
their  own  persons.  Their  concern  is  only  that  the  law 
should  be  obeyed  and  enforced,  and  their  interest  is 
no  other  than  that  they  represent  in  every  case.' " 


Haywood's  Conviction  Upheld.    Documents  of  an  Association  may  be 
Used  in  Evidence  to  Convict  Its  Members 


Hajrwood,  et  al.  v.  United  States  (  Fed.  ). 

On  September  28,  1917,  an  indictment  was  returned 
by  a  Federal  grand  jury  sitting  at  Chicago,  against  a 
large  number  of  officials,  delegates,  organizers  and 
members  of  the  Industrial  Workers  of  the  World  and 
a  few  persons  who  were  not  members,  such  as  Vincent 
St.  John,  radical  writer  and  philospher.  Of  those 
indicted  113  were  placed  on  trial  and  94  were  convicted 
and  sentenced  to  prison  terms  ranging  from  1  to  20 
years  and  to  fines  ranging  from  $20  to  $30,000. 


The  defendants  appealed  to  the  Circuit  Court  of 
Appeals  (7th  Circuit)  and  that  Court  rendered  its 
decision,  reversing  the  conviction  on  the  first  two 
counts  of  the  indictment  and  affirming  the  conviction 
on  the  remaining  two  counts.  The  four  counts 
charged  the  defendants  with : 

1.  Conspiracy  under  Section  6  of  the  Federal  Crimi- 
nal Code  to  prevent,  hinder  and  delay  by  force  the 
execution  of  certain  laws  of  the  United  States,  the  most 
important  being  laws  and  presidential  proclamations, 
having  to  do  with  the  war. 
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2.  Conspiracy  to  injure,  oppress,  threaten  and  intimi- 
date, a  great  number  of  citizens  of  the  United  States  in 
the  free  exercise  and  enjoyment  by  and  of  rights  and 
privileges  secured  to  and  by  the  constitution  and  laws 
of  the  United  States,  with  special  reference  to  contracts 
with  the  government. 

3.  Conspiracy  to  violate  the  Selective  Service  Act 
by  procuring  a  failure  of  5,000  members  of  the  organi- 
zation to  register  and  inducing  5,000  other  members 
to  desert  the  service  of  the  United  States  in  time  of 
war. 

4.  Conspiracy  to  violate  the  Espionage  Act. 

The  evidence  ofiEered  by  the  government  to  sustain 
the  first  and  second  counts  showed  a  conspiracy  to 
interfere  with  the  production  and  transportation  of 
war  materials  by  strikes  against  producers  and  manu- 
facturers and  common  carriers.  It  was  held  that  this 
could  not  be  regarded  as  a  conspiracy  to  prevent,  hin- 
der or  delay  by  force  the  execution  of  the  laws  of  the 
United  States.  Their  execution  rests  with  government 
officials.  No  force  was  used  to  hinder  them  in  their 
duties.  The  production  or  manufacture  of  material 
for  war  by  private  individuals  could  not  be  construed 
to  be  the  execution  of  laws  which  they  had  no  obliga- 
tion to  enforce.  Nor  could  such  a  conspiracy  be  re- 
garded as  an  interference  with  the  constitutional 
rights  of  the  manufacturers  or  producers  as  charged  in 
the  second  count.  "To  produce,  to  sell,  to  contract 
to  sell  to  any  buyer,  are  not  rights  or  privileges  con- 
ferred by  the  Constitution  and  laws  of  the  United 
States."  The  convictions  upon  these  two  counts  were 
therefore  reversed. 

The  point  of  greatest  interest  and  keenest  issue 
arose  upon  the  objection  by  defendants  of  the  admis- 
sion of  documentary  evidence  taken  by  the  govern- 
ment in  raids  upon  I.  W.  W.  headquarters  and  offered 
in  evidence  to  sustain  the  third  and  fourth  counts. 
There  was  no  serious  question  that  this  evidence  sus- 
tained these  counts,  if  it  was  proper  to  use  it. 

On  September  5,  1917,  agents  of  the  Department  of 
Justice,  acting  under  search  warrants,  raided  65  offices 
of  the  I.  W.  W.  in  various  cities  of  the  United  States 
from  Philadelphia  to  Spokane  and  seized  their  files  of 
correspondence,  together  with  copies  of  newspapers, 
pamphlets,  account  books,  other  books  and  records. 
The  greater  part  of  this  material  was  taken  from  the 
general  headquarters  of  the  I.  W.  W.  at  Chicago,  in 
charge  of  William  Haywood,  and  all  of  it  (over 
5  tons)  placed  in  one  room  in  the  Federal  Building 
at  Chicago. 

It  is  without  question  that  the  affidavits  on  which 
the  search  warrants  issued  failed  to  describe  the  prop- 
erty to  be  taken,  except,  by  referring  to  its  general 


character  and  were  otherwise  defective.  There  is, 
consequently,  no  doubt  that  if  the  proper  parties  had 
made  prompt  application  they  would  have  obtained 
an  order  restoring  the  property.  No  such  application 
was  made,  however,  and  government  attorneys  with- 
out objection  or  hindrance  used  the  property  before 
the  grand  jury  and  the  indictment  which  was  re- 
turned was  based  chiefly  on  this  evidence. 

In  February,  1918,  72  of  the  defendants  petitioned 
the  Court  for  an  order  to  return  the  property  and  the 
government  moved  at  the  same  time  for  the  entry  of 
an  impounding  order,  and  the  Court,  granting  the 
motion  of  the  government,  ordered  that  it  be  im- 
pounded for  use  at  the  trial. 

In  March,  1918,  92  of  the  defendants  moved  to 
quash  the  indictment  on  the  ground  that  evidence 
illegally  obtained  had  been  used  before  the  grand  jury. 
This  motion  was  overruled.  The  trial  lasted  from  the 
middle  of  April  to  the  middle  of  August,  1918.  Dur- 
ing the  course  of  the  trial  over  17,000  documents, 
record  books,  pamphlets,  letters,  etc.,  were  introduced 
and  defendants  repeatedly  objected  and  excepted  to  the 
admission  of  such  property  in  evidence. 

On  the  appeal  many  points  were  raised,  but  the 
greatest  stress  was  laid  upon  the  objections  to  the 
rulings  refusing  to  return  the  property,  overruling  the 
motion  to  quash  the  indictment,  and  admitting  the 
books,  papers  and  documents  in  evidence. 

The  contentions  of  counsel  for  the  defendant  (Mr. 
George  F.  Vanderveer  and  Mr.  Otto  Christensen)  were 
that  the  constitutional  rights  of  the  defendants  under 
the  Fourth  and  Fifth  Amendments  to  the  Constitution 
had  been  violated. 

The  Fourth  Amendment  reads: 

"The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects  against  unreasonable 
searches  and  seizures,  shall  not  be  violated;  and  no 
warrant  shall  issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation  and  particularly  describing  the 
place  to  be  searched  and  the  person  or  thing  to  be 
seized." 

Part  of  the  Fifth  Amendment  is  as  follows :  "Nor 
shall  any  person  *  *  *  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself." 

The  case  was  argued  for  the  government  by  Mr. 
Joseph  B.  Fleming,  Special  Assistant  Attorney  Gen- 
eral, who  ably  presented  the  contentions  of  the  govern- 
ment, arguing  that: 

1.  The  Fourth  and  the  Fifth  Amendments  are  dis- 
tinct, complementary  and  mutually  exclusive  and  the 
Fourth  Amendment  only  was  involved  in  the  case  at 
bar. 

2.  The  protection  of  the  Fourth  Amendment  can  be 
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claimed  only  by  direct  proceeding,  never  by  collateral 
attack.  It  may  be  raised  by  a  proper  petition  for 
return  of  property  seized,  but  not  by  a  motion  to 
quash  the  indictment.  Defendants  who  do  not  make 
such  a  petition  cannot  later  save  the  point  by  object- 
ing to  the  admission  of  the  property  in  evidence. 

3.  None  of  the  defendants  can  rely  on  a  violation 
of  the  Fourth  Amendment  as  ground  for  reversal  un- 
less some  of  the  documents  wrongfully  taken  from  him 
(he  having  petitioned  for  their  return)  were  intro- 
duced in  evidence  against  him. 

4.  None  of  the  defendants  suffered  any  violation  of 
rights  under  the  Fourth  Amendment.  All  but  twenty- 
five  had  no  possession  or  custody  whatever  of  prop- 
erty taken;  the  remaining  twenty-five  held  the  prop- 
erty in  a  representative  capacity  only.  The  property 
was  in  no  sense  the  private  property  of  any  of  them. 

5.  None  of  the  defendants  made  a  proper  petition 
for  a  return  of  the  property  taken. 

These  contentions  of  the  government's  prosecutor 
go  right  to  the  issue,  which  is  novel  and  of  great  im- 
portance, as  to  whether  evidence  taken  from  the  ofiicers 
of  an  unincorporated  association,  which  they  hold  in 
their  capacity,  not  as  individuals,  but  as  representa- 
tives of  the  association,  can  be  used  in  evidence  in  a 
criminal  proceeding  against  them  as  individuals  and 
against  others  who  are  shown  to  be  members  of  the 
association.  The  answer  of  the  Court  is  emphatic, 
following  almost  exactly  Mr.  Fleming^s  contentions. 
That  part  of  the  opinion  which  concerns  the  points 
thus  raised  is  as  follows: 

^Trom  the  thirteenth  to  the  middle  of  the  seven- 
teenth century  the  Ecclesiastical  Courts  of  England 
and  during  the  later  part  of  the  period  the  Courts  of 
Star  Chamber  and  of  High  Commission  compelled  de- 
fendants to  testify  respecting  criminal  charges  against 
them.  During  the  last  century  of  our  colonial  period 
the  principle  that  no  person  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself  had  be- 
come a  fixed  part  of  our  inheritance.  And  it  was  that 
fixed  and  definite  meaning  that  in  clearest  terms  was 
incorporated  in  our  Federal  Bill  of  Rights.  'Witness' 
is  the  key  word.  Constitutional  safeguards  should  be 
applied  as  broadly  as  the  wording,  in  the  historical 
light  of  the  evil  that  was  aimed  at,  will  permit;  and 
so  a  defendant  is  protected  not  merely  from  being 
placed  on  the  witness  stand  and  compelled  to  testify 
to  his  version  of  the  matters  set  forth  in  the  indict- 
ment; he  is  protected  from  authenticating  by  his  oath 
any  documents  that  are  sought  to  be  used  against 
him;  he  is  protected  from  producing  his  documents 
in  response  to  a  subpoena  duces  tecum,  for  his  pro- 
duction of  them  in  court  would  be  his  voucher  of  their 


genuineness;  he  is  protected  from  an  act  of  Congress 
declaring  that  the  Government's  statement  of  the  con- 
tents of  his  documents,  if  he  fail  to  produce  them  on 
notice,  shall  be  taken  as  confessed.  But  unless  the 
origin  and  purpose  of  the  command  be  disregarded  and 
the  key  word  be  turned  into  an  unintended,  if  not 
impossible,  meaning,  no  compulsion  is  forbidden  by 
the  Fifth  Amendment  except  testimonial  compulsion. 
At  the  trial  of  this  case  no  defendant  was  compelled 
in  any  way  to  become  a  witness  against  himself  or 
against  any  of  his  alleged  co-conspirators.  Letters, 
pamphlets  and  other  documents,  identified  by  other 
witnesses,  were  competent  evidence;  and  the  trial 
judge,  correctly  finding  them  competent  was  not  re- 
quired to  stop,  and  would  not  have  been  justified  in 
stopping,  the  trial  to  pursue  a  collateral  inquiry  into 
how  they  came  to  the  hands  of  Government  attorneys. 
Consequently  there  was  no  violation  of  defendants' 
rights  under  the  Fifth  Amendment  *  *  * 

'If  defendants  had  done  nothing  but  object  to  the 
introduction  of  the  documentary  evidence  at  the  trial, 
no  further  constitutional  question  would  be  involved. 
But  prior  to  the  trial  they  had  moved  for  a  return  and 
had  resisted  the  Government's  motion  to  impound 
And  Weeks  v.  United  States,  232  U.  S.,  383,  is  authority 
for  holding  that,  if  the  court  erred  in  impounding  the 
documents  and  in  refusing  to  return  them  to  defend- 
ants, the  present  judgment  must  be  reversed,  because 
if  the  documents  had  been  returned  to  defendants,  they 
would  not  have  been  available  to  the  Government  at 
the  trial,  they  could  not  have  been  obtained  under  a 
subpoena  duces  tecum,  and  the  Government  would 
have  been  compelled  to  begin  anew  its  efiFort  to  seize 
them. 

''Were  the  defendants'  rights  under  the  Fourth 
Amendment  violated  by  overruling  their  motions  for 
a  return  of  the  property?  This  safeguard  had  its 
origin  at  a  different  period  and  in  a  different  evil 
from  the  period  and  the  evil  out  of  which  grew  the 
Fifth  Amendment  In  the  third  quarter  of  the  eigh- 
teenth Century  British  officers,  armed  with  general 
warrants  or  writs  of  assistance,  were  accustomed  to 
invade  the  privacy  of  the  homes  of  our  colonial  fore- 
fathers on  blind  fishing-expeditions.  Though  the  same 
evil  at  the  same  time  was  being  resisted  in  England, 
the.  resistance  on  this  side  of  the  water  was  American 
resistance,  and  the  harassing  raids  were  a  dominant 
cause  of  our  revolt  This  safeguard  had  its  roots  in 
American  feeling  and  action;  and  it  was  not  a  mere 
bringing  forward  of  an  inherited  principle  that  had 
been  settled  a  hundred  years  before.  Though  the 
Fourth  and  Fifth  Amendments  stand  side  by  side, 
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each  is  as  independent  of  the  other  as  of  any  of  the  re- 
maining safeguards  in  our  Federal  Bill  of  Rights. 

'*Not  all  searches  and  seizures  are  forbidden.  Con- 
sider, first,  the  character  of  the  property  that  may  be 
seized.  It  has  never  been  deemed  unreasonable  to 
himt  for  and  take  stolen  property,  smuggled  goods, 
implements  of  crime,  and  the  like.  Inasmuch  as  the 
documents  in  question  were  the  tools,  by  means  of 
which  the  defendants  were  conunitting  the  felonies, 
there  was  no  immunity  in  the  nature  of  the  property. 
Consider,  next,  the  person  whose  privacy  is  invaded. 
If  it  be  granted  that  the  home  of  Burglar  Smith,  in 
which  he  has  concealed  the  stolen  goods  and  the  im- 
plements of  his  crime,  can  not  lawfully  be  searched 
and  the  property  seized,  except  under  a  warrant,  based 
on  an  affidavit,  particularly  describing  the  place  to  be 
searched  and  the  things  to  be  seized,  and  stating  facts 
from  which  the  issuing  magistrate  may  properly  find 
the  existence  of  probable  cause  for  beUeving  that  the 
stolen  property  and  the  implements  of  the  crime  are 
there  concealed,  it  does  not  follow  that  Burglar  Smith 
will  be  heard  to  complain  that  the  Fourth  Amendment 
has  been  violated  by  the  forcible  and  unlawful  break- 
ing into  the  home  of  Burglar  Jones  and  the  seizure 
there  of  the  stolen  property  and  implements  of  crime 
of  Burglar  Smith.  Each  defendant  moved  for  the 
return  of  property  that  had  never  been  in  his  posses- 
sion and  was  not  taken  from  his  person  or  home  or 
place  of  business.  When  asked  by  the  court  to  specify 
what  property  had  been  taken  from  each  and  how  their 
several  privacies  had  been  invaded,  they  declined.  In 
standing  on  their  motions  as  made  (and  acceding  to 
the  court's  suggestion  would  not  have  bettered  their 
position)  their  theory  was  and  now  is  that  the  I.  W.  W. 
was  a  partnership;  that  each  partner,  in  possession  of 
any  document,  was  the  custodian  thereof  for  every 
other  partner ;  that  an  unlawful  invasicm  of  the  privacy 
of  one  effected  a  breach  of  the  Fourth  Amendment, 
fevailable  to  all,  severally  and  collectively.  If  the 
soimdness  of  the  contention  respecting  partners  be 
conceded,  the  inquiry  turns  to  the  nature  of  the 
I.  W.  W.  It  was  a  volutary  association.  It  operated 
under  a  constitution  and  by-laws,  quite  as  a  corpora- 
tion operates  imder  a  charter  and  by-laws.    Its  mem- 


bers at  stated  times  elected  officers  for  limited  terms. 
On  the  retirement  of  any  officer  it  was  his  duty  under 
the  by-laws  to  turn  over  to  his  successor  the  files, 
records  and  other  property  in  his  possession  that  per- 
tained to  the  a£Fairs  of  the  organization.  It  was  an 
association  organized  for  purposes  other  than  profit, 
and  the  pa}rment  of  dues  and  fines  by  its  members 
was  merely  incidental  to  carrying  on  its  purposes. 
During  membership  or  upon  withdrawal  no  member 
had  a  proportionable  proprietary  or  possessory  right 
to  any  of  its  property  or  effects.  In  all  of  its  contacts 
with  the  world,  except  commercial,  it  had  the  essential 
organization  and  method  of  a  non-profit  corporation. 
If  it  rented  offices  and  bought  furniture  and  failed  to 
pay,  the  creditors  might  hold  jointly  and  severally  all 
the  officers  and  members  that  could  be  found,  because 
they  could  not  show  a  corporate  charter  to  shield  them 
from  personal  liability.  But  in  other  respects  the  rights 
of  the  members  should  be  measured  by  the  essential 
attributes  of  the  organization  they  had  chosen  to  adopt. 
Otherwise  they  would  be  granted  immunity  by  reason 
of  their  refusal  to  incorporate.  Having  explicity  agreed 
that  they  ^ould  not  bear  to  one  another  the  relation 
of  partners,  they  cannot  now  insist  that  the  court  shall 
treat  them  as  such. 

''Defendants  were  indicted  as  individuals,  not  as 
members  of  the  I.  W.  W.  That  organization  was  not 
on  trial.  In  seizing  the  outlaw  property  of  the  I.  W.  W. 
organization,  the  officers  of  the  Government  did  not 
impinge  upon  the  rights  of  any  defendant  under 
the  Fourth  Amendment.  Consequently  there  was  no 
error  in  impounding  the  property,  overruling  the  motion 
for  the  return  thereof,  and  refusing  to  quash  the  in- 
dictment. 

The  precise  point  had  never  before  been  raised,  es- 
pecially in  regard  to  the  rights  of  the  members  of  unin- 
corporated associations,  such  as  the  I.  W.  W.,  against 
searches  and  seizures  of  property  belonging  to  such  an 
organization.  Cases  arising  under  the  Fifth  Amendment 
had  regularly  made  a  distinction  between  corporate  and 
all  other  forms  of  organizations  and  individuals  on  the 
ground  that  a  corporation  owed  its  existence  to  govern- 
ment franchise  and  consequently  was  not  immune  from 
being  compelled  to  give  testimony  against  itself. 


Injunction  Issues  in  Van  Workers'  Strike 


Van  Owners'  Association  of  Greater  New  York,  Inc. 

V.  Huth,  et  aL   (In  the  Supreme  Court,   Kings 

County,  N.  Y.). 
The  Van  Owner's  Association  has  about  270  members 
engaged  in  the  business  of  packing,  moving,  handling 


and  storing  household  goods,  and  they  perform  over 
90%  of  the  business  of  this  character  done  in  New  York 
City.  The  van  drivers,  helpers  and  packers  employed 
by  them  belong  to  Local  273,  of  the  International 
Brotherhood  of  Teamsters,  ChauflEeurs,  Stablemen  and 
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Hdpers  of  America.  This  local  has  over  2,000  members. 
The  by-laws  of  the  union  under  the  title,  "Fines,"  state : 

"A  member  who  continues  to  work  on  a  struck  job 
shall  be  fined  $100.00  per  day,  suspended  or  expelled  at 
the  discretion  of  the  Executive  Board. 

"A  member  shall  not  violate  the  agreement  if  he  re- 
fuses to  work  with  a  non-union  man  when  a  union  man 
can  be  had. 

"A  member  of  the  union  must  not  deliver  goods  to  a 
place  on  strike  or  lockout  under  the  penalty  of  $100  fine 
for  each  delivery,  suspension  or  expulsion,  as  the  Ex- 
ecutive Board  may  determine." 

For  a  number  of  years  plaintiff  has  had  a  trade  agree- 
ment with  this  local  covering  the  terms  and  conditions 
of  the  employment  of  its  members  by  the  van  owners 
and  it  last  entered  into  such  an  agreement  on  September 
1,  1919,  to  continue  for  one  year.  On  May  1,  1920,  in 
violation  of  this  agreement,  the  union  demanded  an  in- 
crease of  $5.00  per  week  to  all  employes,  and  due  to 
the  preassure  of  large  contractual  obligations  carried  by 
the  van  owners  at  that  time,  they  submitted  to  the  de- 
mand and  granted  the  increase.  In  August  when  the 
question  of  renewing  the  contract  came  up  the  union  de- 
manded a  further  increase  of  from  $5  to  $8  for  all  its 
members.  The  van  owners  pointed  to  the  increase  in 
May  and  stated  that  $3  was  the  limit  of  any  further  in- 
crease which  they  could  make.  It  was  agreed  by  the 
representatives  of  the  union  on  August  13th  to  refer 
the  adoption  of  an  increased  scale,  on  the  basis  of  a  $3 
increase  as  the  limit,  to  the  union.  These  representatives 
purposely  delayed  the  calling  of  a  meeting  of  the  union 
until  August  31st  and  then  presented  the  proposal  with- 
out recommendation.  No  vote  was  taken  on  it  and  the 
members  of  the  union  misled  by  false  statements  voted 
immediately  to  call  a  strike.  On  the  following  day,  a 
Wednesday,  without  any  warning  to  the  van  owners, 
their  employes  failed  to  come  to  work.  This  was  in 
violation  of  the  terms  of  the  contract  which  provided 
that  members  of  the  union  should  not  quit  work,  except 
at  the  end  of  the  week,  and  in  violation  of  the  under- 
standing between  the  representatives  of  the  van  owners 


and  the  union,  that  the  contract  which  they  were  seeking 
to  renew  should  continue  in  force  until  an  agreement 
had  been  reached  or  arbitration  thereunder  had  failed. 
At  the  same  time  the  union  struck  against  nearly  100 
van  owners  who  were  not  then  members  of  the  plaintiff 
associaticHi  and  who  were  operating  on  the  open  shop 
basis,  for  the  purpose  of  compelling  them  to  operate 
closed  shops.  During  September  110  van  owners  joined 
the  association  whe;n  the  entire  membership  resolved 
thereafter  to  operate  an  open  shop.  Upon  learning  of 
this  the  union  announced  the  determination  to  insist 
upon  the  closed  shop.  Its  purpose  is  to  secure  a  mo- 
nopoly of  the  trade  in  its  craft  in  greater  New  York. 

The  strike  has  been  attended  by  many  instances  of 
wanton  violence.  Drivers  have  been  driven  off  their 
trucks  and  stoned.  The  brakes  of  trucks  found  on  hills 
have  been  released,  allowing  them  to  run  until  they  fell 
over.  The  wiring  in  the  engines  has  been  cut  and  parts 
of  the  machinery  stolen.  The  upholstering  on  the  sides 
of  vans  has  been  slashed  and  vans  stoned  and  damaged. 
Many  convictions  for  disorderly  conduct  have  been  ob- 
tained in  the  Magistrates'  Courts. 

On  October  11th  the  van  owners,  through  their  at- 
torney, Walter  Gordon  Merritt,  Esq.,  secured  a  restrain- 
ing order.  Argument  was  heard  thereon  on  October  27th 
and  on  October  29th  the  Court  signed  a  temporary  in- 
junction restraining  the  acts  of  violence  and  restraining 
the  defendants  "from  in  any  manner  obstructing  or 
interfering  with  any  of  plaintiff's  members  in  secur- 
ing *  *  *  skilled  employes  to  carry  on  their  work." 

This  is  the  fourth  general  trade  strike  within  the  year 
in  New  York  City  which  has  resulted  in  the  declaration  of 
the  open  shop  by  large  associations  of  employers,  and  the 
issuance  of  injunctions  by  the  Supreme  Court  restraining 
activities  in  furtherance  of  these  attempts  to  create  a 
monopoly  of  labor  and  to  force  a  closed  shop  on  em- 
ployers. Three  of  these  cases  have  been  appealed  and 
sustained  by  the  Appellate  Division  without  opinion. 
Strikes  of  this  nature  cannot  succeed  and  by  this  time 
any  well  advised  union  officer  must  know  that. 


A  Campaign  of  Social  Ostracism  in  Aid  of  a  Strike  for  a 

Closed  Shop  Enjoined 


American  Can  Company  v.  International  Association  of 
Machinists,  District  45,  ct  aL    (In  Chancery,  New 
Jersey.) 
The  American  Can  Company  has  about  thirty  fac- 
tories scattered  over  the  United  States.    Its  machine 
shop  is  at  Newark,  N.  J.,  and  it  normally  employs 
about  400  men.     Of  these  250  are   machinists.     It 


operates  an  open  shop  in  all  of  its  plants,  except  at 
Maywood,  111.  In  this  action  against  the  International 
Association  of  Machinists  the  American  Can  Com- 
pany alleges  that  for  many  years  past  it  has  been  the 
desire  and  purpose  of  the  Machinists  to  compel  the 
plaintiff  to  operate  on  a  closed  shop  basis  throughout 
the  country.    The  Company  has  refused  to  sign  an 
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agreement  controlling  all  of  its  factories  and  so  the 
Machinists  have  taken  up  the  controversy  with  each 
plant  individually.  The  plaintiff  alleges  that  it  pays 
as  high,  or  higher,  rates  of  wages  than  the  fiat  rate 
paid  in  the  territory  where  its  shop  is  located  and 
that  it  has  also  in  its  Newark  shop  a  premium  system 
under  which  many  of  the  men  are  able  to  earn  in 
excess  of  the  wage  schedule  which  the  union  pre- 
sented in  June.  The  schedule  which  the  Company 
maintained  was  satisfactory  to  the  men  and  no  com- 
plaint was  pending  when  the  union  made  a  demand 
for  an  increased  flat  rate  schedule.  As  to  this  de- 
mand the  plaintiff  alleges: 

"Complainant  charges  that  the  purpose  of  the  said 
International  Association  of  Machinists  and  its  con- 
stituent Local  and  District  was  not  in  reality  to 
obtain  for  its  members  an  increased  rate  of  wages, 
but  to,  through  forcing  complainant  to  accede  to  its 
request,  which  complainant  charges  was  unreasonable, 
demonstrate  to  the  other  workers  in  the  shop  who 
were  not  members  of  the  union,  the  power  of  said 
union  so  that  any  persons  working  for  complainant 
who  were  not  members  of  the  union  would  be  forced 
to  join  said  union,  so  that  the  shop  of  complainant 
would  be  completely  unionized  and  complainant 
would  be  forced  to  employ  in  its  business  none  but 
members  of  the  said  union." 

Following  the  Company's  refusal  to  meet  this  de- 
mand a  strike  occurred  on  July  6th  and  approxi- 
mately all  of  the  machinists  quit  the  Newark  plant, 
as  alleged,  through  fear  of  personal  violence.  The 
plaintiff  charges: 

"There  have  been  in  the  City  of  Newark,  recently, 
several  strikes,  some  accompanied  by  violence  and 
personal  molestation  and  the  fact  that  strikes  are 
usually  accompanied  by  violence  and  personal  moles- 
tation to  those  willing  to  work,  was  well  known  to 
loyal  employes  of  complainant  at  the  time  the  strike 
was  called  against  complainant's  shop." 

Pickets,  fifteen  at  a  time,  were  stationed  about 
plaintiff's  factory  and  acts  of  coercion  and  intimida- 
tion are  alleged  and  described  in  afiidavits.  The 
picketing,  however,  was  unsuccessful  and  thereupon, 
in  conformity  with  the  suggestion  of  one  Smoot, 
general  organizer  for  the  I.  A.  M.,  the  pickets  ob- 
tained photographs  of  men  who  were  working  at  the 
factory  and  had  them  printed  on  postal  cards  which 
described  them  as  scabs  and  these  were  mailed  and 
circulated  in  the  neighborhood  in  which  they  lived. 
The  plaintiff,  however,  managed  to  keep  its  plant 
open  and  on  August  24th,  in  order  to  assist  the 
Newark  strike,  the  national  ofiicers  of  the  I.  A.  M. 
called  a  general  strike  on   eleven  factories  of  the 


American  Can  Company  throughout  the  country. 
Notwithstanding  the  order  most  of  its  employes  in 
these  factories  are  now  at  work. 

By  way  of  assisting  the  complainant  to  make  good 
his  charge  that  the  strike  was  not  one  for  wages,  but 
for  a  closed  shop,  the  Machinists  at  their  convention 
in  Rochester  on  the  20th  of  September  adopted  a 
resolution  reciting  that,  whereas  their  convention  in 
1916  had  resolved  upon  the  organization  of  the  tin 
can  industry  and  the  American  Can  Company  realiz- 
ing the  strength  of  the  Machinists  had  set  itself  in 
opposition  to  the  organization  of  the  workers  and 
the  representatives  of  the  union  having  exhausted  a 
remarkable  degree  of  patience  in  their  efforts  to 
bring  about  a  peaceful  and  satisfactory  adjustment 
of  the  controversy  at  Newark,  the  convention  con- 
curred in  the  action  of  the  General  Executive  Board 
in  calling  a  strike  throughout  the  country  against  the 
plaintiff  and  urging  members  of  the  union  to  carry  the 
fight  to  ^  successful  conclusion,  "To  the  end  that 
democracy  may  be  established  for  the  workers  and 
that  the  right  to  bargain  collectively  thru  representa- 
tives of  their  own  choosing  may  be  established."  The 
complainant  denies  that  it  has  opposed  the  organiza- 
tion of  its  machinists  or  ever  maintained  conditions 
which  would  be  objectionable  to  labor  of  any  class 
or  description,  or  denied  the  right  to  bargain  collec- 
tively, but  asserts  that  "what  it  has  done  is  to  deny 
the  right  of  outsiders  to  interfere  with  the  manage- 
ment of  its  plant,  and  it  has  denied  the  right  of  any 
outsider  to  indicate  who  should  or  who  should  not  be 
employed  by  complainant." 

The  application  for  an  injunction  was  argued  by 
Merritt  Lane,  Esq.,  attorney  for  the  plaintiff,  and  the 
Court  issued  an  injunction  restraining  the  defendants, 
among  other  things: 

"From  picketing  the  place  of  business  of  com- 
plainant. 

"From  calling,  encouraging,  suggesting,  assisting, 
or  participation  in  in  any  way  any  sympathetic  strike  of 
complainant's  employes. 

"From  circulating,  or  distributing,  or  aiding,  or 
assisting  in  the  circulation  and  distribution  of  cards 
containing  statements  similar  to  those  referred  to  in 
the  bill  and  from  the  circulation  and  distribution  of 
such  statements  by  means  of  cards  or  otherwise. 

"From  doing  any  acts  or  things  whatever  to  re- 
strict complainant  or  its  employes  from  the  free  and 
unhindered  control  and  conduct  of  said  complainant's 
business  and  from  causing  persons  willing  to  be  em- 
ployed by  said  complainant  to  refrain  from  so  doing 
by  annoying  language,  acts  or  conduct." 
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A  General  Strike  by  the  Fur  Workers  in  New  York  Enjoined 


Jaeckel,  ct  al.  v.  Kaufman,  et  al.  (New  York  Supreme 
Court,  New  York  County.) 

On  May  27,  1920,  the  fur  workers'  unions  in  Greater 
New  York  struck  without  any  warning,  in  order  to 
compel  the  retail  furriers  to  sign  a  certain  contract. 
Of  this  contract  the  Court  in  its  memorandum  opinion 
granting  the  application  of  the  furriers  for  an  in- 
junction says : 

"It  is  not  denied  that  the  agreement  attached  to 
the  complaint  was  prepared  by  the  union,  and  pro- 
vides, among  other  things: 

(a)  "'While  the  retailers  were  maintaining  what 
are  termed  'union  shops,'  the  agreement  provides  that 
none  but  members  of  the  defendant  unions  should  be 
so  employed  and  prohibits  the  employment  of  any 
other  men  or  person,  and  insisting  upon  what  is 
known  as  'closed  shops.'  (b)  It  provides  for  five 
days'  work  in  the  week,  to  wit:  Monday  to  Friday, 
mclusive,  from  8  A.  M.  to  12  noon,  and  from  1  P.  M. 
to  5  P.  M.,  or  a  total  of  forty  hours  per  week,  (c)  It 
provides  for  the  discharge  of  any  employe  who  ceases 
to  be  a  member  in  good  standing  in  the  union,  (d)  It 
prohibits  the  discharge  of  any  employe  unless  and 
until  a  board  of  arbitrators  riiould  decide  that  the 
cause  for  the  discharge  was  justified,  (e)  It  provides 
that  no  factory  shall  operate  for  more  than  five  days 
a  week,  irrespective  of  trade  conditions,  (f)  It  pro- 
vides that  no  worker  shall  be  laid  off,  discharged  or 
suspended  because  of  lack  of  work,  but  all  available 
work  shall  be  distributed  among  all  the  workers  in 
an  equitable  manner,  irrespective  of  the  quantity  of 
work  which  the  individual  or  separate  shop  might 
have,  (g)  It  prohibits  overtime  work  excepting  two 
hours  every  night  between  the  15th  day  of  September 
and  the  15th  day  of  November,  and  then  only  allows 
such  overtime  work  provided  there  are  no  members 
of  the  union  unemployed,  and  would  be  sent  to  do 
the  work  during  the  usual  hours,  and  in  any  event 
only  permitted  such  overtime  work  during  the  first 
five  working  days  of  the  week,  and  requires  that  over- 
time work  ^ould  be  paid  at  the  rate  of  time  and  one- 
half  of  the  regular  pay.  (h)  It  requires  the  employers 
to  observe  May  1  as  a  labor  holiday,  although  it  is 
well  known  that  that  day  is  considered  a  day  of  the 
anarchist  or  communists'  festal  day.  (i)  It  prohibits 
the  employment  of  more  than  one  apprentice  during 
apprenticeship  term,  and  before  emplo3ring  another 
apprentice  the  term  of  the  prior  apprenticeship  must 
expire,  (j)  It  provides  that  firms  consisting  of  two 
partners  or  more  who  work  upon  any  of  the  crafts 
covered  by  the  agreement,  all  partners  except  one 


shall  be  bound  by  all  its  provisions  relating  to  hours 
of  emplojrment,  overtime,  etc.,  and  non-observance  of 
that  clause  shall  be  considered  a  breach  of  the  agree- 
ment, and  it  further  provides  that  the  partners  ex- 
cluded from  the  union  rules  must  be  registered  with 
the  union,  (k)  It  provides  for  the  establishment  by 
the  firm  of  an  unemplojrment  fund  for  the  benefit  of 
such  members  of  the  imion  as  may  be  out  of  employ- 
ment. It  is  clear  from  the  affidavit  of  the  defendant 
Kaufman  and  brief  submitted  on  behalf  of  defend- 
ants that  the  strike  is  not  for  the  purpose  of  an  in- 
creased wage,  nor  for  the  purpose  of  bettering  the 
conditions  of  the  employes,  but  rather  an  attempt  to 
meet  a  situation  caused  by  depression  in  business  to 
obtain  emplojonent  for  men  conceded  by  defendants 
to  have  been  properly  discharged." 

Probably  a  more  burdensome  or  vicious  contract 
has  rarely  been  presented  to  employers  than  this  agree- 
ment proposed  by  the  fur  workers.  In  support  of  this 
demand  the  Court  describes  the  action  of  the  defend- 
ants as  follows: 

"It  is  not  denied  that  the  defendants  organized  a 
body  of  pickets,  who  have  patrolled  in  front  of  plain- 
tiffs business  and  prevented  employes  from  entering^. 
It  is  also  shown  in  the  moving  papers  that  a  number 
of  employes  of  plaintiff's  have  been  assaulted,  and  that 
large  numbers  of  men  congregate  in  front  of  some  of 
the  places  of  business  of  the  plaintiffs  so  that  it  was 
necessary  to  call  upon  the  police  department  for  as- 
sistance, and  in  a  number  of  cases  there  were  arrests 
and  convictions  in  the  Magistrates'  Courts.  The  af- 
fidavits disclose  assaults,  intimidation,  threats  and 
violence.  In  reply  there  has  been  submitted  but  one 
affidavit,  that  of  Morris  Kaufman,  the  president  of 
the  defendant  union,  which  in  substance  is  a  denial 
of  any  attempt  to  injure,  but  fails  to  answer  the 
numerous  charges  in  the  moving  papers.  In  fact,  it 
amounts  to  a  general  denial,  but  claims  that  the  object 
of  the  strike  was  to  enforce  a  forty  hour  a  week  em- 
ployment, and  that  the  strike  became  inevitable  by 
reason  of  the  discharge  of  large  numbers  of  workmen 
because  of  the  unsettled  condition  of  the  induslr}^ 
There  is  no  denial  from  any  of  the  other  defendants 
against  whom  especially  the  charges  of  intimidation 
have  been  made." 

In  concluding  that  the  activities  of  the  defendants 
were  unlawful  and  should  be  enjoined  the  Court  said: 

"It  is  well  settled  that  labor  organizations  may  by 
lawful  means  secure  adequate  compensation  for  their 
services,  fair  hours  of  labor,  and  that  picketing,  while 
lawful  if  peaceably  conducted,  will,  however,  not  be 
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permitted  when  its  purpose  is  to  efiFect  an  interfer- 
ence with  another's  business/' 

The  Court  thereupon  signed  the  order  for  an  in- 
junction as  submitted  by  the  plaintiffs  which  re- 
strained the  defendants,  among  other  things: 

"From  congregating,  or  singly  or  collectively  loiter- 
ing or  remaining  at  or  near  the  premises  of  the  plain- 
tiffs or  any  of  them  or  of  any  member  of  the  plaintiff 
association,  or  any  other  place  or  places  where  the 
workmen  are  or  may  be  employed  by  the  plaintiffs 
or  any  of  them  or  by  any  member  of  the  plaintiff  asso- 
ciation, and  in  the  neighborhood  thereof  for  the  pur- 
pose of  picketing  or  patrolling  the  streets,  avenues 
and  approaches  to  the  premises  of  the  plaintiffs  or  any 
of  them  or  any  member  of  the  plaintiff  association. 

"From  picketing  or  patrolling  either  singly  or  col- 
lectively the  place  or  places  of  business  of  the  plain- 
tiffs or  any  of  them  or  of  any  member  of  the  plain- 
tiff association  where  the  plaintiffs  or  any  member  of 
the  plaintiff  association  are  engaged  in  work. 

"From  taking  any  steps  of  any  kind  or  description 
in  furtherance  of  the  illegal  combination  and  con- 
spiracy referred  to  in  the  complaint  either  by  word 
or  action  or  from  doing  or  causing  to  be  done  any 
acts  in  pursuance  thereof  or  from  taking  any  steps 
whatsoever  to  restrain  the  plaintiffs  or  any  member 
of  the  plaintiff  association  from  employing  such  help 
as  they  or  either  of  them  choose,  and  they  be  and  they 
are  hereby  restrained  and  enjoined  from  picketing  or 
patrolling  in  and  about  the  places  of  business  of  the 


plaintiffs  or  of  any  members  of  the  plaintiff  associa- 
tion, or  from  visiting  the  homes  or  abiding  places  of 
any  of  the  employes  of  the  plaintiff  or  any  of  them  or 
of  any  member  of  the  plaintiff  association  for  the 
purpose  of  intimidating,  committing  violence  or  force, 
or  by  attempting  to  compel  by  such  means  the  plain- 
tiffs or  any  of  them  or  any  member  of  the  plaintiff 
association,  to  enter  into  the  contract  attached  to  the 
complaint  or  from  preventing  by  any  unlawful  means 
the  employment  of  any  person  in  the  shops  of  the 
plaintiff  or  any  of  them  or  any  shop  of  any  member 
of  the  plaintiff  association.'' 

The  terms  of  this  injunction  are  the  most  sweep- 
ing which  have  come  to  our  notice  from  any  Court 
in  New  York. 

The  defendants  applied  at  once  to  the  Appellate 
Division  for  an  order  to  show  cause  why  this  in- 
junction should  not  be  modified,  but  that  Court  on 
October  28th  denied  the  motion.  Contempt  proceed- 
ings against  the  president  of  the  fur  workers'  union  and 
one  of  the  pickets  are  now  in  course  of  hearing.  The 
affidavits  submitted  by  plaintiff  in  this  case  showed 
many  appealing  letters  received  from  workmen,  both 
members  of  the  union  and  non-members,  expressing 
their  satisfaction  with  existing  conditions  and  de- 
scribing the  tyranny,  maintained  by  policy  of  terrori- 
zation  on  the  part  of  the  union,  which  obtained  over 
them.  In  its  conception  of  the  demands  made  and  in 
the  method  of  prosecuting  them  this  strike  is  one  of 
the  most  ugly  that  New  York  has  known. 


Membership  in  the  Communist  Party  Held  to  Warrant  Deportation 


United  States  ex  rel  Abem  v.  Wallis  (  Fed.  ) 
The  relator,  Abern,  is  an  alien  who  was  tried  by  the 
Department  of  Labor  for  membership  in  the  Cummunist 
Party  and,  after  finding  that  he  was  such  a  member,  was 
ordered  deported  under  the  ruling  of  the  Secreary  of 
Labor  that  the  Communist  Party  is  an  organization  ad- 
vocating the  overthrow  of  the  government  of  the  United 
States  by  force  and  that,  therefore,  its  members  who  are 
aliens  are  within  the  act  of  Congress  providing  that  aliens 
who  advocate  the  overthrow  of  government  by  force 
shall  be  deported.  The  relator  sued  out  a  writ  of  habeas 
corpus  in  the  Federal  District  Court,  at  New  York  City, 
which  brought  before  that  Court  a  review  of  the  ques- 
tion as  to  whether  the  holding  of  the  Secretary  of  Labor 
was  reasonable. 

The  color  and  force  which  has  been  lent  to  industrial 
unrest  in  this  country  by  alien  agitators  makes  the  legal 
question  involving  their  deportation  of  great  importance, 
and  for  that  reason  we  give  the  opinion  of  the  Court  by 
Judge  Knox,  rendered  October  19,  1920,  in  full. 


"A  careful  perusal  of  this  record  does  not  convince 
me  that  the  conclusion  reached  herein  by  the  Depart- 
ment of  Labor  is  so  clearly  untenable  as  to  warrant  me 
in  sustaining  the  relator's  writ. 

''I  realize  with  regret  that  I  must,  in  consequence, 
place  myself,  with  respect  to  several  important  par- 
ticulars, in  disagreement  with  Judge  Anderson,  who, 
in  Colyer,  et  al.  v.  Skeffington,  as  reported  in  265  Fed., 
17,  (See  2  Labor  and  Labor  192)  rendered  an  elaborate 
and  able  opinion  to  the  effect  that  an  alien's  mere 
membership  in  the  Communist  Party  of  America  does 
not  subject  him  to  deportation.  Notwithstanding,  I 
am  of  opinion  that  the  manifesto  and  programme  of 
the  Communist  Party,  together  with  other  exhibits  in 
the  case,  are  of  such  character  as  to  easily  lead  a  rea- 
sonable man  to  conclude  that  the  purpose  of  the  Com- 
munist Party  is  to  accomplish  its  end,  namely,  the 
capture  and  destruction  of  the  State,  as  now  consti- 
tuted, by  force  and  violence.  Since  the  party  has  seen 
fit  to  use  words  of  general  application,  which  in  their 
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popular  and  ordinary  sense  may  fairly  import,  and 

which  are  appropriate  to  the  use  of,  force  and  violence* 

and  which  have  been  found  to  have  that  meaning,  there 

is  no  obligation  upon  the  Court  to  refine  and  construe 

the  language  so  as  to  reach  a  different  result  If  force 

and  violence  be  not  within  the  contemplation  of  the 

party  it  would  be  a  simple  matter  to  have  the  absence 

of  such  thought  clearly  appear.  As  it  is,  the  language 

used  would  seem  designed  to  mean  all  things  to  all 

men  and  to  be  fairly  susceptible  of  meaning,  even 

though  it  does  not  unequivocally  declare  in  favor  of, 

force  and  violence. 

"The  manifesto  asserts  that  there  is  at  the  present 

time 

'tendency  of  the  workers  to  start  mass  strikes — ^strikes  which 
are  equally  a  revolt  against  the  bureaucracy  of  the  unions  and 
the  capitalists.  The  Communist  Party  will  endeavor  to  broaden 
and  deepen  these  strikes,  making  them  general' and  militant, 
developing  the  general  political  strike. 

'The  Communist  Party  accepts  as  the  basis  of  its  action  the 
mass  struggles  of  the  proletariat,  engaging  directly  in  these 
struggles  and  emphasizing  their  revolutionary  implications/ 

"Under  the  head,  Tolitical  Action,'  the  following 

statements  appear: 

'The  proletarian  class  struggle  is  essentially  a  political  struggle. 
It  is  a  political  struggle  in  the  sense  that  its  objective  is 
political — the  overthrow  of  the  political  organizations  upon 
which  capitalist  exploitation  depends,  and  the  introduction  of  a 
proletarian  state  power.  The  objective  is  the  conquest  by  the 
proletariat  of  the  power  of  the  state. 

'Communism  does  not  propose  to  "capture"  the  bourgeois 
parliamentary  state,  but  to  conquer  and  destroy  it.  As  long 
as  the  bourgeois  state  prevails,  the  capitalist  class  can  baf&e  the 
will  of  the  proletariat.  ♦  ♦  ♦ 

'The  conquest  of  the  power  of  the  state  is  accomplished  by 
the  mass  power  of  the  proletariat.  Political  mass  strikes  are  a 
vital  factor  in  developing  this  mass  power,  preparing  the  working 
class  for  the  conquest  of  Capitalism.  The  power  of  the  prole- 
tariat lies  fundamentally  in  its  control  of  the  industrial  process. 
The  mobilizing  of  this  control  against  capitalism  means  the 
initial  form  of  the  revolutionary  mass  action  that  will  conquer 
the  power  of  the  state.' 

"The   party,   according  to   its   program,   thinks   it 

necessary  that  the  proletariat  organize  its  own  state 

for   the  coercion  and   suppression  of  the   bourgeois 

state.    Part  of  the  program  of  the  party  is  as  follows : 

'The  Communist  Party  is  the  conscious  expression  of  the 
class  struggle  of  the  workers  against  capitalism.  Its  aim  is  to 
direct  this  struggle  to  the  conquest  of  political  power,  the  over- 
throw of  capitalism  and  the  destruction  of  the  bourgeois  state. 

'The  Communist  Party  prepares  itself  for  the  revolution  in 
the  measure  that  it  develops  a  program  of  immediate  action, 
expressing  the  mass  struggles  of  the  proletariat.  These  struggles 
must  be  inspired  with  revolutionary  spirit  and  purposes. 

'The  Communist  Party  is  fundamentally  a  party  of  action. 
It  brings  to  the  workers  a  consciousness  of  their  oppression,  of 
the  impossibility  of  improving  their  conditions  under  capitalism. 
The  Communist  Partv  directs  the  workers'  struggle  against 
capitalism,  developing  fuller  forms  and  purposes  in  Siis  struggle, 
culminating  in  the  mass  action  of  the  revolution.' 

"In  the  Application  of  the  Communist  Party  for 
Membership  in  the  Executive  Committee  of  the  Com- 
munist International,  the  International  Secretary  of 
the  Communist  Party  of  Amercia  uses  this  language : 

The  Communist  Party  realizes  the  immensity  of  its  task.  It 
realizes  that  the  final  struggle  of  the  Commtmist  Proletariat  will 


be  waged  in  the  United  States,  our  conquest  of  power  assuring 
the  world  Soviet  Republic.  Realizing  all  this,  the  Communist 
Party  prepares  for  the  struggle.  Long  live  the  Communist 
International!    Long  live  the  World  Revolution!' 

"The  manifesto  of  the  Communist  International  in- 
dicates The  Way  of  Victory'  as  follows : 

'The  revolutionary  era  compels  the  proletariat  to  make  use 
of  the  means  of  battle  which  will  concentrate  its  entire  enei^es, 
namely,  mass  action,  with  its  logical  resultant,  direct  conflict 
with  the  governmental  machinery  in  open  combat  All  other 
methods,  such  as  revolutionary  use  of  bourgeois  parliamentari- 
anidm,  will  be  of  only  secondary  importance.' 

"The  same  manifesto  of  the  Communist  Inter- 
national says  that 

'Seizure  of  political  power  by  the  proletariat  means  destruction 
of  the  political  power  of  the  bourgeoisie.' 

"It  continues  : 

'The  organized  power  of  the  bourgeoisie  is  in  the  civil  state, 
with  its  capitalistic  army  under  the  control  of  bourgeois  junker 
officers,  its  police  and  gendarmes,  jailers  and  judges,  its  priests, 
government  officials,  etc.  Conquest  of  the  political  power  means 
not  merely  a  change  in  the  personnel  of  ministries  but  annihila- 
tion of  the  enemy's  apparatus  of  government;  disarmament  of 
the  bourgeoisie,  of  the  counter-revolutionary  officers,  of  the 
Wliite  Guard;  arming  of  the  proletariat,  the  revolutionary 
soldiers,  the  Red  Guard  of  workingmen;  displacement  of  all 
bourgeois  judges  and  organization  of  proletarian  courts;  elimi- 
nation of  control  by  reactionary  government  officials  and  sub- 
stitution of  new  organs  of  management  of  the  proletariat. 
Victory  of  the  proletariat  consists  in  shattering  the  enemy's 
organization  and  organizing  the  proletarian  power;  in  the  de- 
struction of  the  bourgeois  and  upbuilding  of  the  proletarian 
state  apparatus.  Not  until  the  proletariat  has  achieved  this 
victory  and  broken  the  resistance  of  the  bourgeoisie  can  the 
former  enemies  of  the  new  order  be  made  useful,  by  bringing 
them  under  the  control  of  the  communist  system  and  gradusdly 
bringing  them  into  accord  with  its  work.' 

"The  relator  says  that  the  Communist  Party  of 
America  programme  is  in  accord  with  that  of  the 
Third  International.  It  says  that  each  coimtry  shall 
adopt  the  methods  that  are  best  possible  to  obtain 
political  power.  It  does  not  bind  itself  to  an  interna- 
tional agreement  so  far  as  tactics  are  concerned*  The 
relator's  construction  of  the  paragraph  last  above- 
quoted  is  that  when  the  proletariat  has  control  it  may 
abolish  the  organizations  of  the  so-called  capitalistic 
state  and  establish  in  their  places  those  forma  which 
are  best  possible  for  proletariat  success.  It  would  thus 
seem  to  be  fairly  inferable  that  the  tactics  set  forth  in 
the  manifesto  of  the  first  congress  of  the  Communist 
Intemationaly  from  which  the  last-mentioned  quota- 
tion was  taken,  are  in  reality  in  store  for  us  at  such 
time  as  the  conmiunists  believe  they  possess  the  force 
to  make  such  tactics  successful 

'It  is  only  fair  to  the  relator  to  quote  the  following 
words  from  his  examination: 

'Q.  What  do  you  mean  by  ''open  combat"?  A.  As 
I  am  doing  here.  I  am  using  all  legal  means  to  protect 
myself. 

'Q.  Do  you  believe  that  "open  combat''  means  con- 
flict at  arms?  A.  No;  that  is  ridiculous.' 

"The  difficulty  with  this  denial,  so  far  as  tiie  present 
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proceeding  is  concerned,  is  that  it  is  not  the  interpreta- 
tion of  the  relator  which  is  to  control  the  decision  but 
the  interpretation  which  may  fairly  be  placed  upon 
the  entire  record  by  those  who  are  charged  with  the 
duty  of  determining  the  purpose  and  object  of  the 
Communist  Party. 

'*It  is  suggested  by  counsel  for  the  relator  that 
communism,  an  abstract  human  idealism,  is  on  trial  in 
this  proceeding.  With  such  statement  I  cannot  agree. 
^Vith  the  theory  of  communism,  this  Court,  while 
thoroughly  disagreeing  therewith,  has,  for  present 
purposes,  no  fault  to  find  with  those  who  entertain 
a  belief  in  its  principles  and  who  seek  by  legitimate 
means  to  bring  it  about  If  those  who  support  the 
Communist  Party  in  its  present  declaration  of  prin- 
ciples hope  for  success — and  I  must  assume  that  they 
have  such  hope — I  cannot  do  otherwise  than  conclude 
that  they  must  contemplate  the  employment  of  force 
and  violence.  In  other  words,  I  am  unable  to  perceive 
how  the  expropriation  of  private  property  can  be  accom- 
plished without  the  emplojnnent  of  forbidden  instru- 
mentalities. I  say  this  because  of  the  fact  that  up  to 
the  time  of  the  capture  and  destruction  of  the  present 
government  its  officers  will  be,  as  they  now  are, 
charged  with  the  protection  of  property  rights,  and  I 
cannot  imagine  that  such  officers  and  those  whose 
property  the  Communists  hope  to  take,  will  meekly 
capitulate  the  moment  the  Communists  demand  a  trans- 
ference to  them  of  all  such  rights.  Should  such  a  trans- 
fer be  demanded  and  refused,  could  it  for  a  moment  be 
supposed  that  the  Communists,  if  they  considered  their 
strength  sufficient,  would  hesitate  and  seek  peaceful 
means  of  persuasion?  It  seems  to  me  that  they  would 
unquestionably  exert  whatever  coercion  and  employ 
whatever  force  and  violence  was  necessary  to  the 
achievement  of  their  success. 

*'It  may,  of  course,  be  suggested  that  some  regard 
should  be  had  for  the  imminence  of  such  a  possibility, 
and  I  am  free  to  say  that  from  the  party's  organization, 
as  appears  in  the  record,  such  possibility  is  not  of  the 
ixnmediate  future.  The  Act  of  Congress,  however, 
under  which  this  proceeding  was  instituted  provides 
for  the  deportation  of  aliens  who  are  members  of  or 
affiliated  with  any  organization  that  entertains  a  belief 
in,  teaches  or  advocates  the  overthrow  by  force  and 
violence  of  the  Government  of  the  United  States.  It 
will  thus  be  observed  that  the  question  here  is  not 
one  of  degrees  of  imminence  of  overthrow  by  force 
and  violence,  but  rather  whether  that  is  the  ultimate 
purpose  of  the  organization. 

"'Counsel  for  the  relator  in  his  brief  makes  this 
statement: 


'We  are  opposed  to  violence.  We  dread  it  We  hope 
to  end  all  wars,  all  greed,  all  carnage.  We  are  in  that 
sense  pacifists,  if  you  please;  but  we  are  no  fools:  We 
know  our  history,  and  we  know  the  temper  of  the 
ruling  classes.  There  shall,  there  unfortunately  will 
be,  violence.  We  shall  not  invite  it  If  we  must  meet 
it  on  the  road  to  our  goal  we  shall  not  avoid  it  But 
we  are  no  more  advocating  or  preaching  violence  than 
the  policeman  who  is  setting  out  to  recover  fortunes 
stolen  from  their  rightful  owners  by  a  band  of  armed 
pirates.' 

"With  counsel's  concluding  statement  I  must  dis- 
agree. In  what  precedes,  however,  he  has,  I  think, 
clearly  set  forth  what,  if  need  be,  will  be,  and  to  that 
extent  concedes  that  which  the  Department  of  Labor 
held  to  be  contemplated  by  and  fairly  inferable  from 
the  party's  purpose  and  platform. 

"I  shall  dismiss  the  writ.  I  will,  however,  stay 
relator's  disposition  and  admit  him  to  bail  pending  an 
appeal  from  the  order  to  be  entered  herein." 

It  is  to  be  remembered  that  Judge  Anderson  in  the 
cases  of  the  alien  deportees  at  Boston  expressed  un- 
certainty as  to  the  merit  of  the  holding  of  the  Secre- 
tary of  Labor  in  relation  to  aliens  of  definite  intelli- 
gence, and  that  his  chief  objection  to  the  proceedings 
in  relation  to  deportation  was  that  ignorant  persons 
bearing  Communist  cards  who  did  not  really  know  or 
comprehend  the  manifestoes  of  the  Communist  Party, 
but  spoke  of  themselves  as  Socialists,  were  threatened 
with  deportation. 

Judge  Knox's  decision  contemplates  the  proposed 
overthrow  of  the  institution  of  private  property  as  a 
sudden,  volcanic  event,  rather  than  by  gradual  process. 
In  this  he  is  undoubtedly  justified  by  the  quotations 
cited.  There  is,  however,  less  danger  to  the  eventual 
welfare  of  the  country  from  an  attempt  at  any  such 
sudden  overthrow  of  the  principles  on  which  our  free- 
dom has  been  maintained  and  our  progress  assured, 
than  in  the  gradual  process  of  cutting  down  the  power 
of  individuals  to  use  their  property  and  dispose  of  their 
labor  as  to  them  seems  best,  and  at  the  same  time 
slowly  enhancing  the  paternalistic  powers  and  func- 
tions of  the  government. 

The  sudden  militant  attempt  to  revolutionize  our 
constitution  would  set  in  motion  an  equal  or  greater 
reaction.  The  slow  bleeding  of  the  doctrines  of  per- 
sonal liberty  and  private  property  and  the  quiet  father- 
ing of  paternalism  upon  dogmas  of  class  consciousness 
are  the  present  evils  to  be  combatted  without  compro- 
mise. 

However,  it  is  interesting  to  note  that  the  view  of 
the  Communist  Party  taken  by  the  Secretary  of  Labor 
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and  sustained  by  the  opinion  of  Judge  Knox  is  also  held 
by  the  weekly  periodical  "Advance,"  published  by  a 
radical  socialist  organization,  the  Amalgamated  Cloth- 
ing Workers  of  America.  Quoting  a  translation  of  an 
interview  in  France  with  their  Secretary,  Schlossberg, 
he  is  reported  as  saying,  in  speaking  of  the  strength 
of  the  Socialist  Party  in  this  country,  "On  the  other 
hand  the  Socialist  Party  has  been  slightly  weakened 
by  the  Communist  schism,  which  has  formed  an  or- 
ganization whose  illegal  character  deprives  it  of  all 
power." 

These  cases,  United  States  ex  rel  Abern  v.  Wallis 
and  Colyer  v.  Skiffington,  reveal  a  serious  inconsis- 


tency in  the  policies  now  controlling  the  enforcement 
of  Federal  law.  The  provisions  of  the  Federal  Penal 
Code  against  conspiracies  to  overthrow  the  govern- 
ment by  force  are  as  mandatory  upon  the  executive 
as  the  provisions  for  the  deportation  of  aliens.  If  the 
Communist  Party  is  a  conspiracy  for  the  overthrow 
of  the  government  by  force,  its  members  should  be 
prosecuted.  As  the  laws  are  enforced  today,  it  appears 
that  a  citizen  may  be  a  communist  without  let  or  hin- 
derance,  but  an  alien  who  is  invited  to  join  and  work 
for  the  party,  in  the  same  way  that  an  alien  may  join 
any  political  organization  to  work  for  and  sustain  it, 
is  subject  to  deportation. 


Attempted  Strike  for  the  Closed  Shop  in  Chicago  Enjoined 


City  Motor  Transit  Company  v.  Public  Service  Team- 
sters and  Chau£Feur's  Union  Local  733,  et  al. 
(Superior  Court,  Cook  County,  111.) 

The  City  Motor  Transit  Company,  of  Chicago,  has 
been  conducting  its  business  in  its  own  way  and  on 
substantially  an  open  shop  basis.  It  has  no  contro- 
versy with  its  employes,  and  they  have  not  made  any 
complaint.  On  October  20th,  however,  a  representa- 
tive of  the  defendant  teamsters'  union  called  upon  the 
General  Manager  of  the  plaintiff  and  demanded  that 
the  Transit  Company  sign  a  certain  contract  covering 
wages,  hours  and  conditions  of  employment  of  its 
chauffeurs  and  providing,  among  other  things,  for  a 
closed  shop,  and, 

"In  case  of  strike  or  lockout  of  any  union,  members 
of  this  union  shall  not  be  requested  or  required  to  de- 
liver or  receive  passengers  while  the  controversy  is 
on,"  and 

"Party  of  the  first  part  (the  employer)  agrees  to 
honor  all  orders  signed  by  drivers  and  helpers  on 
wages  to  Local  733." 

The  representatives  of  the  union  informed  the  plain- 
tiff that  the  terms  of  the  contract  would  not  be  dis- 
cussed and  that  if  it  was  not  signed  by  October  28th 
a  strike  would  occur.  Intimidation  of  its  chauffeurs 
did  in  fact  occur  at  once  and  one  of  them  left  its  em- 
ploy and  others  complained.  Thereupon  the  Transit 
Company,  by  its  attorney,  Samuel  J.  Richman,  Esq., 
appealed  to  the  Court,  setting  forth  in  the  complaint 
the  fact  that  its  business  exists  largely  in  the  execu- 
tion of  a  contract  for  the  transportation  of  crippled 
children  to  and  from  the  public  schools  of  the  city 
and  showing  the  injury  and  inconvenience  which  would 
be  caused  it  and  its  customers  in  the  event  that  its 
service  was  interfered  with  by  an  attempt  of  the  de- 
fendants to  compel  it  to  sign  this  burdensome  con- 
tract, whose  terms  the  defendants  would  not  even  dis- 


cuss and  in  which  none  of  its  own  employes  had  ex- 
pressed any  interest. 

The  Court  after  hearing  the  case  and  after  some 
delay  intended  to  afford  opportunity  for  the  parties  to 
come  to  agreement,  entered  its  order  which  provides 
that  the  defendants  be  restrained : 

"From  in  any  manner  compelling  or  attempting  to 
compel,  by  threats  or  intimidation,  force  or  violence, 
or  by  unlawful  persuasion  any  of  the  employes  of  the 
complainant  to  refuse  or  fail  to  do  their  work  or  dis- 
charge their  duties  as  such  employes,  or  by  like 
methods  inducing  the  employes  of  complainant  to 
leave  the  service  of  complainant,  or  by  like  means 
preventing  persons  from  freely  entering  into  the  ser- 
vice and  employment  of  complainant  and  continuing 
therein; 

"From  in  any  manner  compelling  or  attempting  to 
compel,  by  threats  or  intimidation,  force  or  violence, 
or  by  unlawful  persuasion,  any  of  the  employes  of  the 
complainant  to  join  the  Public  Service  Teamsters  and 
Chauffeurs  Union  Local  733,  or  any  other  organization 
with  which  said  Public  Service  Teamsters  and  Chauf- 
feurs Union  Local  733  is  affiliated; 

"From  following  the  employes  of  the  complainant 
to  their  homes  or  elsewhere,  or  from  calling  upon  such 
employes  for  the  purpose  or  with  the  intent  of  inducing 
them  to  leave  the  employment  of  the  complainant,  or 
for  the  purpose  or  with  the  intent  of  molesting  or  in- 
timidating such  employes  or  their  families; 

"From  attempting  by  payment  or  promise  of  money, 
employment  or  other  rewards,  to  induce  or  persuade 
employes  of  the  complainant  to  leave  their  employ- 
ment; 

"From  doing  anything  or  committing  any  act  which 
subjects  the  complainant's  employes  to  hatred,  criti- 
cism, censure,  scorn,  disgrace  or  annoyance  because  of 
their  emplo}mient  by  the  complainant." 
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This  is  another  decision  from  Illinois  supporting 
the  Massachusetts  doctrine,  that  the  benefits,  if  any, 
to  be  derived  from  a  closed  shop  are  too  remote  to 
justify  a  willful  interference  and  injury  to  the  business 
of  an  employer.  It  is  a  familiar  doctrine  of  equity 
that  where  it  appears  that  conduct  which  is  threatened 
will  be  unlawful  if  carried  into  effect,  the  Court  will 


enjoin  any  further  steps  to  carry  it  into  effect.  But 
this  is  the  first  action  that  has  come  to  our  attention 
in  which  a  strike  has  been  enjoined  before  it  com- 
menced, except  in  the  cases  involving  the  protection 
of  contracts  between  employers  and  employes,  or 
where  the  strike  would  be  in  violation  of  an  existing 
trade  agreement. 


Author  of  the  ^^Left  Wing  Manifesto"  Convicted  of  Criminal  Anarchy 


People  V.  Gitlow,  (183  Supp.  846,  N.  Y.,  1920). 

Benjamin  Gitlow  was  convicted  of  a  violation 
of  the  New  York  statute  defining  criminal  anarchy 
because  of  his  activities  in  drafting  and  publish- 
ing the  "Left  Wing  Manifesto"  of  the  Socialist 
Party  and  he  moved  for  a  certificate  of  reason- 
able doubt.  The  ground  relied  upon  by  the  de- 
fendant was  that,  as  the  statute  intended  to  punish 
anarchy,  the  definition  of  criminal  anarchy  by  the 
statute  as  "The  doctrine  that  organized  government 
should  be  overthrown  by  force  or  violence,  or  by 
assassination  of  the  executive  head  or  of  any  of  the 
executive  officials  of  government,  or  by  any  unlawful 
means"  must  be  construed  to  mean  the  advocacy  of 
the  overthrow  of  government  altogether,  according  to 
the  classical  definition  of  anarchy.  In  other  words,  the 
defendant  maintained  that  a  doctrine  seeking  to  over- 
throw one  form  of  government  in  order  to  substitute 
another  should  not  be  brought  within  the  statute,  be- 
cause it  could  not  be  regarded  as  the  advocacy  of 
anarchy.  The  "Left  Wing  Manifesto,"  advocates 
"Political  action  in  the  revolutionary  Marxian  sense, 
which  does  not  simply  mean  parliamentarianism,  but 
the  class  action  of  the  proletariat  in  any  form,  having 
as  its  objective  the  conquest  of  the  power  of  the  state." 
That  such  doctrine,  merely  because  it  does  not  plan 
to  leave  the  state  without  any  form  of  government,  is 
not  within  the  prohibition  of  the  statute,  cannot  be 
maintained.    The  Court  said: 

"This  view  is  wholly  untenable;  it  is  denied  by  the 
language  of  the  statute.  While  the  common  accepta- 
tion of  the  term  'anarchy'  and  its  definition  in  diction- 
aries and  encylopedias  of  repute  indicates  that  forceful 
revolution,  followed  by  the  erection  of  a  new  state,  is 
not  anarchial  in  the  philosophic  sense,  yet,  when  there 
is  a  specific,  definite  pronoimcement  by  the  legislative 
body  as  to  what  in  its  judgment  shall  be  termed  crimi- 
nal anarchy,  there  is  no  necessity  of  resort  to  purely 
etsonological  construction.  It  seems  to  me  that  there 
can  be  no  reasonable  doubt  that  such  advocacy, 
through  publishing  and  circulating  printed  matter  con- 
taining the  doctrines  set  forth  in  the  manifesto,  is  well 
within  the  description  and  intendment  of  the  Penal 


Law  sections  which  are  said  to  have  been  offended. 
Unless  this  construction  be  the  true  one,  forceful  revo- 
lution, looking  toward  usurping  the  functions  of  the 
state  through  actions  of  any  class  for  its  own  benefit, 
is  not  punishable  providing  the  revolutionists  propose 
some  sort  of  organized  government  in  place  of  the 
existing  one." 

The  manifesto  which  formed  the  basis  for  the  prose- 
cution of  the  defendant  stated,  among  other  things, 
"Strikes  are  developing  which  verge  on  revolutionary 
action,  and  in  which  the  suggestion  of  proletarian 
dictatorship  is  apparent;  the  striker  worker  trying  to 
usurp  functions  of  municipal  government,  as  in  Seattle 
and  Winnepeg."  In  support  of  what  the  advocacy  of 
such  "revolutionary  action"  meant  the  state  introduced 
a  witness  who  testified  as  to  many  of  the  events  which 
occurred  during  the  strike  in  Winnepeg,  in  May,  1919, 
in  order  to  illustfate  the  conditions  which  the  advocated 
general  strike  and  revolutionary  mass  action  will  bring 
about,  and  the  intent  of  the  defendant  in  his  advocacy 
of  the  scheme  through  which  the  existing  state  is  to 
be  overthrown.  The  defendant  protested  against  the 
admission  of  this  evidence,  but  the  Court  said : 

"If  the  defendant  did  not  know  what  happened  in 
Winnipeg,  he  is  at  least  bound  by  the  implications  of 
knowledge  which  arise  from  his  assertion  that  the  re- 
sult of  the  activities  there  was  the  attempt  to  usurp 
functions  of  municipal  government,  and,  in  so  far  as 
the  evidence  tended  to  support  that  declaration,  it 
vms  competent  as  illustrative  of  intent  in  the  writing 
and  dissemination  of  the  printed  matter  complained  of." 

With  the  rapidity  of  the  development  of  "liberal" 
thought  among  the  socialists  it  is  impossible  to  keep 
pace,  and  what  difference  of  purpose  or  thought  sepa- 
rates the  Right  Wing  from  the  Left  Wing  we  do  not 
know,  but,  from  the  conviction  of  Gitlow,  it  is  clear 
that  there  is  ample  ground  upon  which  the  state  may 
prosecute  the  members  of  the  Left  Wing  for  viola- 
tion of  the  criminal  anarchy  statute.  And  it  is  to  be 
hoped  that  these  prosecutions  will  be  vigorously  con- 
ducted with  a  view  to  the  moral  effect  upon  those 
Socialists  who,  as  yet,  have  satisfied  themselves  with 
the  limited  "liberalism"  of  the  Right  Wing. 
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Texas  Protects  the  Operation  of  C!ommon  Carriers 


The  special  session  of  the  legislature  of  Texas  just 
adjourned  passed  an  act,  approved  October  Sth,  to  pro- 
tect the  continuous  operation  of  common  carriers.  We 
quote  the  more  interesting  and  important  sections  of  the 
measure  in  full: 

"Sec  1 :  The  words  'common  carrier'  for  the  purposes  of  this 
act  are  defined  and  shall  be  construed  to  mean  any  railway 
corporation,  any  express  company,  any  interurban  railway  com- 
pany, any  street  car  company,  any  ship,  dock,  wharf  company, 
any  pipe  line  company  engaged  in  the  transportation  of  freight, 
express  or  passengers. 

"Sec.  2:  The  word  'commerce'  for  the  purposes  of  this  act 
is  defined  and  shall  be  construed  to  mean  any  freight,  express 
or  passengers  being  handled  or  transported  by  any  common 
carrier  as  herein  denned. 

"Sec.  3:  The  uninterrupted  management,  control  and  opera- 
tion of  the  common  carriers  of  this  State  is  dedared  to  be  of 
vital  importance  to  the  welfare  of  the  people  of  this  State.  It 
is,  therefore,  declared  to  be  the  policy  of  this  State  that  the 
same  shall  not  be  impeded  or  interfered  with  by  any  person, 
association  of  persons,  individually  or  collectively,  or  by  any 
corporation,  its  agents  or  employes. 

"Sec  4:  It  shall  be  unlawful  for  any  person  or  persons  by 
or  through  the  use  of  any  physical  violence  or  by  Uireatening 
the  use  of  any  physical  violence,  or  by  intimidation  or  threaten- 
ing destruction  of  his  property  to  interfere  with  or  molest  or 
harass  an^  person  or  persons  engaged  in  the  work  of  loading 
or  unloading  or  transporting  any  commerce  within  this  State. 

"Sec  5 :  It  shall  be  unlawful  for  any  two  or  more  persons 
to  conspire  together  to  prevent  or  attempt  to  prevent  by  the  use 
of  act  of  physical  violence  or  intimidation  or  by  threats  of 
physical  violence  or  by  abusive  language  spoken  or  written  to 
any  person  engaged  in  loading  or  unloading  or  transporting  any 
commerce  within  this  State  or  performing  the  duties  of  such 
employment. 

"Sec  6:  Every  person  who  shall,  through  any  act  or  written 
communication  or  conversation  with  any  person  or  persons 
engaged  in  loading,  unloading  or  transporting  any  commerce  by 
any  common  carrier  in  Texas  or  with  the  father,  mother,  wife, 
sister,  brother,  child  or  children  of  such  person  or  persons  while 
so  engaged  or  during  the  hours  of  dav  or  night  while  not 
engaged  in  such  work  and  when  employed  for  such  work  which 
IS  reasonably  calculated,  intended  or  designed  to  cause  such 
person  or  persons  so  engaged  to  desist  from  performing  such 
work  through  fear  of  physical  violence  or  destruction  of  his 
property,  shall  be  deemed  to  have  intimidated,  molested  or 
harassed  such  person  or  persons  engaged  in  the  work  of  loading 
or  unloading  or  transporting  commerce  within  this  State. 

"Sec  7:  (Defines  person  or  persons  engaged  in  the  work  of 
loading  or  unloading  or  transporting  commerce  in  this  State? 
The  definition  is  broad  and  inclusive  and  held  not  to  exclude 
classes  of  persons  not  specifically  named,  but  reasonablv  incident 
to  and  necessary  for  the  transportation  of  commerce.) 

"Sec.  8:  (Excludes  peace  officers  in  discharge  of  their  duties 
from  the  provisions  of  the  act.) 

"Sec  9:  'Any  person  violating  any  of  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  $100,  nor 


more  than  $1,000  or  by  imprisonment  in  the  county  jail  for  a 
term  of  not  less  than  thirty  days  nor  more  than  one  year,  or 
by  botfi  sudi  fine  and  imprisonment;  provided,  however,  should 
any  person  violating  any  of  the  prorisions  of  this  act  use  any 
physical  violence  upon,  or  threaten  the  life  of  any  persons 
engaged  in  the  work  of  loading  or  unloading,  or  transporting 
any  commerce,  as  defined  in  this  act,  he  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  thereof  shall  be  punished  by 
confinement  in  the  State  penitentiary  for  a  term  of  not  less  than 
one  year  or  more  than  five  years.' 

"Sec  10 :  (Empowers  the  (jovemor  when  assured  by  investi- 
gation that  transportation  is  being  interrupted  in  violation  of 
the  act  and  that  the  local  authorities  are  failing  to  enforce  the 
law,  to  proclaim  that  such  conditions  exist  and  describe  the 
area  affected.) 

"Sec  11:  (Empowering  the  (^vemor  to  exercise  full  and 
complete  jurisdiction  over  the  area  described  in  the  proclamation, 
such  police  power  superseding  power  of  local  authorities.) 

"Sec  12:  (In  such  areas  no  arrest  will  be  made,  except  by 
officers  acting  under  authority  of  the  Governor.) 

"Sec  13 :  (Indictments  may  be  returned  in  the  county  within 
such  an  area,  or  the  county  adjoining  thereto.  The  defendants 
in  such  prosecutions  are  protected  in  their  right  to  change  of 
venue.) 

"Sec.  14 :  (Directs  a  change  of  venue  from  the  county  where 
the  offense  occurred,  where  it  is  the  opinion  of  the  Attorney 
(jeneral  that  a  fair  and  impartial  trial  cannot  be  had.) 

"Sec  15:  (The  Attorney  (General  may  be  directed  by  the 
(^vemor  to  assist  local  prosecuting  officers  within  areas  affected 
by  the  Governor's  proclamation.) 

"Sec  16:  'The  provisions  of  this  act  shall  be  effective  with- 
out a  declaration  of  martial  law.  The  State  rangers  may  be 
used  in  the  enforcement  of  the  provisions  of  this  act;  if  a 
sufficient  number  of  rangers  are  not  available  the  (jovemor  is 
authorized  to  employ  any  number  of  men  to  be  designated  as 
special  rangers,  and  such  men  shall  have  all  the  power  and 
authority  of  regular  rangers,  and  shall  be  paid  the  same  salary 
as  the  rangers  are  paid  and  such  salaries  shall  be  paid  out  of 
the  appropriation  made  to  the  executive  office  for  the  payment 
of  rewards  and  the  enforcement  of  the  law.' 

"Sec  17:  'Nothing  in  this  act  shall  be  construed  as  limiting 
the  power  and  authority  of  the  (jovemor  to  declare  nuirtial  Uw 
and  to  call  forth  the  militia  for  the  purposes  of  executing  the 
law,  when  in  the  judgment  of  the  chief  executive  it  is  deemed 
necessary  so  to  do.  This  act  shall  be  construed  as  cumulative 
of  existing  laws  of  this  State,  and  shall  not  be  held  to  repeal 
any  of  the  same  except  where  in  direct  conflict  herewith.' 

"Sec.  18 :  (The  importance  of  the  subject  is  declared  to  make 
it  an  emergency  measure  and  providing  for  the  passage  of  the 
act  without  reading  on  three  several  days  and  putting  the  act 
in  force  at  once.) 

This  law  does  not  create  any  new  crimes.  It  does, 
however,  add  materially  to  the  means  at  the  disposal  of 
the  Governor  for  the  protection  of  common  carriers  in 
the  performance  of  their  common  law  and  statutory 
duties,  and  it  is  a  powerful  and  valuable  expression  of 
the  will  of  the  people. 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 


Amid  the  rapidly  shifting  scenet  of  industrial  and  social  life  of  today,  uniformity  of  ideas  is 
neither  to  be  desired  nor  expected,  and  the  cause  of  truth  will  be  best  served  by  placing  before  men 
of  industry  any  important  discussion  of  industrial  relations.  It  is  in  this  spirit  that  the  League 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained. 


Employe-Representation  Plan  of  the  Vulcan  Iron  Works 


In  the  early  part  of  this  year  the  Vulcan  Iron  Works, 
of  Jersey  City,  N.  J.,  introduced  a  Joint  Representation 
Plan  among  its  employes.  An  unusual  feature  of  the 
plan  is  that  the  Board  of  Directors  is  represented  in 
the  joint  deliberations  with  the  employes  by  a  number 
of  its  members  in  company  with  representatives  of  the 
management.  The  total  number  of  the  Company's 
representatives,  however,  does  not  at  any  time  exceed 
the  number  of  employes'  representatives. 

The  presence  of  members  of  the  Board  of  Directors  in 
the  joint  conferences  is  evidently  intended  by  this  Com- 
pany to  bring  the  workers  into  closer  touch  with  "the 
powers  that  be."  This  policy  is  in  keeping  with  the 
spirit  of  the  times.  The  ever  increasing  growth  of  manu- 
facturing industries  has  gradually  forced  employer  and 
employe  apart  until  there  is  little  or  no  personal  contact 
between  them  and  it  is  widely  recognized  that  the  gap 
must  be  bridged  in  some  manner  if  more  cordial  rela- 
tions are  to  succeed  the  discord  of  the  last  few  years. 
The  worker  often  thinks  that  he  is  but  a  cog  in  the  wheels 
of  the  complex  machinery,  and  the  feeling  of  indiffer- 
ence which  results  leaves  his  mind  open  to  the  plausible 
arguments  of  the  labor  agitator  and  the  radical.  Any 
system  of  factory  government,  therefore,  which  aims  to 
bring  the  worker  and  the  employer  close  together  would 
seem  to  be  a  step  in  the  right  direction  and  prove  service- 
able in  putting  the  relations  between  them  on  a  more 
natural  basis.  As  the  plan  of  the  Vulcan  Company  is 
intended  to  meet  just  such  a  state  of  affairs  the  results 
of  its  operation  will  be  watched  with  interest. 

A  description  of  the  plan  follows : 

The  objects  of  the  Joint  Representation  Board  are : 

1.  To  afford  employes  an  organized  means  of  present- 
ing to  the  Management  and  the  Board  of  Directors  any 
suggestions  or  recommendations  respecting  improve^ 
ments  in  the  administration  of  the  business. 

2.  To  afford  the  Management  and  the  Board  of  Di- 
rectors an  organized  means  of  counselling  with  the  em- 
ployes respecting  the  plans  and  problems  of  the  Cor- 
poration. 

3.  To  provide  a  means  of  collective  dealing  between  the 
Board  of  Directors  and  the  Management  on  the  one  hand, 


and  the  employes  of  the  Corporation  on  the  other,  re- 
specting wages,  hours  safety,  and  working  conditions  gen- 
erally. 

4.  To  provide  a  means  whereby  any  employe  who  feels 
that  he  has  been  unjustly  treated  or  subjected  to  unfair 
conditions  may  be  assured  a  prompt,  equitable  adjust- 
ment of  his  complaint  or  grievance. 

5.  To  afford  a  means  of  preserving  cordial  relations 
and  promoting  co-operation  between  the  employes,  the 
Management  and  the  Directors  in  all  matters  of  mutual 
interest 

Composition  op  the  Board 
The  Joint  Representation  Board  is  composed  of  repre- 
sentatives of  employes,  and  the  Management  and  the 
Board  of  Directors.  The  combined  representation  of 
Directors  and  Management  never  exceeds  that  of  the 
employes  in  number.  The  President  of  the  Corporation 
appoints  the  representatives  of  the  Board  of  Directors 
and  Management,  and  the  representatives  of  the  employes 
are  elected. 

Basis  op  Representation 
The  employes  of  each  department  are  entitled  to  at 
least  one  representative.  Departments  employing  more 
than  100  workers  are  entitled  to.  two  representatives,  and 
departments  employing  more  than  200  workers  are  en- 
titled to  three  representatives,  but  no  department  has 
more  than  three  representatives. 

Qualifications  of  Voters 
Any  employe  who  has  served  continuously  for  three 
months,  who  has  attained  the  age  of  eighteen  years  is 
entitled  to  vote  for  employe  representatives.  Foreman, 
sub-foreman  or  other  person  having  authority  to  employ 
workers  is  not  permitted  to  vote. 

Qualification  op  Employe-Representatives 
Any  employe  with  six  months  continuous  service,  who 
is  21  years  of  age  and  is  an  American  citizen,  or  has 
formally  declared  his  intention,  is  entitled  to  hold  office 
of  employe  representative,  providing  he  is  not  a  foreman, 
sub- foreman  or  other  person  having  authority  to  employ 
workers. 
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Elections 

Elections  are  held  on  the  third  Tuesday  of  October,  in 
each  year,  and  are  by  secret  ballot.  Notices  of  the 
election,  approved  by  the  Joint  Representation  Board, 
are  posted  not  less  than  two  days  prior  to  the  opening 
of  the  polls.  A  list  shall  be  posted  in  each  department 
of  all  those  who  are  qualified  to  act  as  representatives 
of  that  department.  On  the  day  of  the  election  a  voter 
is  furnished  with  a  ballot  on  which  he  may  enter  the 
number  of  names  of  employes  in  his  department  who 
qualify  as  candidates  to  which  the  department  is  entitled. 
Ballots  are  cast  in  a  solid  box  and  are  counted  by  a 
Committee  of  Tellers,  one-half  of  whom  are  named  by 
the  employes'  representatives,  and  one-half  by  the 
Management. 

The  candidates  receiving  the  highest  number  of  votes 
are  declared  elected.  Where  the  department  is  entitled 
to  more  than  one  representative,  the  second  or  third 
highest  are  declared  elected. 

Any  ballot  containing  more  names  than  the  number 
of  representatives  to  which  the  department  is  entitled 
is  not  counted.  If  the  same  name  appears  more  than 
once  on  the  same  ballot  it  is  counted  but  once. 

Term  of  Office 
Employe  representatives  hold  office  for  a  term  of  one 
year  or  until  their  successors  are  elected.    Representatives 
of  the  Board  of  Directors  and  Management  also  serve 
for  one  year. 

Recall  of  Employe-Representatives 
Employe  representatives  may  be  recalled  as  follows : 

(1)  A  petition  for  his  recall  signed  by  not  less  than 
one-third  of  the  employes  of  the  department  he  represents 
is  filed  with  the  Chairman  or  the  Secretary  of  the  Joint 
Representation  Board. 

(2)  Within  two  weeks  thereafter  a  special  election  is 
held  to  determine  whether  the  representatives  in  question 
are  retained  in  office  or  recalled. 

(3)  If  a  majority  of  the  employes  of  the  department 
vote  to  recall  the  representative,  the  Chairman  of  the 
Joint  Representative  Board  immediately  declares  his 
place  vacant. 

(4)  A  vacancy  so  created  is  filled  promptly  by  a 
special  election  of  the  employes  of  the  department  affected. 

Powers  and  Duties  of  the  Board  and  its  Members 
It  is  the  particular  duty  of  the  Joint  Representation 
Board  to  co-operate  with  the  Board  of  Directors  and 
the  Management  in  shaping  the  policy  of  the  Corporation 
in  matters  of  wages,  hours  and  working  conditions  gen- 
erally.    When  this  policy  has  been  decided  upon,   its 


execution  lies  in  the  management,  but  the  manner  in 
which  it  is  executed  may  at  any  time  be  considered  by 
the  Joint  Representation  Board. 

If  dissatisfaction  or  disputes  arise  over  wages,  hoars 
or  other  working  conditions  in  a  particular  group  of  em- 
ployes, the  Board  of  Representatives  initiates  efforts  to 
adjust  the  trouble  and  endeavors  to  persuade  the  workers 
to  continue  working  while  negotiations  are  taking  place. 

It  is  the  duty  of  employe  representatives  to  present 
to  the  Joint  Representation  Board  the  suggestions  and 
recommendations  of  employes  whom  they  represent. 

Employes'  Suggestions  and  Recommendations 

The  suggestions  and  recommendations  of  employes 
relating  to  the  administration  of  the  business,  or  the 
betterment  of  working  conditions,  are  welcomed  and 
employes  submit  them  to  their  immediate  superior,  either 
personally  or  through  their  representative.  If  no  action 
is  taken  on  the  original  suggestion,  the  employe  may 
submit  it  to  the  Joint  Representation  Board  in  a  signed 
communication  addressed  either  to  the  Chairman  or 
through  his  representative. 

Procedure  for  Adjusting  Individual  Grievances 

If  any  employe  has  been  unable  to  adjust  a  grievance 
with  or  through  his  foreman,  sub*foreman  or  other  im- 
mediate superior,  at  his  request  it  is  taken  up  by  his 
departmental  representative  to  the  General  Manager  for 
adjustment. 

If  the  General  Manager  is  unable  to  make  an  adjust- 
ment satisfactory  to  the  employe,  the  latter  may  refer 
the  grievance  to  the  Joint  Representation  Board  by  filing 
a  written  statement  of  the  case  with  the  Chairman  of  the 
Board.  Any  employe  filing  such  request  may  appear 
before  the  Board. 

Procedure  for  Adjusting  Disputes  Affecting  Groups 

Should  a  dissatisfaction  or  a  dispute  arise  affecting  a 
group  of  employes,  it  is  the  duty  of  the  Chairman  of 
the  Representation  Board,  with  the  employe  representa- 
tive or  representatives  of  the  department,  or  departments 
involved,  together  with  an  equal  or  lesser  number  of 
representatives  of  the  Board  of  Directors  and  the  Man- 
agement, acting  as  a  Committee  on  Adjustment,  to 
endeavor  to  settle  the  difficulty. 

Any  proposal  for  adjustment  is  decided  by  unit  vote, 
in  the  manner  described  herein. 

If  the  efforts  of  the  Committee  on  Adjustment  prove 
unavailing,  the  matter  is  by  vote  of  the  majority  of 
either  group  referred  to  the  President  of  the  Corpora- 
tion, who  within  one  week  either  proposes  a  basis  of 
adjustment  or  recommends  arbitration. 
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If  the  basis  of  adjustment  proposed  by  the  President 
is  unsatisfactory  to  a  majority  of  the  employe  representa- 
tives on  the  Committee,  and  if  as  a  result  of  further 
conference  between  the  President  and  these  employe 
representatives  no  satisfactory  solution  has  been  reached 
within  the  period  of  one  week  the  President  may,  at  his 
discretion,  recommend  arbitration. 

Arbitration 

When  the  President  recommends  arbitration,  a  ma- 
jority of  the  employe  representatives  concurring,  he  and 
they  endeavor  to  select  a  mutually  satisfactory  arbitrator. 

In  case  they  fail,  to  agree  upon  an  arbitrator,  the 
employe  representatives  choose  an  arbitrator  and  the 
President  chooses  another.  If  these  two  agree  their 
decision  is  final  and  binding.  If  they  do  not  agree  they 
select  a  third  abitrator,  and  the  majority  decision  is  final 
and  binding. 

Should  the  provision  be  made  for  Regional  Adjustment 
Conferences,  in  accordance  with  the  recommendation  of 
the  Industrial  Conference  called  by  the  President  of  the 
United  States,  as  set  forth  in  its  report  published  under 
date  of  March  6,  1920,  the  Regional  Adjustment  Con- 
ference having  jurisdiction  for  this  region  may  be  used 
in  lieu  of  the  plan  for  arbitration  set  forth  herewith, 
provided  that  the  proposal  emanates  from  the  President 
of  the  Corporation  and  a  majority  of  employe  representa- 
tives concur. 

Guarantee  Against  Discrimination 
Any  representative  who  believes  that  he  is  a  victim 
of  discrimination  for  acts  taken  by  him  in  good  faith  in 
his  representative  capacity  has  the  right  to  lay  his  case 
before  the  President  of  the  Corporation  for  decision. 
If  the  President's  decision  is  not  satisfactory  to  him,  he 
may  submit  the  matter  to  an  arbitrator  to  be  selected  by 
mutual  consent,  whose  decision  is  final  and  binding. 

The  Joint  Representation  Board  expressly  sub- 
scribes to  the  policy  of  the  Corporation  that  no  dis- 
crimination shall  be  practised  against  any  employe 
of  the  Corporation  because  of  race,  political  or  religious 
affiliation,  or  membership  or  nonmembership  in  any 
labor  or  other  organization. 

Employment  and  Discharge  of  Workmen 
The  right  of  the  Corporation  at  the  discretion  of  its 
designated  officers  to  hire,  lay-off  or  discharge  em- 
ployes is  recognized  by  the  Joint  Representation  Board. 
The  Joint  Representation  Board  expressly  sanctions 
the  summary  discharge  without  notice  of  any  employe 
guilty  of  the  following  offenses : 

(1)  Disloyalty  to  the  U.  S.  Government  by  word 
or  act 


(2)  Violation  of  any  criminal  law  of  the  Common- 
wealth, and  especially  laws  against  fighting,  or  attempt- 
ing bodily  injury  to  another  person,  stealing,  bribery 
and  conduct  which  violates  common  standards  of  de- 
cency and  morality. 

(3)  Wanton  destruction  or  wilful  neglect  in  care  or 
use  of  property  of  the  Corporation. 

(4)  Obtaining  material  from  the  Corporation  Store 
Rooms  on  fraudulent  orders. 

(5)  Gambling  on  the  premises  of  the  Corporation. 

(6)  Repeated  absence  from  duty  without  notice  to 
and  permission  of  his  superior  officer. 

For  offenses  of  a  less  serious  character,  such  as 
occasional  failure  to  report  for  duty  at  the  prescribed 
time,  the  Joint  Representation  Board  expressly  sanc- 
tions the  Corporation  policy  of  expecting  its  foremen, 
or  sub-foreman,  to  give  the  offenders  at  least  one 
warning,  which,  if  unheeded,  may  be  followed  by 
referring  the  offender  to  the  employment  office  for 
dismissal  without  further  notice. 

The  Joint  Representation  Board  likewise  sanctions 
the  policy  of  the  Corporation  of  allowing  any  employe 
recommended  to  the  employment  office  for  discharge, 
the  right  of  appeal  to  the  General  Manager,  either  in 
person  or  through  the  representative  of  his  depart- 
ment. 

Officers  and  Their  Duties 

The  President  of  the  Corporation  appoints  the 
Chairman  of  the  Joint  Re]  sentation  Board,  and  an 
Assistant  Secretary.  The  employes  representatives 
elect  a  Vice-Chairman  and  a  Secretary. 

These  officers  have  no  vote. 

Meetings  of  the  Board 

Meetings  of  the  Joint  Representation  Board  are  held 
on  the  last  Wednesday  of  each  month. 

Special  meetings  may  be  called  at  any  time  by  the 
Chairman,  and  upon  written  requests  signed  by  a 
majority  of  the  employe  representatives,  the  Chairman 
is  required  to  call  a  special  meeting  within  one  week. 

Employes'  representatives  receive  pay  at  their  regu- 
lar rates  for  the  actual  time  spent  in  attending  Board 
meetings,  or  meetings  of  committees  of  the  Board. 

Quorum 
A  majority  of  the  employe  representatives  and  a 
majority  of  the  representatives  of  the  Board  of  Direc- 
tors and  Management  constitute  a  quorum. 

Unit  Voting 
The  vote  of  a  majority  of  employe  representatives 
is  recorded  as  one  vote  and  the  vote  of  a  majority  of 
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representatives  of  the  Board  of  Directors  and  Manage- 
ment together  is  recorded  as  one  vote. 

The  representatives  of  either  group  may  withdraw 
temporarily  for  conference  before  a  motion  is  put  to 
vote. 

In  the  case  of  a  tie  vote,  it  is  in  order  to  re-open 
the  discussion  and  to  offer  substitute  or  compromise 
resolutions. 

Committees 

The  Chairman  of  the  Joint  Representation  Board 
appoints  such  standing  and  special  committees  as  he 
may  deem  necessary,  and  he  is  ex-officio  a  member  of 
all  committees,  and  the  Chairman  of  the  Committee 
on  Adjustment. 

Vacancies 

If  any  employe  representative  quits  the  service  of 
the  Company,  is  re-called,  or  it  absent  from  three  con- 
secutive meetings  of  the  Joint  Representation  Board, 


without  an  excuse  acceptable  to  the  Board,  his  place 
is  considered  vacant.  Vacancies  are  filled  by  special 
elections. 

Minutes  Open  to  Examination 

The  Minutes  of  the  Joint  Representation  Board  are 
open  to  examination  by  any  qualified  voter,  upon  ap- 
plication to  the  Chairman  or  the  Vice-Chairman  of 
the  Board. 

Amendments 

The  plan  may  be  amended  by  a  two-thirds  vote  of 
the  representatives  at  any  regular  meeting  at  which 
a  quorum  is  present,  provided  that  due  written  notice 
of  the  proposed  amendment  is  given  to  each  repre- 
sentative at  least  three  days  prior  to  the  meeting,  and 
provided  further  that  no  amendment  is  adopted  which 
limits  or  destroys  the  equal  voting  power  of  the  em- 
ployes representatives  on  the  one  hand  and  the  rep- 
resentatives of  Board  of  Directors  and  the  Management 
on  the  other. 


Stock-Subscription  Plan  of  the  Strathmore  Paper  Company 


The  stockholders  of  the  Strathmore  Paper  Company, 
Mittineague,  Mass.,  have  authorized  the  issuance  of 
$500,000  Employes  Preferred  Stock,  which  is  sold  ex- 
clusively to  employes.  Each  employe  from  the  Presi- 
dent down  may  participate,  but  the  maximum  amount 
that  may  be  allotted  to  each  individual  is  $2,500.  The 
stock  has  a  standard  7%  accumulative  dividend.  It 
also  carries  an  additional  dividend  for  service,  1% 
additional  being  paid  for  more  than  one  year  of  ser- 
vice ;  2%  for  more  than  five  years ;  3%  for  more  than 
ten  years;  4%  for  more  than  fifteen  years;  and  5% 
for  more  than  twenty  years. 

The  stock  is  negotiable,  and  employes  may  there- 
fore deposit  it  for  security  on  loans  or  dispose  of  it 
in  the  market.  If  the  stock  is  sold  by  an  employe, 
^  however,  the  service  dividend  is  lost  to  the  worker, 
and  the  stock  becomes  regular  7%  preferred.  The 
Company  reserves  the  right  to  call  in  any  and  all 
stock  in  the  possession  of  employes  at  $10.30  per 
share.  The  par  value  of  the  stock  is  $10  per  share. 
An  employe  leaving  the  service  must  return  his  stock 
to  the  Company  within  thirty  days  after  his  separa- 
tion in  order  to  obtain  the  premium. 

Weekly  payments  in  any  amount  are  accepted  by 
the  Company  in  payment  for  the  stock,  on  which  the 
Company  pays  7%  interest  until  an  amount  is  ac- 
cumulated sufficient  to  turn  into  stock.  Dividends 
are  payable  quarterly. 

Several  reasons  are  advanced  by  this  Companv  as 
to  why  it  is  advantageous  for  employes  to  purchase 
stock.    In  the  first  place,  the  factory  is  situated  some 


little  distance  from  the  banks  in  the  city  and  t  }.* 
stock  purchasing  plan  afifords  the  simplest  and  most 
convenient  method  of  saving  money.  Secondly,  it 
offers,  especially  for  the  older  employes,  a  substantr  \ 
and  immediate  return  on  their  investment,  which  s 
better  than  they  can  obtain  elsewhere.  Thirdly,  as 
the  stock  is  preferred  it  gives  them  an  absolutely  se- 
cured interest  in  the  Company. 

The  outstanding  feature  of  this  plan  which  deserves 
thoughtful  consideration  is  the  fact  that  it  recognizes 
the  dual  position  of  a  man  as  employe  and  stockholder 
by  paying  him  a  regular  return  upon  his  investment 
and  an  additional  return  for  his  service.  The  League 
has  long  been  of  the  opinion  that  this  idea  which  com- 
bines the  features  of  the  stock  investment  plan  and 
profit-sharing  plan  has  not  received  proper  attention. 
It  is  true  that  Companies  like  the  United  States  Silk 
Company  and  others  give  the  employes  an  additional 
return  on  the  stock  subscribed  for  during  a  period  of 
a  few  years  to  make  it  easier  for  the  employe  to  pur- 
chase the  stock  but,  in  such  cases,  after  the  stock  is 
fully  paid  for,  there  is  no  special  inducement  for  the 
stockholder  to  hold  on  to  it.  On  the  other  hand,  the 
plan  of  the  Strathmore  provides  a  continuing  additional 
return  for  the  employe-investor.  It  is  only  when  he 
continues  in  this  dual  capacity  that  he  can  have  the 
full  return.  If  he  sells  the  stock,  the  service  return 
ceases,  thereby  making  the  stock  of  less  value  to  out- 
siders. It  is  to  be  hoped  that  this  arrangement  will 
tend  to  build  up  a  larger  body  of  permanent  stock- 
holders among  the  employes. 
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TF  organizations  seek  redress  for  what  they 
believe  to  be  wrongs  suffered  by  their  mem- 
bers, they  must  invoke  the  law,  rather  than 
strike  at  society.  If  no  law  exists  that  affords 
relief,  they  must  appeal  to  all  the  people  until 
public  opinion,  expressed  at  elections,  demands 
and  compels  the  enactment  of  such  a  law.  If 
they  cannot,  by  argument  and  reason,  con- 
vince the  majority  of  all  the  people  that  the 
law  they  demand-  is  just  and  wise,  then  that 
ultimate  tribunal  has  decided  against  them; 
and  they  must  submit  until  they  can  persuade 
the  majority  to  reverse  its  judgment. 

—Albert  J.  Beveridge 
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THE    LEAGUE     FOR     INDUSTRIAL     RIGHTS 

The  object  of  the  League  is  to  improve  industrial  relations;  to  safeguard  constitutional 
rights  and  uphold  the  supremacy  of  the  law  in  industry;  to  secure  life,  liberty  and 
property  in  industrial  disputes;  to  establish  a  public  policy  in  relation  to  industrial 
warfare  and  thereby  minimize  unwarranted  dislocations;  to  safeguard  the  rights  of 
society  as  a  whole  as  affected  by  the  labor  problem. 
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THE  LEAGUE  WILL  APPRECIATE  THE  COURTESY  IF  DUE  CREDIT  18  GIVEN  WHEN  REPUBLISHING  MATERIAL  FROM  LAW  AND  LABOR 


Making  Use  of  the  Law 


The  reason  for  the  existence  of  law  and  the  explana- 
tion of  its  usefulness  will  suggest  themselves  in  a  variety 
of  thoughts  and  phrases  as  different  from  one  another  as 
the  minds  of  men.  But  the  interesting  and  certain  fact 
is,  that  men  have  never  made  an  eflfective  and  lasting  im- 
pression upon  our  social  institutions  who  tried  to  conduct 
their  affairs  outside  the  law  or  with  disregard  of  the 
limits  of  a  sound,  social  conduct. 

In  its  voluminous  reports  on  the  employment 
problem,  organized  labor  states  that  the  great  evil  of 
the  employment  situation  is  that  the  employer 
has  been  able  to  and  did  force  the  employe  to 
work  on  the  employer's  terms,  and  that  the  law, 
so  far  as  it  has  interested  itself,  has  sanctioned 
the  conditions  that  permitted  this.  Be  it  said,  how- 
ever, that  those  conditions  were  the  result  of  a  nat- 
ural development  rather  than  of  a  conscious  purpose  and 
a  sustained  effort  on  the  part  of  employers  or  of  the  law. 
Going  on,  organized  labor  has  pointed  out  that  such  con- 
ditions cannot  be  continued,  because  workmen  will  not 
submit  to  them.  What  then  has  organized  labor  done 
about  it?  Has  it  sought  to  devise  an  employment  system 
which  it  could  "sell"  to  employers,  because  of  its  obvious 
superiority  over  the  old  system?  Not  at  all.  It  or- 
ganized a  system  of  devices  to  force  its  terms  upon 
employers.  It  set  up  a  power  of  combined  numbers 
against  the  force  of  circumstance.  The  clpsed  shop  and 
the  union  doctrine  of  the  same  pay  to  all  workers  was 
not  "sold"  to  employers  upon  the  merit  of  the  "union 
shop."  It  was  forced  upon  employers  by  the  doctrine  of 
rule  or  ruin  advancing  with  its  jaws  open,  with  the  strike 
in  its  right  hand  and  the  boycott  in  its  left,  and  the  hob- 
nails of  the  picket  line  on  its  feet.  It  was  an  inspiration 
for  resistance,  an  exhortation  to  war. 

The  only  hope  for  the  avoidance  of  war  was  in  the 
appeal  to  law,  long  rich  in  the  doctrine  that  assaults, 
intimidation,  coercion  and  abuse  are  activities  which  di- 


vide men,  destroy  confidence,  disrupt  transactions  and 
demoralize  development.     They  cannot  be  tolerated. 

And  now  happily,  the  evidences  that  many  working 
men,  and  some  of  their  leaders,  realize  this,  are  increas- 
ing. They  begin  to  see  that  organized  labor  cannot 
function  outside  of  society.  It  must  bring  itself  within 
the  standards  of  civilized  conduct  and  make  its  way  with 
the  rest  of  human  institutions,  upholding  con^dences  and 
encouraging  transactions.  It  is  turning  to  the  law  to 
use  it  and  to  develop  it,  and  not  against  it  to  destroy  it. 
Among  the  cases  recently  noted  in  the  newspapers  are 
the  following: 

An  action  by  P.  J.  Ryan,  editor  of  "The  Plate  Printer," 
a  labor  publication,  against  Gompers  and  three  other 
officers  of  the  American  Federation  of  Labor  for  $25,000 
damages,  for  conspiracy  to  injure  his  reputation  and  pre- 
venting him  from  advocating  the  candidacy  of  Senator 
Harding. 

An  action  in  New  York  involving  the  officers  of  Milk 
Wagon  Drivers'  Union,  Local  No.  584,  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Stablemen  and 
Helpers,  to  determine  the  validity  of  an  election  of  officers. 

An  action  in  Ohio  by  one  Callahan,  President  of  the 
Columbus  Yardmen's  Association,  against  the  Grand 
Lodge  of  the  Brotherhood  of  Railroad  Trainmen,  praying 
for  the  appointment  of  a  receiver  and  a  distribution  of  a 
$10,000,000  trust  fund  in  the  keeping  of  the  Grand  Lodge. 

An  action  in  New  York  by  the  United  Association,  No. 
1  of  Masters,  Mates  and  Pilots  of  America,  to  enjoin  the 
national  organization  from  suspending  it  and  revoking 
its  charter  because  of  its  failure  to  make  prompt  pa)rment 
of  its  per  capita  tax. 

An  action  in  Michigan  by  the  Grand  President  of  the 
Railway  Men's  organization  against  one  Allen  E.  Barker, 
former  President  of  the  United  Brotherhood  of  Mainte- 
nance of  Way  Employes,  for  the  misappropriation  of 
$100,000  from  the  treasury  of  the  association. 
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An  action  in  Ohio  by  officers  of  Lodge  39  of  the  Inter- 
national Brotherhood  of  Boilermakers  against  the  na- 
tional officers  to  restrain  them  from  revoking  its  charter. 

An  action,  recently  decided  in  the  Courts  of  New  York, 
by  the  Bricklayers',  Plasters'  &  Stonemasons'  Union,  Inc. 
(Local  No.  39)  against  the  national  organization  to  en- 
join it  from  suspending  the  local  and  establishing  a  new 
local  in  its  territory. 

At  the  same  time  it  is  to  be  noticed  that  in  the  case  of 
Walton  Lunch  Company  v.  Kearney,  2  Law  and  Labor 
251,  the  union  successfully  defended  the  right  to  strike 
on  the  ground  that  the  employer  had  intentionally  avoided 
keeping  a  business  engagement  with  representatives  of  the 
union  to  discuss  terms  and  conditions  of  employment  of 
his  employes  who  were  members  of  the  union. 

And  that  in  the  case  of  Greenfield  v.  Central  Labor 


Council  of  Portland  and  Vicinity,  2  Law  and  Labor  272. 
the  union  defended  its  right  to  strike  on  the  ground  that 
the  employer  had  violated  a  trade  agreement. 

Our  attention  has  recently  been  brought  to  an  action 
commenced  in  Texas  by  one  Walker  for  $50,000  damages 
against  the^  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  because,  since  his  expulsion  and  blacklisting 
by  that  organization  he  has  been  unable  to  earn  a  living 
at  his  emplo3rment.  This  action  is  similar  to  the  successful 
case  of  Connors  v.  Connolly,  decided  by  the  Supreme 
Court  of  Connecticut,  in  1911,  and  similar  to  the  action 
of  Malone  v.  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  et  ah,  2  Law  and  Labor  274. 

The  usefulness  of  law,  as  a  fact,  seems,  therefere,  to  be 
engaging  the  attention  both  of  workmen  and  organizations 
of  labor. 


The  Supreme  Court  of  Oregon  Construes  the  Oregon  Anti-Injunction  Law 

The  anti-injunction  law  of  Oregon  does  not  permit  picketing  of  retail 
stores  in  support  of  a  demand  for  the  closed  shop. 

Heitkemper  et  cL  v.  Central  Labor  Council  et  al.,  (192  Pac.  765,  Ore.) 


The  plaintiffs  were  members  of  an  association  of  jewel- 
ers in  Portland,  Ore.  They  sued  the  Central  Labor  Coun- 
cil and  Local  Union  No.  41  of  the  International  Jewelry 
Workers'  Union  to  enjoin  the  union  from  stationing 
pickets  in  front  of  their  stores.  The  pickets  wore  ban- 
ners inscribed  with  the  words,  "Unfair  to  Organized 
Labor,"  and  spoke  to  passersby  using  phrases  such  as 
"Bring  your  watch  to  a  watchmaker  who  is  making  more 
than  $10  a  week."  "If  you  are  a  friend  of  the  laboring 
man  or  woman,  you  will  not  patronize  that  shop." 
"Patronize  a  shop  that  pays  a  living  wage."  "Do  not 
patronize  this  shop;  patronize  a  union  shop — z  union 
shop  pays  living  wages."  "Do  not  buy  anything  of  them ; 
you  are  liable  to  die  of  heart  failure."  "Patronize  a 
union  shop;  a  union  shop  employs  white  help,  not  colored 
help,  and  pays  a  living  wage."  "This  man  employs 
colored  help ;  he  is  an  enemy  to  labor."  From  the  evidence 
which  is  set  out  in  the  opinion,  it  appears  that  the  organi- 
zation of  jewelers  in  Portland,  upon  an  extensive  scale, 
began  in  June  or  July  last,  that  sometime  during  July 
the  union  sent  a  form  of  contract  to  the  employers  de- 
manding that  it  be  signed,  that  some  of  the  jewelers 
were  paying  more  and  some  of  them  less  than  the  union 
scale  as  demanded  in  the  contract,  and  that  they  were 
generally  working  nine  hours  a  day.  The  employers  paid 
no  attention  to  the  letter  demanding  the  contract  contain- 
ing, among  other  things,  a  closed  shop  provision ;  but  in  a 
conversation  between  one  Anderson,  who  represented  the 
union,  and  one  Aronson,  who  represented  the  employers, 
Aronson  said,  that  he  would  call  a  meeting  of  employers 


and  recommend  to  them  that  they  agree  to  pay  the  union 
scale  wages  and  work  eight  hours.  Representatives  of  the 
union  were  to  be  there  to  receive  the  assurances  of  the 
employers  as  to  these  conditions,  and  it  was  understood 
by  Mr.  Aronson  that  the  representatives  of  the  union 
would  then  drop  the  matter  of  the  written  contract  and 
the  question  of  the  closed  shop.  After  notices  of  the 
meeting  had  been  sent  out  Anderson  returned  and  insisted 
that  the  employers  would  have  to  state  that  they  would 
recognize  the  union.  Thereupon  the  notices  of  the 
meeting  were  withdrawn  and  picketing  which  had  been 
suspended  during  the  n^otiations  was  resumed.  The 
Court  summed  up  the  evidence  in  its  opinion  and  said: 
"As  we  construed  the  record,  the  recognition  of  the 
union  was  the  only  real  dispute  between  the  parties."  The 
union  defended  the  right  to  picket  under  Chap.  346  of 
the  Oregon  Laws  of  1919,  which  is  the  anti-injunction 
law  in  its  familiar  terms.  As  to  this  defense  the  Court 
said: 

"This  is  not  a  controversy  between  employer  and 
employe,  or  between  individuals  employed  and  those 
seeking  emplojnnent;  nor  does  it  arise  from,  or  grow 
out  of,  a  dispute  as  to  terms  or  conditions  of  employ- 
ment. *  *  *  This  is  not  a  case  of  terminating  employ- 
ment, ceasing  to  perform  work  or  labor,  or  recommend- 
ing, advising,  or  persuading  others  to  abstain  from 
working,  or  attending  the  plaintiflFs'  places  of  business 
for  any  of  the  objects  mentioned  in  the  enactment. 
Here  there  is  no  dispute  between  employers  and  em- 
ployes, and  the  pickets  were  not  stationed  in  front 
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o{  plaintiffs'  stores  to  persuade  any  one  to  cease  from 
working,  or  for  the  purpose  of  obtaining  or  communi- 
cating information  for  the  use  and  benefit  of  the  union. 
The  words,  *any  party  to  such  dispute,'  refer  and  re- 
late to  controversies  between  employer  and  employe, 
to  the  termination  of  employment,  and  to  the  'per- 
suading any  such  person  to  abstain  from  working/ 

''We  hold  that  under  the  facts  in  this  case,  chapter 
346,  Laws  1919,  does  not  embrace  or  legalize  picket- 
ing a  man's  place  of  business  and  destroying  his 
patronage  where  the  only  question  involved  is  the 
recognition  of  the  union.  ♦  *  * 

"Regardless  of  any  statute  bearing  on  the  subject, 
every  fair-minded  man  must  concede  that  labor  has  a 
right  to  organize  and  to  use  any  and  all  lawful  means 
to  further  and  protect  its  own  interests,  and  that  in 
the  absence  of  contract  any  individual,  with  or  with- 
out cause,  has  a  right  to  terminate  his  emplo3rment 
at  any  time  and  without  notice.  Organized  labor  is 
organized  brain  and  muscle.  It  has  all  the  legal  rights 
of  any  other  association,  and  in  this  state  they  are 
specifically  recognized  by  section  1  of  chapter  346, 
Laws  1919.  It  must  also  be  conceded  that  through  its 
organization  much  good  has  been  accomplished;  that 
there  has  been  a  marked  and  material  improvement 
in  labor  conditions,  in  particular  as  to  wages,  hours 
of  working,  environment,  and  treatment,  and  that  it 


has  resulted  in  closer  and  more  intimate  relations  be- 
tween employer  and  employe.  Much  legislation  has 
been  enacted  enforcing  and  recognizing  such  rights; 
some  of  it  has  been  cheerfully  done  on  principle  and 
as  a  matter  of  justice,  and  some  of  it  is  the  result  of 
long  and  bitter  contest  between  employer  and  employe, 
whereby  the  public  in  general,  although  not  directly 
a  party,  has  been  made  to  realize  that  it  has  a  vital 
interest  in  all  of  such  questions.  But  under  the  exist- 
ing facts  the  question  is  squarely  presented  whether 
or  not,  in  the  absence  of  a  statute  conferring  such 
power,  any  organization  has  the  rig^t,  even  peacefully, 
to  picket  a  man's  store,  drive  away  his  patrons,  ma- 
terially injure  his  business,  and  continue  to  do  so, 
for  the  sole  purpose  of  compelling  him  to  recognize  the 
union." 

This  decision  follows  the  recent  holding  of  the  Wis- 
consin Supreme  Court  in  A.  J.  Monday  v.  Automobile 
Aircraft  &  Vehicle  Workers  of  America,  Local  No.  125, 
2  Law  and  Labor  202,  that  a  demand  for  a  closed  shop 
is  not  a  demand  for  conditions  or  terms  of  employment 
within  the  meaning  of  the  anti-injunction  law.  It  goes 
further  in  that  it  enjoins  any  form  of  picketing  in  sup- 
port of  a  strike  for  the  closed  shop.  This  is  a  close  ap- 
proach to  the  Massachusetts  doctrine  that  a  strike  for 
the  closed  shop  is  unlawful. 


Picketing  in  support  of  a  strike  which  resulted  from  an  alleged  breach 

of  a  trade  agreement  by  the  employer  is  lawful  within  the  terms  of 

the  Oregon  Anti-Injunction  Law. 

Greenfield  v.  Central  Labor  Council,  etc.  (192  Pac.783,  Ore.) 


The  plaintiff,  doing  business  under  the  name  of 
Wright's  Sample  Shoe  Shop,  maintained  two  retail  stores 
in  Portland.  In  his  complaint  he  alleges  picketing  in  the 
manner  and  for  the  same  purpose  as  alleged  by  the  jewel- 
ers in  the  previous  case.  The  union  admitted  picketing, 
but  denied  that  the  pickets  spoke  in  more  than  an  ordi- 
nary tone  of  voice.  As  a  separate  defense  they  alleged 
that  the  plaintiff  entered  into  a  contract  with  them  on 
March  1,  1919,  for  a  period  of  twelve  months  in  which 
he  leased  Retail  Clerks'  International  Protective  Associa- 
tion Union  Card  No.  8,  wherein  it  is  provided  that : 

"Parties  of  the  second  part  (meaning  plaintiff)  agree 
to  retain  in  their  employ  only  members  or  those,  if  eligi- 
ble, who  will  become  members  within  fifteen  days  from 
the  date  of  their  employment,  of  Local  No.  1257,  Re- 
tail Clerks'  International  Protective  Association." 

This  agreement  concludes  with  the  recital : 

"That  the  interests  of  each  shall  be  mutually  taken  care 
of  and  advanced,  and  that  any  violation  of  the  foregoing 
stipulations  shall  be  sufficient  cause  for  surrender  of  the 
union  store  card." 


The  union  alleged  that  on  November  15th,  1919,  the 
plaintiff  violated  the  agreement  and  continued  thereafter 
to  violate  it  by  requiring  certain  of  his  employes  to  work 
four  hours  a  week  overtime  without  additional  compen- 
sation and  by  refusing  to  employ  only  those  who  would 
within  fifteen  days  after  the  date  of  employment  join  the 
union.  That  on  January  13th  he  fully  repudiated  his  con- 
tract and  declared  that  he  would  not  recognize  or  deal 
with  the  union  or  its  members  and  that  the  breach  of  the 
contract  by  plaintiff  is  the  reason  for  picketing.  The 
trial  court  found  that  the  plaintiff  had  in  fact  refused  to 
compel  four  non-union  employes  to  join  the  local  or  to 
discharge  them  from  his  employ,  and  that  there  was  a 
dispute  between  the  parties  as  to  the  pa)rment  of  over- 
time. The  trial  court  entered  a  decree  enjoining  the 
defendants  from  harassing,  anno3dng,  or  obstructing  the 
plaintiff  in  any  manner  in  the  conduct  of  his  business,  in- 
timidating any  of  his  employes,  obstructing  or  interfering 
with  any  customers,  or  in  any  manner  picketing  his  place 
of  business  save  that  the  order  permitted  one  picket  dur- 
ing business  hours  in  front  of  each  of  plaintiff's  stores 
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and  permitted  them  to  wear  a  banner  describing  the 
store  as  unfair  to  organized  labor,  and  to  walk  on  the 
outer  edge  of  the  sidewalk,  but  not  to  make  any  declara- 
tions concerning  the  plaintiff  or  his  places  of  business, 
or  to  engage  in  argument  or  conversation  concerning  the 
strike,  or  take  any  poses  or  make  any  gestures  intended 
to  divert  any  patrons  from  his  stores.  From  this  decree 
both  parties  appealed.  The  defendants  alleged  their 
right  to  picket  under  the  anti-injunction  law.  The  Court 
held  that  there  was  a  dispute  between  an  employer  and 
an  employe  within  the  meaning  of  that  law.  The  plain- 
tiff contended,  assuming  that  to  be  true,  that  the  law  was 
unconstitutional.  The  Court  pointed  to  the  fact  that  the 
law  was  similar  to  the  provisions  of  the  Clajrton  Act 
which  had  not  been  declared  unconstitutional  and  to  the 
provisions  of  the  Arizona  anti-injunction  law  which  had 
been  declared  constitutional  by  the  Supreme  Court  of 
Arizona.    Turning  to  the  law  of  Oregon  the  Court  said : 

"The  opinion  of  this  Court  in  State  v.  Cochran,  55  Or., 
157,  104,  Pac  419,  105,  Pac.  884,  lays  down  the  rule  that 
the  constitution  of  a  state,  unlike  that  of  the  United 
State,  is  a  limitation  upon  and  not  a  grant  of  power ;  that 
any  law  adopted  by  the  Legislature  which  is  not  pro- 
hibited by  the  constitution  must  be  sustained,  and  that 
the  inhibition  must  appear,  expressly  or  impliedly,  be- 
yond a  reasonable  doubt." 

After  this  perfunctory  discussion  of  the  law  the  Court 
dismissed  the  issue  of  its  constitutionality,  and  con- 
cluded : 

"By  the  terms  of  the  contract,  the  defendant  union 
had  notified  all  members  of  labor  imions  that  the  plain- 
tiff had  signed  an  agreement  with  it,  and  in  effect  that 
he  was  'fair  to  organized  labor.'  After  plaintiff  broke 
the  contract  the  strike  became  and  was  legally  justi- 
fied, and  the  defendants  then  had,  at  least,  the  legal 
right  to  notify  members  of  the  union  that  he  was  'un- 
fair to  organized  labor.'  It  was  a  justifiable  strike  for 
a  lawful  purpose,  and,  as  we  construe  the  record,  it 
was  done  in  a  peaceful  and  lawful  manner.  It  was 
called  because  the  plaintiff  breached  his  contract,  and 
to  further  and  protect  the  interests  of  the  union  and 
its  members.  Any  damage  to  plaintiff  therefrom  was 


iucidental  to  the  strike  and  was  damnum  absque 
injuria. 

"The  decree  of  the  Circuit  Court  will  be  modified, 
and  one  will  be  entered  here  permitting  the  defendants 
during  business  hours  to  place  and  maintain  one 
picket  only,  on  the  outer  edge  of  the  sidewalk,  at  each 
public  entrance  to  plaintiff's  stores,  with  authority  to 
each  picket  to  wear  a  banner  or  scarf  inscribed  with 
the  words,  'Unfair  to  Organized  Labor,  Local  Union 
No.  1257,'  and  in  the  usual,  ordinary  tone  of  voice 
used  by  one  individual  in  addressing  another  on  the 
public  street  to  say  to  any  prospective  customer: 
'This  place  is  unfair  to  organized  labor.  Please  do 
not  patronize  it.  Friends  of  union  labor  and  all  work- 
ingmen  will  not  patronize  this  place' — ^but  not  in  any 
manner  to  impede  or  interfere  with  the  right  of  any 
one  to  enter  or  depart  from  the  said  stores,  or  any 
passer-by.  Any  picket  so  placed  is  hereby  enjoined 
from  the  doing  of  any  other  act  or  thing  which  is  in- 
tended to  or  would  divert  or  turn  away  any  patron 
or  prospective  customer  from  plaintiff's  places  of 
business.  Otherwise  the  defendants  and  each  of  them, 
their  agents,  servants  and  employes,  are  hereby  en- 
joined and  prohibited  from  interfering  with,  intimidat- 
ing, or  harassing  the  plaintiff  or  any  of  his  employes 
at  his  said  places  of  business,  or  from  the  use  of  any 
violence,  threat,  or  intimidation  to  induce  any  cus- 
tomer or  patron  to  withhold  or  withdraw  patronage 
from  the  plaintiff." 

Reading  these  two  cases  together  it  seems  that  where 
a  contract  with  the  union  exists  the  contract  will  be  ex- 
amined to  determine  what  are  the  terms  and  conditions 
of  employment,  but  in  the  absence  of  a  contract  the 
phrase  "terms  and  conditions  of  emplo)rment"  will  be 
strictly  construed. 

The  case  revives  interest  in  the  forthcoming  decisions 
of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Duplex  Printing  Press  Co.  v.  Deering,  in  which  the 
constitutionality  of  labor  clauses  of  the  Clajrton  Act  may 
be  involved,  and  the  case  of  Truax  v.  Corrigan  in  which 
the  constitutionality  of  a  Arizona  anti-injunction  law  is 
involved. 


When  an  Employer  Has  Replaced  All  of  the  Strikers  With  a  Permanent 

Force,  Picketing  in  New  York  is  Illegal 

William  Wicke  Ribbon  Company  v.  Kom,  et  al.,  (Supreme  Court,  Queens  County,  New  York.) 


The  plaintiff  operates  a  ribbon  factory  at  Glendale, 
N.  Y.,  and  employed  on  June  19,  1919,  sixty-six  weavers. 
On  that  day  fifty-seven  of  its  weavers  struck  for  a  week 
wage,  shorter  hours  and  recognition  of  the  union.  At 
the  request  of  the  strikers  conferences  were  held   in 


August,  1919,  between  a  committee  of  the  strikers  and 
the  officers  of  the  plaintiff  in  which  it  was  pointed  out  to 
the  strikers  that  the  scale  of  wages  demanded  was  a  scale 
demanded  by  weavers  of  broad  and  highgrade  ribbons, 
and  as  plaintiff  manufactured  narrow,  medium  grade 
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ribbons,  which  required  less  skill  in  their  manufacture, 
the  same  wages  could  not  be  paid  for  its  product  that 
were  paid  for  the  product  of  a  higher  skill.  However, 
with  the  increases  in  piece  rate  wages  which  were  being 
made  by  the  plaintiff,  a  competent  weaver  would  earn  as 
much  as  the  scale  demanded.  It  was  also  pointed  out 
that  plaintiff  was  operating  the  number  of  hours  pre- 
scribed by  the  ruling  of  the  War  Labor  Board  for  the 
textile  industry  and  that  if  any  changes  were  made 
throughout  the  trade  the  plaintiff  would  conform.  The 
committee  seemed  satisfied  with  these  explanations,  and 
the  issue  was  narrowed  down  to  that  of  recognition  of 
the  union,  the  Amalgamated  Textile  Workers  of  America, 
which  the  company  refused.  Again  in  March,  1920,  con- 
ferences were  held  between  a  committee  of  the  strikers 
and  the  superintendent  of  the  plaintiff  company  in  which 
the  strikers  stood  upon  the  issue  of  recognition  of  the 
union.  Meanwhile,  in  spite  of  constant  picketing  by  from 
four  to  six  pickets  assisted  in  their  duties  by  a  reserve 
from  the  headquarters  of  the  strikers,  located  in  a  vacant 
saloon  a  few  hundred  feet  from  the  gate  of  the  factory, 
the  plaintiff  built  up  a  new  organization  of  weavers.  By 
the  end  of  May,  1920,  it  had  in  its  employ  sixty-six 
weavers,  the  same  number  that  it  had  at  the  time  of  the 
strike.  Picketing  continued  all  during  the  summer  of 
1920.  By  October  1st  the  company  had  approximately 
ninety  weavers,  was  operating  more  looms  than  at  the 
time  of  the  strike  and  was  producing  more  ribbon  than 
was  necessary  to  meet  its  orders. 

Upon  these  facts  the  plaintiff,  through  its  attorneys, 
Austin,  McLanahan  &  Merritt,  applied  to  the  Court  for 
an  injunction  to  restrain  picketing.  The  case  was  pre- 
sented to  the  Court  by  Murray  T.  Quigg,  Esq.,  of  coun- 
sel. The  brief  for  the  plaintiff  made  the  first  exhaustive 
study  of  the  question  of  the  right  to  continue  picketing 
after  the  employer  had  defeated  the  strike.  It  showed  to 
the  Court  that  the  great  preponderance  of  authority  re- 
garded picketing  as  an  act  of  interference  in  any  case,  but 
justified  it  as  an  incident  of  a  lawful  strike  in  some  cases. 
When  a  strike  is  actually  on  it  is  permitted  on  the  theory 
that  the  striker  is  not  a  stranger  to  the  employer,  but 


maintains  an  interest  in  his  job  which  he  has  a  right  to 
protect  by  asking  other  people  not  to  take  up  that  job 
and  thereby  prevent  his  recovering  it,  when  he  can  bring 
the  employer  to  offer  terms  of  employment  more  satis- 
factory to  him.  From  this  examination  of  the  theory  of 
picketing  it  was  argued  that  after  the  places  of  the 
strikers  had  been  in  fact  filled  the  interest  which  they 
had  to  protect  by  picketing  had  vanished.  It  was  pointed 
out  that  the  existence  of  pickets  in  front  of  an  employer's 
factory  was  a  representation  that  a  strike  existed  and  that 
such  a  representation  after  the  conditions  created  by 
the  strike  had  been  overcome  by  the  employer  was  a 
false  representation  damaging  to  the  employer  and  to 
his  workmen.  The  brief  cited  the  laws  of  twelve  juris- 
dictions, providing  that  when  an  employer  advertises  for 
labor  during  a  strike  he  must  state  the  fact  of  the  strike 
in  his  advertisement.  These  laws  were  enacted  at  the 
instance  of  organized  labor  and  they  were  submitted  as 
evidence  of  the  importance  to  labor  of  a  report  that  a 
strike  existed.  In  all  fairness  the  rule  must  work  both 
ways.  If  it  is  important  to  labor  to  compel  an  employer 
to  report  the  existence  of  a  strike,  it  is  important  to 
an  employer  that  labor  refrain  from  advertising  a  strike 
when  none  in  fact  exists.  It  was  maintained  by 
counsel  that  the  pickets,  after  the  strike  had  been  beaten, 
no  longer  represented  employes  seeking  to  protect  an  in- 
terest in  their  employment,  but  represented  the  paid  agents 
of  a  powerful  labor  organization  endeavoring  to  compel 
the  company  to  operate  its  business  in  conformity  with 
the  desire  of  the  union  to  establish  a  monopoly  of  labor 
in  the  textile  trade. 

On  the  motion  for  a  temporary  injunction  the  Court 
rendered  its  opinion  on  November  30th,  stating: 

*lt  appears  by  plaintiff's  affidavits  that  die  strike 
instituted  by  defendants  long  since  came  to  an  end 
when  the  plaintiff  filled,  with  other  persons,  the  places 
of  the  strikers.  This  is  not  contradicted  by  die.  op- 
posing affidavits.  Under  such  circumstances  the 
continuance  of  picketing  at  all  is  an  infringement  of 
plaintiff's  rights." 


Conspiracy  to  Procure  the  Discharge  of  an  Employe  is  Illegal 

Where  a  union  conspired  to  coerce  the  Director  General  of  Railroads 

to  discharge  a  workman,  he  had  a  right  of  action  against  the  union 

without  applying  to  the  government  officials  for  reinstatement 

BCslone  ▼•  Bfotherhood  of  Locomotive  Ffremen,  etc.  et  al.,  (110  Atl.  696,  N.  J.) 


The  complaint  in  this  action  showed  that  the  plain- 
tiff had  been  employed  by  the  Pennsylvania  Railroad 
as  a  foreman  hostler  of  locomotives  at  the  MorrisvUIe 
roundhouse  in  New  Jersey,  and  that  the  Brotherhood 


of  Locomotive  Firemen  &  Enginemen  Local  No.  253 
had  conspired  to  induce  and  coerce  the  Director  Gen- 
eral of  railroads,  his  officers,  agents  and  servants  to 
discharge  the  plaintiff,  and  that  he  was  discharged  as 
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a  result  of  such  inducement  and  coercion  on  May  20, 
1919.  The  plaintiff  asked  damages  in  the  sum  of 
$20,000.  The  defendants  demurred  to  the  complaint. 
The  demurrer  was  overruled  and  on  the  appeal  by 
the  union  to  the  Supreme  Court  of  New  Jersey  the 
issue  raised  by  the  demurrer  and  the  answer  thereto 
was  stated  by  the  Court  in  the  following  language : 

'It  is  urged  that  the  plaintiff  has,  under  the  regula- 
tions of  the  natipnal  government  affecting  the  opera- 
tion of  railroads  by  the  Director  General,  a  complete 
remedy  by  appeal  and  ultimate  restoration  to  the  place 
from  which  he  has  been  discharged;  and  the  argument 
is  that  because  plaintiff  has  this  appeal,  it  is  his  duty, 
even  as  respects  these  defendants,  to  prosecute  that 
appeal,  and  let  them,  in  the  meantime  at  least,  go  free 
of  liability  for  the  malicious  conspiracy  against  him. 
We  are  unable  to  see  that  the  existence  of  this  right 
in  the  plaintiff  is  to  bar  him  from  asserting  what  we 
deem  to  be  a  clear  common-law  right  of  action  for 
damages.  We  are  not  told  by  counsel  what  is  to  be- 
come of  the  plaintiff's  wages  that  he  may  have  lost  in 
the  meantime,  nor  are  we  advised  why  the  defendants 
are  to  be  exempt  from  suit  while  plaintiff  strives  for 
reinstatement.  If  they  are  exempt  now,  it  would  seem 
that  they  would  .be  exempt  in  resisting  the  plaintiff's 
reinstatement  at  every  step.  Such  a  proposition  shocks 
the  most  ^ementary  sense  .of  justice.  As  to  the  mat- 
ter of  the  inviolability  of  the  Director  General  and 
other  government  officials  from  coercion,  persuasion, 
deception,  and  so  on,  it  seems  idle  to  say  that  we  must 
hold,  as  against  the  admitted  averments  of  the  com- 


plaint, that  these  officials  were  not  and  could  not 
legally  be  deceived  or  persuaded,  and  that  this  con- 
clusive presumption  must  be  entertained  all  the  way 
down  from  the  Director  General  of  Railroads  to  the 
roimdhouse  foreman. 

''If  the  plaintiff  had  been  removed  from  a  public 
office,  the  case  might  be  more  difficult;  but  he  had 
neither  an  office  nor  a  position;  it  was  a  mere  em- 
plo}mient.  As  such,  it  was  contractual  in  character. 
And  while  it  may  be  conceded  for  present  purposes 
that  it  was  terminable  at  the  will  of  either  himself  or 
his  superior,  it  had  a  contractual  status  with  which 
the  defendants  illegally  interfered,  assuming,  as  we 
must  assume,  that  the  averments  of  the  complaint 
are  true." 

This  is  the  first  case  of  this  kind  which  has  been 
reported  in  sometime.  The  leading  case  upon  this 
point  is  that  of  Connors  v.  Connolly,  decided  by  the 
Supreme  Court  of  Connecticut,  in  1911.  There,  as 
here,  the  employers  had  bound  themselves  over  to  the 
idea  of  the  closed  shop.  The  employe  having  quarreled 
with  the  union  over  the  matter  of  dues  was  black- 
listed by  the  union  and  discharged  by  the  employer. 
It  does  not  appear  from  the  complaint  in  this  action 
what  reason  the  Railroad  Administration  accepted 
from  the  union  as  a  ground  for  discharging  the  plain- 
tiff, but  in  the  Connors  case  he  was  discharged  clearly 
because  he  would  not  pay  his  dues  to  the  union.  Being 
a  non-union  man  therefore  he  could  not  obtain  em- 
ployment at  his  trade  anywhere  in  the  neighborhood. 


The  Use  o£  the  Word  Unfair  May  be  Libelous 

Godin  ▼.  Nietrahr,  (128  N.  £.  406.  Mass.) 


The  facts  of  this  case,  as  set  forth  by  the  Court  in  its 
opinion,  are  as  follows : 

"The  plaintiff  conducted  a  barber  shop  and  pool  room 
in  Springfied,  Mass.  On  Saturday  preceeding  Memorial 
Day,  1915,  the  defendant,  in  front  of  the  plaintiff's  shop, 
handed  to  numerous  passers-by  certain  cards,  on  which 
was  printed  the  following : 

'Arsene  Godin's  Barber  Shop 
and  Pool  Room,  227  Main  Street 
Are  Unfair  to  Organized  Labor. 

He  refuses  to  employ  Union  Barbers 
Or  conduct  a  Union  Barber  Shop.' 

"The  meager  record  does  not  disclose  the  purpose  which 
actuated  the  defendant.  We  infer  that  he  was  acting  on 
behalf  of  the  local  barbers'  union,  of  which  he  was  busi- 
ness agent  and  secretary.  What  trade  dispute  there  was, 
if  any,  between  the  plaintiff  and  the  union,  is  left  largely 


to  conjecture.  However,  the  main  question  is  whether 
there  was  evidence  warranting  a  verdict  for  the  plaintiff 
on  the  third  count;  and  even  if  we  assume  that  the  de- 
fendant's purpose  was  a  lawful  one,  nevertheless  there 
was  evidence  for  the  jury  that  the  means  he  employed 
were  unlawful.  The  statements  printed  on  the  cards, 
as  above  set  forth  (for  we  need  not  consider  the  other 
circulars  referring  to  shop  cards)  might  well  be  found  to 
be  false  and  malicious.  It  appears  that  in  truth  the  shop 
was  conducted  under  union  regulations.  It  is  not  de- 
nied that  two  of  the  three  employes  were  members  of  the 
union  in  good  standing.  Apparently  the  defendant 
claimed  that  the  third  employe,  Sheltra,  under  some  al- 
leged law  of  the  international  union,  ^should  have  been 
readmitted  at  Springfield,  instead  of  Portland,  Maine.' 
Sheltra  had  a  union  book,  duly  stamped,  showing  receipt 
of  dues.  If  there  was  any  question  in  the  union  as  to  his 
good  standing,  there  is  no  evidence  that  the  plaintiff  was 
informed  of  it,  or  requested  to  discharge  Sheltra.     In 
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short,  the  jury  could  find  that  the  cards  circulated  by  the 
defendant  for  the  purpose  of  injuring  the  plaintiffs  busi- 
ness were  libelous  statements  and  hence  without  legal 
justification." 

The  rights  of  the  plaintiff  in  view  of  this  libel  under  the 
Massachusetts  doctrine  that  anyone  who  shows  a  willful 
attempt  by  another  to  injure  his  business  has  made  out  a 
case  and  that  it  then  rests  with  the  other  to  justify  that 
act,  is  briefly  and  clearly  stated  by  the  Court  in  the  fol- 
lowing language : 

^'The  right  to  conduct  a  lawful  business  is  a  prop- 
erty right,  protected  by  the  common  law  and  guar- 
anteed by  the  organic  law  of  the  state.  ♦  ♦  ♦  One  who 
interferes  with  another's  business,  for  the  purpose  of 
compelling  present  or  prospective  customers  to  with- 
hold their  patronage,  is  responsible  for  the  harmful 
consequences,  unless  he  shows  a  legal  justification  for 
such  interference.  And  to  constitute  such  justifica- 
tion, it  must  appear  not  only  that  the  interference 
was  in  pursuance  of  a  lawful  purpose,  like  trade  com- 
petition, but  that  it  was  carried  on  by  lawful  means. 
The  harmful  circulation  of  libelous  statements  for  the 


purpose  of  injuring  the  business  of  another  is  a  mali- 
cious interference  with  that  other's  property  rights, 
for  which  the  wrongdoer  is  answerable  in  damages." 
As  to  the  defendant's  right  to  the  recovery  of  dam- 
ages the  Court  said: 

''The  evidence  as  to  damages  was  scanty  and  in- 
definite; but  this  was  partially  due  to  the  practical 
difficulty  of  showing  what  customers  refrained  from 
patronizing  the  plaintiff  in  consequence  of  the  cards 
distributed  by  the  defendant  For  the  invasion  of  his 
legal  rights  the  plaintiff  was  entitled  to  at  least  nomi- 
nal damages.  And  the  jury  not  only  had  evidence  of 
specific  damage,  but  might  well  infer  that  the  intended 
and  natural  result  of  the  defendant's  wrongdoing  was 
to  substantially  injure  the  plaintiff's  business.  It  is 
to  be  presumed  that  this  issue  was  presented  to  the 
jury  with  proper  instructions." 

Referring  finally  to  the  Massachusetts  statute  of  1913, 
permitting  peaceful  picketing  and  commonly  known  as 
the  Peaceful  Persuasian  Act,  the  Court  held  that  the  Act 
did  not  purport  to  excuse  unlawful  conduct  "such  as  the 
publication  of  libelous  matter  coercive  in  its  nature." 


A  Strike  to  Organize  a  Shop  Declared  Unlawful  in  Massachusetts 

Thomas  G.  Plant  Compaiiy  ▼•  Gould  et  aL,  (Superior  Court,  Suffolk  County,  Mass.) 


The  plaintiff  manufactured  shoes  at  Jamaica  Plain, 
in  the  outlying  part  of  Boston,  and  employed  over 
4,000  workmen  under  the  terms  of  an  individual  con- 
tract. This  contract  was  written  on  each  employe's 
employment  card  and  signed  by  him  when  he  was  ac- 
cepted in  the  service  and  was  also  printed  in  a  pamph- 
let given  to  the  employe  at  the  same  time.  The  con- 
tract states  that  the  Company  recognizes  "the  right 
of  every  employe  to  bring  his  grievances  to  his  em- 
ployer at  the  proper  time  and  in  a  proper  manner." 
It  provides  that  any  grievance  affecting  three  or  more 
employes  doing  the  same  kind  of  work  which  is  not 
satisfactorily  adjusted  with  the  department  foreman, 
may,  at  their  request,  be  brought  before  the  superin- 
tendent. If  he  fails  to  dispose  of  it  satisfactorily,  it 
may  be  brought  to  a  manager  or  officer  of  the  com- 
pany. In  case  the  company  does  not  dispose  of  it 
satisfactorily,  both  parties  agree  to  sign  an  applica- 
tion to  the  State  Board  of  Arbitration  and  Concilia- 
tion, whose  decision  in  the  matter  shall  be  final. 
Pending  the  settlement  of  the  grievance  the  employes 
agree  not  to  strike. 

Locals  No.  15  and  73  of  the  United  Shoe  Workers 
of  America,  and  the  Allied  Shoe  Workers  of  Greater 
Boston,  voted  on  December  3,  1918,  to  organize  the 
unorganized  factories  of  Boston,  and  the  plaintiff's 
factory  was  designated  as  the  one  on  which  to  work 


hardest.  About  the  1st  of  April,  about  25  employes 
had  joined  the  union  and  this  number  somewhat  in- 
creased during  April.  On  May  9,  1919,  the  company 
discharged  an  employe  named  Brown,  a  member  of  the 
Allied  Union.  Because  of  a  change  of  style  in  the  mak- 
ing of  heels  his  services  were  no  longer  needed  and 
he  was  selected  for  discharge  because  he  was  the  only 
unmarried  man  in  the  department  affected  by  the 
change.  Brown  made  no  complaint  to  the  company, 
but  on  May  12th  he  reported  his  discharge  to  the 
Allied  Union  giving  the  reasons  therefor  assigned  by 
the  plaintiff  and  his  own  opinion  that  he  had  been 
discharged  because  he  was  proselyting  for  the  union 
outside  of  the  factory,  but  not  inside.  No  investiga- 
tion was  made  by  the  union,  but  it  was  voted  that  if 
Browq  was  not  reinstated  a  strike  would  be  called. 
One  Franzosa  was  directed  to  notify  the  plaintiff.  He 
called  at  the  factory  and  finding  no  officer  of  the  com- 
pany there,  he  left  the  following  note: 

"May  13,  1919. 
Mr.  T.  G.  Plants, 

You  must  reinsted  J.  A.  Brown  <»i  the  shaving 
machine  with  period  of  six  hours.  If  you  don't  I 
will  pull  all  my  men  out. 

Allied  Shoe  Workers  Union  of  America,  Boston, 

Frank  Franzosa,  Agent." 
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At  2  P.  M.  on  that  day  the  strike  was  called  and 
Avithin  the  next  week  approximately  2,700  men  struck. 
Strike  committees  were  appointed  and  picketing  be- 
gan at  once.  All  of  the  members  of  the  strike  com- 
mittees had  formerly  been  in  the  employ  of  the  plain- 
tiff and  at  the  same  time  had  signed  the  individual 
contract  and  knew  the  terms  thereof.  About  1,200 
of  the  strikers  joined  one  or  the  other  of  the  unions 
after  the  strike.  From  May  13th  to  June  15th  the 
number  of  pickets  exceeded  500,  of  whom  at  least  100 
-were  members  of  the  union.  From  the  middle  of 
June  to  August  1st  the  number  diminished  to  less 
than  200;  during  August  it  diminished  to  less  than  75, 
and  thereafter  varied  from  8  or  10  to  50  or  60.  The 
officers  of  the  union  endeavored  to  keep  the  pickets 
moving,  so  as  not  to  obstruct  the  sidewalks  and  to 
make  them  address  persons  ''in  a  peaceful  manner. 
Notwithstanding,  the  sidewalks  were  obstructed,  vio- 
lent assaults  took  place,  employes  were  followed  by 
crowds  numbering  from  15  to  20  and  from  50  to  80 
men,  and  in  at  least  one  instance  a  threat  to  kill  an 
employe  was  made  to  his  wife. 

The  plaintiff  contended  that  the  strike  was  for  a 
closed  shop,  and  the  defendants  contended  that  it  was 
for  the  riglit  to  organize  and  for  collective  bargain- 
ing. On  this  point  officers  of  the  union  and  members 
of  the  strike  committee  testified  in  direct  conffict  with 
one  another.  Some  of  them  stated  that  the  causes  of 
the  strike  were  plaintiff's  "star  system,"  "the  day  sheet 
system"  "pass  system,"  charging  for  damaged  shoes, 
the  use  of  profane  and  vulgar  language  by  foremen, 
and  the  rule  requiring  employes  who  were  late  to  go 
through  the  office.  Examination  of  these  complaints 
did  not  show  that  they  were  justified,  or  that  they 
were  in  any  sense  the  real  cause  of  the  strike.  There 
was  no  evidence  that  any  of  these  complaints  had 
been  made  to  officers  of  the  company  or  that  there 
was  any  grievance  between  the  plaintiff  and  the  em- 
ployes at  the  time  the  strike  was  called.  One  Kelley, 
a  member  of  the  strike  committee,  testified,  "We  did 
not  go  out  for  grievances  or  anything  else,  we  just 
went  out  for  the  right  to  organize  and  for  collective 
bargaining."  In  a  circular  issued  by  the  strike  com- 
mittee the  purpose  of  the  strike  was  stated  as  follows : 
"We  trust  that  they  (the  people  of  this  Common- 
wealth) will  remember  that  the  only  demand  of  the 
strikers  is  'collective  bargaining  and  the  right  to 
organize.' " 
The  report  of  the  Master  says: 
"It  is  impossible  to  reconcile  the  testimony  as  to 
the  precise  meaning  which  the  defendants  intended  by 
these  expressions;  in  fact,  several  of  the  witnesses 


who  testified  that  these  were  the  purposes  of  the 
strike  were  unable  to  give  intelligible  explanation  of 
the  meaning  of  the  expressions,  or  of  what  they 
meant  to  the  witnesses  themselves." 

The  report  of  the  Master,  on  which  this  recitation 
of  facts  is  based,  states: 

"It  seems  clear  on  the  evidence  and  I  find  that  it  was 
the  desire  and  purpose  of  the  defendant  unions  ulti- 
mately to  obtain  a  closed  union  shop  agreement  with 
the  plaintiff  company  or  a  closed  shop  agreement; 
that  to  force  the  plaintiff  to  abandon  its  policy  of  deal- 
ing with  its  employes  and  of  hiring  them  under  the 
contract  hereinbefore  reported,  was  a  step  in  the  ac- 
complishment of  that  purpose;  that  the  organization 
of  the  employes  of  the  plaintiff  into  the  unions  and  the 
recognition  of  the  unions  by  the  plaintiff  company 
were  parts  of  the  step,  or  successive  steps,  in  putting 
the  unions  in  position  to  ask  for  such  an  agreement, 
which  the  unions  hoped  to  obtain;  but  I  do  not  find 
that  it  was  the  immediate  purpose  of  the  strike  in- 
volved in  this  action  to  compel  the  plaintiff  to  enter 
into  such  an  agreement,  nor  do  I  find  on  the  evidence 
that  the  unions  would  call  a  strike  to  compel  such  an 
agreement." 

Upon  the  return  of  the  Master's  report,  on  the 
motion  of  Joseph  A.  Dennison,  Esq.,  attorney  for  the 
company,  an  injunction  issued  against  the  officers 
and  members  of  the  defendant  unions  "and  all 
who  hereafter  become  members  of  any  of  said 
organizations"  permanently  enjoining  them  "from 
proceeding  with  or  in  any  way  encouraging  or 
supporting  the  strike  described  in  this  bill  of 
complaint  or  any  future  strike  called  for  any  of 
the  purposes  alleged  in  the  bill,"  and  from  inducing 
any  employe  who  may  be  under  written  contract  of 
employment,  whether  it  is  terminable  at  will  or  not 
to  breach  such  contract,  "and  from  endeavoring  to 
promote  in  any  way  a  closed  shop  in  the  plaintiff's 
factory  and  from  doing  anything  designed  so  to  place 
any  of  the  plaintiff's  employes  as  more  effectually  to 
demand  or  require  a  closed  shop  in  the  factory  of  the 
plaintiff  or  in  any  line  of  work  therein  conducted,  and 
from  interfering  in  any  way  with  the  plaintiff  in  its 
dealings  or  contracts  with  its  employes  as  individuals." 

No  opinion  was  rendered  by  the  Court.  The  deci- 
sion of  the  Court  in  this  case  is  in  conformity  with 
the  policy  of  the  law  in  Massachusetts  holding  that 
a  strike  for  a  closed  shop  is  an  unjustifiable  interfer- 
ence with  the  business  of  an  employer,  but  goes  be- 
yond the  former  decisions  in  that  it  prohibits  the 
unions  from  taking  the  preliminary  steps  calculated 
to  put  it  in  a  position  to  demand  the  closed  shop. 
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Qaims  o£  Individual  Workman  Under  Union  Contracts  Upheld 


Moody  et.  al.  ▼.  Model  Window 

The  manufacturers  of  window  glass  have  a  trade 
agreement  with  the  Window  Glass  Workers'  Union 
known  as  the  "National  Agreement"  in  effect  in  all 
union  shops  throughout  the  country.  Section  5  there- 
of is  as  follows: 

"Any  company  hiring  a  member  and  said  member 
upon  arriving  and  reporting  for  duty,  finding  no 
vacancy  existing  or  plant  not  ready  to  operate,  as 
per  notification,  shall  pay  said  member  at  the  rate 
of  $20.00  per  week  until  place  is  vacant  or  plant  in 
operation,  or,  at  the  option  of  the  member,  said 
company  shall  defray  all  expenses  incurred  by  said 
member  from  the  time  he  left  his  home  or  place  of 
starting  until  his  return  to  destination." 

The  Model  Window  Glass  Company,  of  Fort  Smith, 
Ark,,  wrote  to  one  Gerard,  at  Stockton,  Cal.,  in  Sep- 
tember, 1918,  stating  that  it  desired  his  services  and 
that  of  one  Moody  in  their  old  places  when  work 
started  up  for  the  season  and  that  it  would  notify  them 
when  work  would  commence.  They  answered,  agree- 
ing to  come,  and  in  November  the  Company  notified 
them  to  appear  on  December  9,  1918.  They  arrived 
in  Fort  Smith  on  the  7th  and  reported  for  work  on  the 
9th,  but  for  some  reason  the  work  was  not  ready.  The 
Company  paid  each  of  them  $20  for  the  first  two  weeks 
and  thereafter  refused  to  pay  them  while  they  were 
still  waiting.  It  was  undisputed  that  the  plant  had 
during    the    previous    employment    of    Moody    and 


Glass  Co.,  (224  S.  W.  436  Ark.) 

Gerard  been  run  as  a  union  plant  operating  under  the 
National  Agreement.  The  Company  brought  action 
to  recover  the  $40  paid  them,  on  the  theory  that  these 
payments  were  loans  made  in  order  to  enable  them 
to  send  money  home  for  Christmas.  They  set  up  a 
counterclaim  for  $20  a  week  for  the  entire  period  of 
their  waiting  less  the  $40  already  paid. 

A  trial  court  rendered  judgment  for  the  Company 
and  on  the  appeal  of  Moody  and  Gerard  the  Supreme 
Court  of  Arkansas  said: 

"The  facts  sUted  constituted  an  implied  contract,  if 
not  an  express  contract,  to  settle  with  appellants  ac- 
cording to  the  terms  of  the  national  agreement.  The 
correspondence  set  out  above  warranted  appellants  in 
believing,  imder  the  circumstances  of  the  case,  that 
they  would  be  given  employment  or  be  paid  in  ac- 
cordance with  the  provisions  of  the  national  agree- 
ment, with  reference  to  which  the  parties  must  be 
held  to  have  contracted.  Appellants  paid  their  own 
transportation  and  expenses  from  California,  and  re- 
mained unemployed  for  five  weeks;  yet,  they  ask  no 
recovery  on  that  account  They  ask  judgment  only  for 
the  money  coming  to  them  under  the  agreement,  with 
reference  to  which  they  contracted;  and  we  think  an 
erroneous  judgment  was  entered  by  the  court  below, 
and  that  judgment  will  therefore  be  reversed,  and  the 
cause  remanded  for  a  new  trial." 


Gregg  ▼.  Starks,  et.  al.,  (224  S.  W.  459  Ky.) 


The  plaintiff  was  a  conductor  in  the  employment 
of  the  Louisville  &  Nashville  Railroad  Company,  who 
had  been  so  employed  for  over  26  years  and  for  over 
20  years  as  a  passenger  conductor.  During  the  last 
two  years  he  had  had  the  run  from  Louisville  to 
Bloomfield.  The  defendants  were  the  General  Manager 
of  the  Company  and  one  Pennybacker,  who  had  been 
employed  by  the  Company  for  31  years  and  for  25 
years  as  a  freight  conductor  and  who  by  extra  pas- 
senger service  had  qualified  for  a  regular  passenger 
run.  On  March  6th  last  the  run  on  which  Penny- 
backer  had  been  engaged  was  cancelled  and  he  filed 
an  application  for  the  plaintiff's  run,  claiming  his 
right  thereto  under  article  26  of  the  contract  govern- 
ing the  employment  of  conductors,  the  pertinent  pro- 
visions of  which  are: 

"Conductors  displaced  on  account  of  reduction  of 
crews,  or  other  causes,  will  be  permitted  to  exercise 
their  seniority  rights  to  any  run  held  by  a  junior  con- 
ductor, section  (j)  to  govern  passenger  service. 

"(j)  Conductors  will  be  required  to  participate  in 


extra  passenger  work  before  being  permitted  to  ex- 
ercise their  seniority  rights  to  permanent  passenger 
vacancies." 

The  Company  denied  Pennybacker's  application, 
and  he  appealed  to  the  Railroad  Adjustment  Board 
No.  1  which  was  organized  under  the  Federal  Control 
Act  of  1918.  The  Board  decided  in  favor  of  Penny- 
backer.  Gregg  was  not  a  party  to  and  was  not  heard 
by  the  Board  and  he  brought  this  action  to  enjoin 
the  Company  and  Pennybacker  from  taking  away  his 
run.  The  Court,  construing  the  provisions  of  article 
26  quoted  above,  stated  that  the  right  of  Pennybacker 
to  claim  a  run  under  the  seniority  rules  was  limited 
to  "permanent  passenger  vacancies,"  and  that,  therefore, 
he  could  not  claim  Gregg's  run.  The  Court  further 
held  that  insomuch  as  the  controversy  arose  after  the  ^ 
termination  of  Federal  control  the  Railroad  Adjustment 
Board  had  no  jurisdiction. 

The  interesting  point  in  the  case  is  the  right  of 
Gregg  to  defend  his  right  in  his  run  under  the  terms 
of  the  contract  and  upon  this  point  the  Court  said: 
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''It  is  insisted  that  plaintiff  is  not  entitled  to  the 
benefits  of  the  contract  simply  because,  as  shown  by 
parol  evidence,  it  was  negotiated  between  the  railroad 
company  and  the  Order  of  Railway  Conductors,  of 
which  Pennybacker  is  and  Gregg  is  not  a  member. 
There  is  nothing  in  the  contract  to  indicate  this  or  that 
it  applies  only  to  such  of  the  conductors  as  are  mem- 
bers of  the  order.  It  it  not  signed  by  the  Order  of 
Railway  Conductors  or  by  any  one  for  it  or  any  of 
the  conductors;  neither  is  the  name  of  the  railroad 
company  subscribed  thereto,  but  it  is  signed  by  two  of 
its  officers,  and  upon  its  face  purports  to  be  an  agree- 
ment between  United  States  Railroad  Administration 
(LrOuisville  &  Nashville  Railroad  Company)  and  all 
of  its  conductors. 

''Mr.  Turner,  assistant  superintendent  of  transpor- 
tation for  the  company,  testified  that  Gregg  was  an 
employe  of  the  company,  working  under  the  same  kind 
of  contract  as  the  one  filed  by  him,  which  is  not  denied 
by  any  witness,  and  the  mere  fact  that  the  contract 
was  negotiated  between  the  railroad  company  and  an 
organization  representing  a  part  of  its  conductors  can- 
not  exclude  other  conductors  not  members   of  the 
organization  from  its  benefits,  when  the  nonmember 
conductors  and  the  railroad  company  recognized  and 
treated  it  as  the  contract  under  which  the  services 
of  such  conductors  were  rendered  and  accepted." 


It  may  be  attenuated  to  view  this  contract  in  any 
sense  as  an  agreement  between  the  Company  and  the 
Order  of  Railroad  Conductors  since  it  does  not  ap- 
pear that  the  union  gave  any  consideration  in  ex- 
change for  the  obligations  of  the  Company  under  the 
contract  The  contract  was  not  strictly  a  trade  agree- 
ment, but  simply  a  contract  between  the  railroad  and 
all  of  its  conductors  in  the  writing  of  which  the  Order 
of  Railroad  Conductors  had  taken  an  advisory  part. 
Nonetheless,  the  case  is  interesting  as  showing  the 
turning  of  the  decisions  in  construing  trade  agree- 
ments. Where  the  non-union  workman  accepts  em- 
ployment upon  the  conditions  offered  to  other  em- 
ployes, the  employer  is  not  in  a  position  to  deny  him 
the  benefits  thereof  because  the  conditions  were  set- 
tled after  consultation  with  the  union  or  even  by  a 
contract  with  the  union. 

The  cases  construing  the  rights  of  parties  under 
collective  agreements  have  been  on  the  increase  dur- 
ing the  past  year.  They  form  an  interesting  develop- 
ment in  the  field  of  labor  law,  and  in  the  readiness 
of  parties  to  seek  their  remedy  under  these  contracts 
in  the  Courts  lies  the  promise  of  their  usefulness  and 
the  gradual  disappearance  of  the  strike  and  the  boy- 
cott as  a  manifestation  of  industrial  hostility. 


Criminal  Proceedings  Against  Ofl&cers  of  the  Mine  Workers  for  Strike 

in  Colorado  Upheld 

The  provisions  of  the  Industrial  Commission  Act  of  Colorado 
authorizing  the  Commission  to  take  jurisdiction  of  industrial  con- 
troversies in  businesses  affected  with  a  public  interest,  and  providing 
that  no  strike  shall  occur  without  thirty  dajrs'  notice,  sustain  an  action 
to  punish  ofiBcers  of  a  union  for  calling  a  general  strike  in  die  coal 
mining  industry  after  the  Commission  had  taken  jurisdiction  of  the 

dispute. 
The  People  ▼.  Butler  and  two  other  cases,  (In  the  District  Court  for  Weld  County,  Colorado.) 


The  Act  of  Colorado  Session  Laws  of  1915,  Chap. 
180,  creating  an  Industrial  Commission,  provides  that 
the  Commission  assume  jurisdiction  in  disputes  between 
employers  and  employes  in  industries  affected  with  a 
public  interest  and  requires  that  thirty  days*  notice  shall 
be  given  of  any  intention  to  strike  or  lockout  and  that 
in  any  dispute  where  the  Commission  has  taken  jurisdic- 
tion neither  of  the  parties  shall  alter  the  conditions  of 
employment  until  the  dispute  has  been  finally  investigated 
and  reported  on  by  the  Commission.  A  penalty  is  pro- 
vided for  any  person  "who  incites,  encourages,  or  aids  in 
any  manner  any  employer  to  declare  or  continue  a  lock- 
out, or  any  employe  to  go  or  continue  on  any  strike,  con- 
trary to  the  provisions  of  this  act." 

In  furtherance  of  the  general  strike  throughout  the 


coal  industry  in  the  fall  of  1919  the  officers  of  the  United 
Mine  Workers  in  Colorado  called  a  strike  on  November 
18,  1919,  to  take  effect  on  November  21st.  On  the  19th 
the  Commission  assumed  jurisdiction  of  the  dispute. 
The  officers  of  the  union  disregarded  the  Commission  and 
put  the  strike  into  effect.  A  criminal  action  was  com- 
menced against  George  O.  Johnson,  President  of  Dis- 
trict 15  of  the  United  Mine  Workers,  another  against 
Oliver  Butler  and  another  against  Robert  Lucock, 
officers  of  the  union  in  Weld  County,  for  inciting, 
encouraging  and  aiding  the  strike  in  violation  of  the 
act.  The  defendants  all  moved  to  quash  the  indictment 
on  the  ground  that  the  Commission  had  no  jurisdic- 
tion in  the  premises,  because  the  coal  mining  industry 
was  not  affected  with  a  public  interest  and  they  placed 
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their  reliance  on  the  case  of  In  re  Morgan,  26  Colo. 
415,  decided  by  the  Supreme  G)urt  of  Colorado,  and 
on  the  decision  of  Judge  Butler  in  the  District  Court 
at  Denver,  construing  In  re  Morgan  to  hold  that  coal 
mining  was  not  an  industry  affected  with  a  public  in- 
terest and,  therefore,  one  in  which  the  Commission 
had  no  jurisdiction.    See  2  Law  and  Labor  36. 

The  Court  after  discussing  the  case  of  In  re  Morgan 
came  to  the  conclusion  that  it  did  not  justify  the  con- 
struction placed  upon  it  by  the  District  Court  at 
Denver,  and  turning  then  to  the  question  of  whether 
the  statute  creating  the  Industrial  Commission  justified 
the  holding  that  the  coal  industry  was  one  affected 
with  a  public  interest  the  Court  said : 

''In  an  interpretation  of  the  statutes,  it  is  a  prin- 
ciple of  law  that  the  intent  of  the  legislature  must  be 
determined  and  in  arriving  at  that  determination,  every 
statute  must  be  construed  with  reference  to  the  object 
intended  to  be  accomplished  by  it.  In  order  to  ascer- 
tain this  object,  it  is  proper  to  consider  the  action  and 
the  necessity  for  its  enactment,  and  the  statute  should 
be  given  that  construction  which  is  best  calculated  to 
advance  its  object  of  suppressing  the  mischief  and 
securing  the  benefits  intended  (36  Cyc.  1110).  The 
whole  wording  of  the  Industrial  Commission  Act 
diows  it  to  be  an  endeavor  to  protect  the  interests 
of  the  public  in  industrial  disputes  where  their  in- 
terests might  become  affected.  We  believe  it  is  not 
possible  for  any  court  to  arbitrarily  designate  what 
particular  classes  of  business  or  industry  are  affected 
with  a  public  interest,  and  what  are  not;  but  all  the 
facts  and  circumstances  surrounding  each  particular 
dispute,  and  surrounding  the  business  and  industry 
involved,  must  for  themselves,  determine  whether  that 


particular  business  or  industry,  at  the  particular  time, 
make  it  one  affected  with  a  public  interest.  If  in  the 
case  at  bar,  there  was  but  one  small  coal  mine  involved 
in  the  dispute,  and  if  the  public  could  have  purchased 
coal  from  other  operating  mines,  then  maybe  a  strike 
in  that  one  mine  may  not  have  been  of  sufficient  im- 
portance to  have  become  affected  with  a  public  interest, 
but  when,  as  is  disclosed  by  the  record  in  this  case, 
the  strike  called  was  a  general  one  for  all  the  members 
of  the  various  local  imions  of  the  United  Mine  Workers 
of  America  in  Colorado,  so  that  the  mining  of  coal  in 
Colorado  was  practically  stopped  during  the  winter 
months,  and  the  general  public  was  thereby  distressed, 
then  the  dispute  may  be  well  said  to  have  involved  an 
industry  affected  with  a  public  interest  It  was  un- 
doubtedly the  intention  of  the  legislatiure  to  protect 
the  public  in  just  such  disputes,  and  the  court  should 
make  a  reasonable  interpretation  of  the  language  used 
so  that  the  statute  may  cover  the  conditions  sought  to 
be  remedied.  In  this  case,  we  believe  the  dispute  in 
the  coal  mining  industry  involved  here  was  surrounded 
by  such  facts  and  circumstances  as  make  it,  under  the 
statute,  an  industry  affected  with  a  public  interest." 
This  view  of  the  question  as  to  what  constitutes 
a  business  aflFected  with  a  public  interest  would  seem 
to  depend  upon  the  size  and  relative  importance  ol 
the  strike  rather  than  in  the  nature  of  the  business 
itself,  altho  it  seems  impossible  to  hold  that  the  min- 
ing of  coal  is  not  an  industry  affected  with  a  public 
interest,  especially  in  view  of  the  close  relationship 
maintained  by  all  of  the  employers  and  the  organiza- 
tions of  the  employes  in  the  central  and  most  impor- 
tant bituminous  coal  fields.  The  theory  laid  down  in 
this  case  for  holding  that  a  business  is  one  affected 
with  a  public  interest  is  novel. 


Federal  Jurisdiction 

Where  a  person  has  a  contract  with  a  manufacturing  corporation, 

the  performance  of  which  is  obstructed  by  strikers  interfering  with 

the  manufacturing  corporation,  the  question  arises  as  to  the  right  of 

the  contracting  party  in  his  own  name  to  enjoin  the  strikers. 


This  subject  and  the  cases  under  it  are  of  great  im- 
portance and  interest  to  lawyers,  if  not  to  laymen, 
but  a  discussion  of  them  is  necessarily  technical.  A 
manufacturer  frequently  finds  himself  confronted  by 
labor  difficulties  in  a  state  where  the  decisions  of  the 
state  courts  are  less  favorable  to  his  interests  and 
where  it  is  helpful  to  bring  his  case  in  the  Federal 
court  if  practicable.  If  the  suit  involves  the  ordinary 
questions  of  conspiracy  and  not  the  application  of 
any  Federal  statute,  the  Federal  courts  have  no  juris- 
diction unless  the  plaintiff  is  a  citizen  of  a  different 
state  from  that  of  the  citizenship  of  every  one  of  the 


defendants.  To  use  the  language  of  the  law,  there 
must  be  diversity  of  citizenship  between  the  litigating 
parties.  The  difficulty  is  that  this  element  of  diversity 
of  citizenship  is  ordinarily  not  present,  since  the  em- 
ployer is  usually  a  resident  of  the  state  where  he  does 
business,  or  his  corporation  obtains  its  charter  from 
that  state,  while  a  number  of  the  important  defend- 
ants are  also  citizens  of  the  same  state. 

To  overcome  this  difficulty,  the  theory  has  arisen 
that  a  person  or  corporation  having  a  contract  with 
the  manufacturing  corporation,  the  performance  of 
which  is  obstructed  by  strike  interference,  has  such 
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a  property  interest  which  justifies  the  contracting  party 
in  seeking  an  injunction  against  tfie  acts  which  ob- 
struct the  manufacturing  corporation.  One  of  the 
most  conspicuous  examples  of  this  is  to  be  found  in 
the  experiences  of  the  Willys-Overland  Company  dur- 
ing a  strike  of  its  machinists  in  1919  (263  Fed.  171). 
That  company  could  not  resort  to  the  Federal  courts, 
but  the  Dail  Overland  Company,  a  North  Carolina 
corporation,  which  had  a  contract  to  purchase  ma- 
chines from  the  manufacturing  corporation,  com- 
menced a  suit  in  the  Federal  courts  making  the  Willys- 
Overland  Company  and  the  unions  parties  defendant. 
The  standing  of  the  North  Carolina  corporation  was 
upheld  on  the  theory  that  the  interference  of  the 
strikers  with  the  manufacturing  corporation  prevented 
the  manufacturing  corporation  from  carrying  out  its 
contract  with  the  North  Carolina  corporation. 

The  following  cases,  including  the  recent  decision 
of  the  United  States  Supreme  Court,  show  the  limita- 
tions of  this  theory  but  do  not  deny  its  applicability 
in  proper  cases. 

Niles-Bement-Pond  Company  v.  Iron  Moulders' 
Union,  Local  No.  68.  The  Niles-Bement  Company  is 
a  New  Jersey  corporation  which  owns  a  controlling 
interest  in  the  Niles  Tool  Works  of  Ohio.  During 
the  war  the  New  Jersey  corporation  let  government 
contracts  to  the  Ohio  corporation  for  execution.  A 
strike  against  the  Ohio  corporation  by  the  Iron 
Moulders  threatened  the  fulfillment  of  these  contracts. 
The  New  Jersey  Company  sued  the  Tool  Works  in 
Ohio  and  several  local  unions  in  the  Federal  Court 
on  the  ground  of  diversity  of  citizenship.  The  District 
Court  sustained  the  action  and  granted  an  injunction. 
On  appeal,  the  Circuit  Court  of  Appeals  reversed  the 
decision  of  the  lower  court  and  dismissed  the  action. 
On  appeal  to  the  Supreme  Court  the  decision  of  the 
Circuit  Court  of  Appeals  was  sustained.  The  Supreme 
Court,  quoting  from  the  case  of  Shields  v.  Barrow, 
defined  the  parties  so  indispensable  that  a  court  of 
equity  will  not  proceed  to  a  final  decision  without 
them,  as  follows: 

"Persons  who  not  only  have  an  interest  in  the  con- 
troversy, but  an  interest  of  such  a  nature  that  a  final 
decree  cannot  be  made  without  cither  affecting  that 
interest  or  leaving  the  controversy  in  such  a  condi- 
tion that  its  final  determination  may  be  wholly  incon- 
sistent with  equity  and  good  conscience." 

Examining  the  facts  of  the  case  in  the  light  of  this 
rule  the  Court  held  that  the  Ohio  corporation  was  a 
necessary  party,  and  therefore,  the  plaintiff  'vs^as  not 
mistaken  in  making  the  Tool  Company  a  party  to  the 
suit.  But  by  making  it  a  party  defendant  it  could  not 
give  the  District  Court  jurisdiction  against  the  objec- 
tion of  another  party  or  over  the  Court's  own  scrutiny, 


unless  there  existed  a  general  controversy  between  it 
and  the  plaintiff.  There  was  not  and  could  not  be"  any 
substantial  controversy,  obvious  from  the  potential 
control  over  the  defendant  company  by  the  plantiff's 
ownership  of  stock  in  it.  If,  however,  the  Tool  Com- 
pany was  aligned  as  a  plaintiff  the  diversity  of  citizen- 
ship necessary  to  the  jurisdiction  of  the  Court  disap- 
peared. 

Davis  et  al.  v.  Henry,  266  Fed.  261.  The  plaintiff 
was  a  citizen  of  Tennessee.  He  had  a  contract  with 
Delker  Bros.  Buggy  Company,  a  Kentucky  corpora- 
tion, under  which  he  sold  its  product  at  an  agreed 
salary  and  upon  a  commission  basis  for  all  sales  over 
a  certain  amount  A  strike  occurred  against  the 
Buggy  Company  after  plaintiff  had  sold  its  product 
far  above  the  amount  necessary  to  earn  his  stipulated 
salary  and  while  the  contract  had  yet  six  months  to 
run.  Under  the  terms  of  the  contract  the  compensa- 
tion due  the  plaintiff  was  to  be  calculated  on  the  goods 
actually  shipped.  The  strike  interfered  with  the  ship- 
ment of  goods  and  threatened  a  severe  loss  to  the 
plaintiff.  He  brought  this  action  against  the  strikers 
in  the  Federal  Court  to  protect  his  contract  rights, 
but  Delker  Bros,  was  not  made  a  party.  The  District 
Court  awarded  an  injunction,  but  upon  an  appeal  to 
the  Circuit  Court  it  held,  that  the  Buggy  Company  had 
a  direct  and  predominating  interest  in  putting  an  end 
to  the  strike  and  that  plaintiff  could  not  properly  bring 
an  action,  "unless  by  virtue  of  special  and  peculiar  in- 
terests and  relations."  But  the  interests  of  the  plain- 
tiff did  not  seem  to  the  'Court  to  be  independent  of, 
or  separate  from,  that  of  the  Buggy  Company.  The 
Court  regarded  him  as  the  Company's  salesman,  a 
mere  agent  of  the  Company.  He  did  not  buy  and  sell 
the  product  of  the  Company  on  his  own  account.  He 
was  injured  only  as  the  Buggy  Company  was  injured. 
In  a  less  degree,  altho  equally  certain,  every  employe, 
for  a  fixed  time,  has  a  personal  and  financial  interest 
in  the  continuance  of  the  business  that  employs  him, 
but  that  interest  is  not  so  independent  or  separate 
from  that  of  the  employer  as  to  permit  him  to  main- 
tain a  suit  in  the  absence  of  the  employer,  "unless  the 
latter  is  unwilling  or  unable  to  act."  "It  does  not 
appear  that  plaintiff  is  better  able  than  the  Buggy 
Company  to  effectively  prosecute  this  suit,  unless  as 
he  may  be  able  to  invoke  a  preferred  jurisdiction  in 
the  Federal  Courts." 

Jennings   v.    United   Sutes,   264    Fed.   399.     The 

Springfield  Traction  Company  operating  a  street  rail- 
way in  Springfield,  Mo.,  mortgaged  the  road  to  the 
Guaranty  Trust  Co,  Members  of  Division  No.  691  of 
the  Amalgamated  Association  of  Street  and  Electric 
Railway  Employes  struck  against  the  Traction  Corn- 
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pany,  and  the  Guaranty  Trust  Co.  brought  its  action 
against  the  union  and  the  Traction  Company  to  enjoin 
the  union  and  its  members  from  the  use  of  violence 
and  intimidation  in  the  prosecution  of  the  strike.  Upon 
an  appeal  to  the  Circuit  Court  of  Appeals  in  contempt 
proceedings  against  a  member  of  the  union  for  viola- 
tion of  the  injunction  which  issued,  the  respondent 
raised  the  question  of  the  jurisdiction  of  the  Court. 
Altho  the  question  was  not  properly  before  the  Court 
upon  a  contempt  proceeding,  it  was  held  by  the  Court 
that  the  interest  of  the  Guaranty  Trust  Co.  as  a 
mortgagee  was  sufficient  to  give  it  standing  in  Court 
and  that  if  it  could  be  maintained  that  the  interest  of 


the  Traction  Company  was  identical  with  the  mort- 
gagee, it  also  appeared  to  the  Court  that  the  Traction 
Company  was  not  an  indispensable  party.  A  mort- 
gagee has  a  right  to  protect  his  interest  in  the  mort- 
gaged property  independently  of  the  interest  or  activity 
of  the  mortgagor.  If,  therefore,  the  presence  of  the 
Traction  Company  in  the  suit  as  a  party  defendant 
was  improper  because  of  any  lack  of  real  con- 
troversy between  it  and  the  plaintiff,  and  if  its 
presence  in  the  Court  as  a  plaintiff  would  oust  the 
Court  of  jurisdiction,  then  it  might  be  dropped  from 
the  case  altogether,  and  it  would  be  so  dropped  if 
necessary  to  save  the  rights  of  the  plaintiff. 


New  Building  Trades  Agreement  in  Cincinnati 

From  the  ''Cincinnati  Enquirer"  of  December  1st,  we  learn  that  a 
''Wage  Board  Conference  Committee"  has  been  created  by  a  joint 
meeting  of  building  contractors  and  union  representatives,  which  will 
fimction  under  the  following  Wage  Board  Agreement.  We  reprint 
the  agreement  in  full,  because  of  its  novel  features  and  draw  your 
special  attention  to  the  declaration  of  principles  contained  therein. 


"The  said  board  shall  have  the  power  to  adjust  and 
fix  the  wages  for  all  of  the  mechanics  in  the  building 
trades  in  Cincinnati  and  vicinity,  and  the  decision  of 
the  board,  or  its  umpire,  with  reference  to  wages,  shall 
be  final  and  binding  on  all  parties. 

"It  is  agreed  by  all  of  the  parties  hereto  that  there 
shall  be  no  advances  to  any  single  organization  of  work- 
ingmen,  and  that  if  any  advance  is  agreed  upon,  the 
same  amount  of  advance  in  cents  shall  be  given  to  each 
union,  party  hereto. 

"It  is  further  agreed  that  if  the  board  shall  decide 
upon  a  decrease  in  wages  that  the  decrease  shall  apply 
to  all  unions,  parties  hereto,  in  an  exact  amount  for  each 
trade  per  hour, 

"It  is  agreed  that  the  wages  herein  fixed  shall  operate 
for  an  indeterminate  period;  that  conditions  in  the  in- 
dustry, cost  of  living,  etc.,  shall  be  the  reasons  for  any 
change,  either  upward  or  downward,  in  the  scale  of 
wages  herein  fixed.  If  either  of  the  parties  hereto  de- 
sires any  change  in  the  scale,  then  60  days'  notice  must 
be  given  the  other  party,  and  if  any  change  in  the  scale 
of  wages  is  determined  upon  the  same  shall  be  effective 
30  days  after  the  decision  of  the  board. 

"It  is  provided  that  if  the  scale  of  wages  in  any  trade 
is  found  to  be  out  of  line  relatively  with  other  trades, 
then  this  board  may  later  change  such  scale,  without,  by 
so  doing,  in  any  way  invalidating  or  changing  this  agree- 
ment, or  other  wage  scales. 

"When  any  association  of  contractors  and  any  union 
cannot  agree  as  to  working  rules  and  conditions  in  any 
proposed  agreement,  or  in  any  existing  agreement,  then 


the  same  shall  be  referred  to  the  Wage  Board  herein  cre- 
ated, and  the  said  board  shall  render  its  decisions  upon 
the  controversy,  which  decision  shall  be  final  and  binding 
upon  all  parties  concerned. 

"It  is  hereby  agreed  that  there  shall  be  no  cessation  of 
work  on  account  of  jurisdictional  disputes,  and  that  all 
jurisdictional  claims  shall  be  decided  by  the  National 
Board  for  Jurisdictional  Awards,  and  that  pending  a  de- 
cision by  said  board  Article  VIII  of  the  constitution  of 
said  Jurisdictional  Board  of  Awards  shall  govern  the 
parties  thereto,  which  Article  VIII  is  as  follows: 

'When  a  dispute  arises  the  employer  to  whom  the 
work  has  been  given  shall  proceed  with  such  workmen 
as  in  his  judgment  he  may  see  fit  to  employ  pending  a 
decision  by  the  board;  but  the  right  of  any  contestant 
to  the  dispute  shall  not  be  prejudiced  in  its  claim  for  a 
final  award.' 

"In  the  event  that  a  decision  has  been  rendered  by  the 
National  Board  of  Jurisdictional  Awards,  and  any  dispute 
arises  as  to  a  proper  interpretation  of  same,  or,  in  the 
event  of  any  agreement  existing  between  two  or  more 
local  or  national  unions,  and  the  interpretation  of  same 
is  in  dispute,  then  this  board,  herein  created,  shall  have 
the  power  to  interpret  and  finally  decide  the  meaning  of 
such  decision  of  the  Jurisdictional  Board  of  Awards,  or 
in  any  agreement. 

"If  for  any  reason  the  National  Board  for  Jurisdic- 
tional Awards  shall  not  be  in  effective  operation,  then  all 
jurisdictional  disputes  of  whatever  kind  and  character, 
involving  any  of  the  parties  to  this  agreement,  shall  be 
referred  to  this  board  for  decision,  and  pending  such  de- 
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oision,  there  shall  not  be  any  stoppage  or  cessation  of 
^work,  and  the  decision  of  the  board  shall  be  final  and 
binding  on  all  parties,  and,  provided  further,  that  on  all 
jurisdictional  disputes  referred  to  this  board,  the  em- 
ployer to  whom  the  work  has  been  given,  may  proceed 
with  such  workmen  as  in  his  judgment  he  shall  see  fit  to 
employ,  pending  a  decision  by  this  board. 

"It  is  agreed  that  sympathetic  strikes  shall  not  be  re- 
sorted to  in  any  case  unless  nonunion  men  in  any  of  the 
trades,  parties  to  this  agreement,  are  at  work  on  any  job 
where  other  trades  are  employed,  and  then  only  in  the 
event  that  due  notice  is  given  party  of  the  first  part,  and 
an  opportunity  given  to  adjust  the  matter. 

"It  is  provided  that  if  any  union,  party  to  this  agree- 
ment shall  go  on  a  strike  or  suspend  working  in  viola- 
tion of  this  agreement,  or  any  agreement  with  its  em- 
ployers, then  the  employers  may  use  other  workmen,  and 
no  trade  or  trades  shall  be  permitted  to  strike  in  support 
of  such  trade,  or  because  of  other  workmen  being  em- 
ployed in  their  place  on  any  job. 

'*It  is  further  provided  that  if  any  union  not  a  party 
to  this  agreement  shall  strike  then  the  employment  of 
other  workmen  in  place  of  the  members  of  such  union 
shall  not  be  any  grounds  for  support  by  any  of  the  unions 
party  to  this  agreement 

"It  is  agreed  and  understood  that  if  any  employer 
member  of  any  association  party  to  this  agreement  shall 
violate  any  of  the  terms  of  this  agreement  the  board  shall 
have  the  power  to  punish  such  employer  for  any  such 
violation. 

"It  is  agreed  by  the  parties  hereto  that  the  following 
cardinal  principles  are  to  be  observed  by  both  parties  to 
this  agreement: 

"1.  That  there  shall  be  no  limitations  as  to  the 
amount  of  work  a  man  shall  perform  during  his  work- 
ing day« 

"2.  That  there  shall  be  no  restriction  in  the  use  of 
machinery  or  tools. 

"3.  That  no  person  shall  have  the  right  to  interfere 
with  workmen  during  working  hours  except  official 
representatives. 


''4.  That  the  use  of  apprentices  shall  not  be  pro- 
hibited, but  all  agreements  between  locals  and  em- 
ployers in  any  craft  as  regards  apprentices  shall  be 
respected. 

''5.  That  the  foreman  shall  be  selected  by  and  be  the 
agent  of  the  employer. 

"6.  That  all  workmen  are  at  liberty  to  work  for 
whomsoever  they  see  fit 

"7.  That  all  employers  are  at  liberty  to  employ  and 
discharge  whomsoever  they  see  fit. 

''It  is  stipulated  and  agreed  that  the  scale  of  wages 
herein  fixed  or  that  may  be  hereinafter  fixed  in  this 
agreement  shall  supersede  all  wage  scales  heretofore 
fixed  and  agreed  upon  between  any  association  of  con- 
tractors and  any  building  trades  union  parties  to  this 
agreement,  and  it  is  further  provided  that  if  any  of  the 
terms  of  any  agreements  above  referred  to  are  in  con- 
flict with  this  agreement  then  the  terms  of  this  agreement 
shall  supersede  such  agreements. 

"It  is  agreed  by  all  of  the  parties  hereto  that  the  pur- 
pose of  this  agreement  is  to  secure  freedom  from  labor 
troubles  of  all  kinds  and  to  give  stability  to  the  building 
business,  and  that,  therefore,  the  board  herein  created 
shall  have  the  power  to  adjudicate  all  questions  coming 
before  it  and  to  adjust  all  differences  and  disputes  involv- 
ing any  of  the  parties  to  this  agreement,  and  shall  have 
the  power  to  make  rules  and  regulations  governing  its 
proceedings;  to  provide  penalties  for  violations  and 
methods  for  collecting  same,  and  generally,  to  have  full 
authority  to  carry  out  the  objects  and  purposes  of  this 
agreement. 

"Immediately  following  the  signing  of  this  agreement 
the  parties  hereto  shall  organize  by  electing  a  President, 
Vice  President,  Secretary  and  a  Treasurer,  adopting 
rules  and  regulations  governing  the  conduct  of  this  board 
and  an  umpire  and  an  alternate  umpire  shall  be  selected. 

"It  is  expressly  understood  and  agreed  that  the  above 
constitutes  a  working  agreement  between  the  parties 
hereto ;  that  its  duration  is  indeterminate,  and  that  either 
party  hereto  acting  unanimously  as  a  party  may,  upon  six 
months'  notice  in  writing  to  the  other  party,  abrogate, 
end  and  determine  this  agreement." 
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DISCUSSION  OF  INDUSTRIAL  RELATIONS 

Amid  the  rapidly  ghifting  tceitet  o^  industrial  and  Modal  life  of  today,  uniformity  of  ideas  u 
neither  to  be  deeired  nor  expected,  and  the  cauee  of  truth  will  be  beet  served  by  placing  before  men 
of  industry  any  important  diecusnon  of  industrial  relations.  It  is  in  this  spirit  that  the  League 
intends  to  publish  information  under  this  title,  without  advocacy  of  the  ideas  therein  contained^ 


What  the  Worker  Really  Wants 

Here  is  an  international  labor  story  for  the  employer  who  has  noticed 

the  advance  of  radical  ideas  among  his  men,  with  a  suggestion  as  to 

what  he  can  do  to  head  them  off. 

By  Wliiting  Williams  (From  ''The  Nation's  Business/') 


"Am  I  getting  on?"  Give  the  American  worker  a 
chance  to  answer  "Yes"  to  this  question  and  we  need 
not  worry  about  the  closed  shop,  the  L  W.  W.  and 
the  Soviet  invasion. 

That,  in  brief,  is  the  view  of  Whiting  Williams,  who 
has  just  spent  three  months  in  England  working  and 
looking  for  work,  and  the  looking  took  far  more  of 
his  time  than  working. 

Work — ^plain  overall  work — ^is  no  new  thing  to  Mr. 
Williams.  He  spent  seven  months  in  American  steel 
mills,  starting  as  an  unskilled  laborer  and  ending  with 
an  assistant  foreman's  billet  at  $7.50  a  day.  Some- 
thing of  what  he  learned  there  he  told  to  the  readers 
of  The  Nation's  Business  in  March  of  this  year, 
and  he  has  come  back  from  England  stronger 
than  ever  in  the  belief  that  what  the  laborer,  skilled 
and  unskilled,  wants  above  all  is  not  so  much  more 
welfare  work — ^which  he  is  apt  to  resent  as  paternalism 
— not  so  much  more  profit-sharing  or  bonuses,  as 
more  opportunity — more  chance  to  get  on.  He  wants 
to  look  on  his  job  as  something  he  can  climb  up  from, 
not  as  a  "berth"  to  curl  up  in. 

There's  a  lot  in  words,  Mr.  Williams  thinks,  and  it 
struck  him  forcibly  that  the  Englishman  is  apt  to  call 
his  job  a  "berth"  or  a  "crib,"  to  feel  that  once  in  he'll 
never  get  out  and  that  his  chief  duty  is  to  get  in  it 
and  stay  in  it. 

But  let's  let  Mr.  Williams  tell  his  experiences.  His 
first  two  weeks  were  spent  hanging  around  the  London 
docks  looking  for  a  job  handling  cargo  and  not  finding 
it.  In  the  first  place  he  wasn't  a  union  man.  That 
didn't  bar  him  working,  it  only  barred  him  from  the 
first  chance  to  work.  Union  men  get  the  first  call  and 
what  jobs  were  left  went  to  the  outsiders,  and  there 
weren't  any  left  while  Mr.  Williams  was  hanging 
around. 

"Don't  you  think  they  were  suspicious  of  you?" 
was   the   natural   question,   "that   they   thought   you 


weren't  genuine?"    Mr.  Williams  doesn't  look  like  a 
longshoreman,  at  least,  he  doesn't  in  his  talking  clothes. 

"No,"  was  the  answer.  "I  was  a  little  worried  at 
first  but  I  got  the  answer  soon  enough.  I  didn't  try 
to  pass  as  an  Englishman,  of  course.  I  was  simply 
an  American  who'd  worked  his  passage  over  to  have 
a  look  'round  like  and  had  run  short  of  money.  Still 
I  was  uncertain  how  the  other  man  felt  until,  as  I 
was  leaning  against  a  wall  smoking  a  cigarette,  a 
man  dug  from  behind  his  ear  a  precious  half  inch  ol 
rolled  tobacco,  took  with  two  grimy  fingers  the  cigar- 
ette from  my  mouth  and  lighted  his. 

"Then  he  said :  'Tidy  bit  of  ryne  we're  'aving,  eyen't 
it?'    Then  I  figured  that  I  had  passed  muster." 

"How  does  the  man  on  the  dock  look  at  the  union?" 

"As  his  salvation.  He  sees  it  as  a  means  of  provid- 
ing more  jobs  in  a  country  where  jobs  are  always 
scarce  and  when  he  hears  of  a  man  making  50  shillings 
a  day  by  piecework  on  a  rush  job  unloading  frozen 
beef  from  the  Argentine  he  doesn't  envy  him,  he  hates 
him.  He  feels  that  the  other  man  is  taking  bread  from 
him  and  his  children  and  the  union  is  the  thing  that 
saves  him.  You  can't  talk  to  him  of  the  benefit  of 
increased  production.  He  sees  the  man  who  makes 
one  job  grow  where  two  grew  before  as  an  enemy 
and  you  can't  talk  economics  to  an  empty  stomach. 

"From  London,  still  jobless,  I  moved  on  to  South 
Wales  where,  by  the  way,  there  is  more  talk  of  Bol- 
shevism and  more  friendship  for  Russia  than  in  any 
other  part  of  the  United  Kingdom  save,  perhaps,  in 
Scotland.  I  tried  at  the  tin  plate  and  sheet  steel  plants 
but  there  was  slim  chance  of  work  there.  That's  the 
district  you  know  that  was  all  but  ruined  once  by  the 
McKinley  tariff  which  sent  thousands  of  Welsh  tin 
and  sheet  workers  to  this  country. 

"I  talked  with  men  of  every  sort  in  the  works.  I 
hadn't  much  else  to  do.  One  thing  that  struck  me 
was  the  ease  with  which  a  stranger  could  get  into 
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the  works  and  talk  with  the  men.  All  I  had  to  do  was 
to  keep  an  eye  open  and  if  the  'gaifer' — the  foreman, 
you  know — came  along  Td  ask  about  the  chance  of 
getting  a:  job. 

"It  was  in  this  district  that  I  got  my  one  real  job 
and  it  wasn't  for  lack  of  trying  that  I  failed  to  get 
others.  My  job,  that  I  did  get,  I  held  two  weeks,  bar 
two  days  that  I  lost  because  I  had  to  strike. 

A  Coal  Mine  from  the  Inside. 

"The  job  was  in  a  soft  coal  mine  in  the  Rhondda  dis- 
trict of  South  Wales.  It  wasn't  a  bad  job  by  any 
means.  We  had  a  seven-hour  day  and  I  drew  down 
17  shillings  a  day  and  paid  35  shillings  a  week  for 
board  and  lodging.  My  job  was  filling  a  tram  car  with 
coal  that  my  partner  dug. 

"But  conditions  there  were  unusual.  The  men  were 
playing  ca'canny,  trying  to  make  the  work  unprofit- 
able for  the  owner,  and  they  said  so  frankly.  I  attended 
formal  union  meetings  above  ground  and  informal  ones 
in  the  dark  headings  a  thousand  feet  below  the  surface. 
The  leaders  were  openly  in  sympathy  with  the  Bol- 
shevist movement  and  I  was  with  them  when  they 
were  singing  'The  Red  Flag  of  Revolution'  to  the 
tune  of  'Maryland,  my  Maryland,'  instead  of  digging 
coal. 

"They  looked  to  Russia  as  a  place  where  the  work- 
ingman  had  a  chance.  Ask  them  of  the  newspaper 
accounts  of  privation  in  Russia,  of  starvation,  rioting 
and  forced  labor  and  they  waved  them  aside.  The 
'capitalist  press,'  the  'kept  press,'  they  were  more  apt 
to  call  it,  was  the  answer.  They  had  their  own  re- 
ports, widely  different,  direct  from  Russia,  they  said, 
and  these  they  believed  just  as  they  believed  that 
Russia  was  a  land  where  a  man  can  get  ahead. 

"From  South  Wales,  where  I  did  find  work,  I  moved 
on  to  Scotland  to  the  Clyde  bank  where  I  didn't, 
though  I  haunted  steel  mills,  docks  and  shipyards. 
As  in  Wales,  I  did  get  plenty  of  chance  to  talk  with 
workers  of  every  rank.  I  found  here,  as  elsewhere, 
the  same  suspicion  of  what  they  read  in  any  but  labor 
papers  and  what  they  heard  from  any  but  their  own 
men.  'Propaganda'  is  a  word  that  you  never  get  away 
from.  Blame  the  war,  if  you  like,  for  the  thing  it- 
self. The  war  taught  them  suspicion,  perhaps.  They 
learned  that  governments  could  undertake  to  influence 
public  opinion  and  they  feel  that  truth  is  sometimes 
distorted  for  that  purpose. 

"Here's  a  case  in  point.  While  I  was  along  the 
Clyde  it  was  announced  that  the  city  of  Glasgow  had 
bought  10,000  tons  of  steel  rails  for  use  in  the  munici- 
pal tramways.  It  was  bought  in  America  and  cost, 
delivered,  some  3  pounds,  10  less  per  ton  than  it  could 


be  got  for  in  Scotland,  a  saving  at  the  present  rate  of 
exchange  of  something  more  than  $125,000. 

"Was  there  any  use  trying  to  read  a  lesson  from 
this  to  the  Scotch  steel  men?  Not  the  slightest.  In 
the  first  place,  it  wasn't  true,  it  couldn't  be  done.  In 
the  second  place,  if  it  were  true  and  could  be  done, 
it  was  only  for  effect.  It  was  propaganda  of  'the 
mawsters.' 

The  Hunt  for  a  Job 

"But  there  was  no  work  to  be  had  on  the  Clydje — ^at 
least,  no  work  that  I  could  find  of  the  sort  that  I  have 
best  learned  to  do.  I  moved  on  to  Middlesbrough,  the 
center  of  the  British  iron  and  steel  industry  and  to 
Bamesley,  a  coal  mining  district.  It  was  the  same 
story  as  far  as  work  went  but  a  different  one  as  con- 
cerns the  worker's  state  of  mind.  Iron  and  steel 
workers  are  happy  there  largely  because  of  good  hous- 
ing, the  eight-hour  day  and  payment  of  wages  on  a 
sliding  scale  varying  with  the  selling  price  of  the  out- 
put.   Yorkshire  is  far  more  conservative. 

"There  is  less  radicalism  than  in  Wales  or  in  Scot- 
land, or,  perhaps  I  should  say,  less  revolutionary 
radicalism.  The  Yorkshire  miners  voted  against  the 
coal  strike  but  they  are  committed,  or  rather  their 
leaders  are  committed,  to  government  ownership  of 
the  mines. 

"Conventry,  a  center  of  automobile  making,  presents 
an  interesting  contrast  to  much  of  the  rest  of  indus- 
trial Great  Britain  because  of  the  contrast  in  condi- 
tions of  work  and  living.  The  newness  of  the  industry 
has  led  to  better  factories  and  to  infinitely  better  hous- 
ing conditions.  Very  noticeable  is  the  cleanness  of  the 
town.  It's  a  smokeless  city,  for  the  factories  buy 
their  power  from  a  municipally  controlled  power  sta- 
tion. Doubtless,  for  this  very  reason,  I  found  still 
less  radicalism  among  the  workers  here. 

"These  wanderings  ended,  my  discouraging  hunt  for 
work  and  took  me  back  to  London." 

Mr.  Williams  has  come  back  with  some  positive 
opinions  about  the  difference  between  labor  conditions 
in  England  and  here. 

"With  the  English  working  man,"  he  explains,  "a 
job  is  a  very  different  thing  from  what  it  is  to  the 
American.  To  the  Britisher,  a  job  is  a  thing  to  be  ac- 
quired and  held  onto  because  there's  no  way,  to  leave 
it  for  something  better.  With  jobs  so  scarce  leaving 
is  too  risky. 

"As  he  looks  at  it  he  might  improve  the  job,  but 
he  can't  improve  himself.  He  can  only  go  ahead  as 
all  the  men  around  him  go  ahead.  He  can't  go  up  on 
the  passenger  elevator.  He  can  only  go  up  on  a  plat- 
form elevator  which  lifts  not  only  him  but  every  one 
around  him. 
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**That  is  what  makes  for  the  strength  for  the  union 
in  England.  The  average  worker  feels  that  he  is  in 
his  'berth'  for  life  and  that  the  best  he  can  do  is  to 
make  that  berth  more  comfortable,  since  he  can't  get 
out  of  it  into  another.  It  follows  that  he  only  im- 
proves his  berth  as  he  improves  his  neighbors  and  his  ' 
answer  is  mass  action  by  the  union — mass  action  which 
shall  not  lessen  the  number  of  berths  because  he  might 
be  the  one  to  be  shoved  out,  but  which  shall  fight  for 
wage  increases  and  a  shortening  of  the  hours  of  labor. 

"You  might  say  that  the  worker  sees  three  ways  of 
'getting  on' — by  individual  opportunity,  by  mass  play 
through  the  union  and,  failing  in  these  two,  by  the 
ballot  through  a  labor  party.  It  is  the  failure  of  the 
first  that  leads  English  labor  to  the  other  two.  And 
English  labor  is,  on  the  whole,  ably  led,  more  ably 
led,  in  my  opinion,  than  union  labor  in  America.  On 
the  other  hand,  the  rank  and  file  are  more  intelligent 
in  the  United  States,  I  think. 

"What  is  the  lesson  for  us?  To  me  it  seems  certain 
that  we  must  encourage  the  individual  and  make  him 
know  that  he  has  a  chance  to  get  ahead  and  that  that 
chance  lies  in  himself.  We  must  make  this  a  real  land 
of  opportunity.  No  amount  of  profit-sharing  or  bonus- 
giving  or  welfare  work  can  take  the  place  of  that, 
though  they  all  may  be  helpful.  The  man  who  feels 
that  he  has  a  chance  isn't  the  man  who  sings  of  the 
red  flag  of  revolution.  The  American  job  needs  more 
of  opportunity  and  also  more  of  security.  The  unions 
try  to  supply  these  lacks,  often  blindly  enough.  These 
lacks  should  not  exist. 

"You  would  be  interested  to  see  how  English  work- 
ingmen  look  to  this  country  as  a  heaven  of  opportunity. 
I've  had  men  take  from  their  pocket  letters  that  were 
worn  almost  to  bits  and  read  to  me  what  a  cousin  or 
a  friend  in  America  was  doing,  how  he  started  at  so 
much  and  was  now  getting  so  much  more.  It  was  the 
promotion  that  appealed,  the  chance  to  say  *Yes'  to  the 
question  'Am  I  getting  on?' 


"It's  up  to  the  employer,  I  believe.  He's  got  to 
bring  home  the  feeling  that  a  job  is  something  to 
climb  out  of,  not  to  lie  down  in  or  to  'lie  down  on,' 

"Look  at  it,  if  you  will,  as  a  question  of  'selling.' 
The  employer  has  got  to  sell  the  workingman  the 
promise  of  getting  ahead  and  he  must  sell  not  only  the 
promise  but  the  performance.  He  has  got  to  sell  it 
in  competition  with  the  union  leaders'  promises  in 
the  shape  of  better  wages,  less  work  and  more  jobs. 

The  Union  or  the  Boss? 

Don't  think  that  the  worker  is  ready  to  accept  as 
certain  the  promises  of  the  union  leader  and  to  demand 
performance  from  the  employer.  That's  only  part  true. 
He  may  be  a  little  more  inclined  to  take  a  promissorj* 
note  from  the  union  and  insist  on  cash  from  the  boss, 
but  he'll  grow  suspicious  of  words  that  are  not  trans- 
lated into  deeds,  from  either  side.  Still  there  must 
come  a  little  more  from  the  employer  to  convince  hlni 
in  order  to  overcome  the  distrust  likely  to  be  built 
on  misunderstanding. 

"And  therein,  I  feel,  lies  the  great  hope  of  a  peace- 
ful and  a  just  solution  of  our  industrial  troubles.  It 
isn't  the  open  shop  against  the  closed  shop.  That's 
only  one  factor.  It's  the  hope  of  betterment,  the  pro- 
mise of  a  future.  It  is  there  that  the  employer  must 
do  his  part.  The  problem  grows  more  difficult  as  our 
industries  grow  greater.  The  industry  of  half  a  hun- 
dred plants  is  more  apt,  I  suppose,  to  look  upon  labor 
as  raw  material,  as  a  thing  to  be  bought  at  wholesale, 
to  forget  the  ambitions  of  the  individual. 

"What  the  worker  wants  is  an  open  path  ahead. 
He  may  not  reach  the  end,  he  may  not  even  advance, 
but  he  wants  to  know  it  is  there.  It's  that  thing  that 
makes  him  quick  to  smell  favoritism,  to  resent  the 
fact  that  the  new  foreman  is  the  'super's'  cousin 
He  knows  that  the  prize  isn't  to  everyone  but  he 
wants  a  chance  at  it." 


Operative's  Name  Cards  in  Factories 


A  large  manufacturing  company  in  the  East  has 
placed  a  card  with  the  operative's  name  above  each 
machine  in  its  factory.  The  use  of  these  cards  in 
ticket  offices,  and  in  offices  generally,  has  resulted  in 
increased  smoothness  in  the  running  of  the  routine 
machinery,  and  it  would  seem  that  the  introduction 
of  the  practice  in  factories  might  well  bring  similar 
results.  In  large  plants,  particularly,  foremen  are 
often  compelled  to  address  a  man  with  "Here,  you," 
because  they  do  not  remember  the  worker's  name. 
Directions  given  in  this  way  are  taken  as  a  matter  of 


course  by  employes,  but  if  such  a  command  is  prefaced 
by  a  given  or  a  surname,  it  loses  its  peremptory  effect, 
and  is  certain  to  bring  a  happier  and  more  whole- 
hearted response.  Then,  again,  why  should  not  the 
use  of  these  cards  enable  the  workmen  themselves  to 
become  better  acquainted,  making  their  relations 
pleasanter  and  more  congenial?  In  the  rush  of  in- 
dustry minor  matters  like  this  are  pretty  generally 
ignored,  but  no  courtesy  is  insignificant  if  it  makes 
for  better  working  conditions  and  strengthens  the  bul- 
wark against  the  agitator. 
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Service  Annuities  Plan  of  the  B.  F.  Goodrich  Company 


The  B.  F.  Goodrich  Company,  of  Akron,  Ohio,  wish- 
ing to  express  in  a  material  way  its  appreciation  of 
long  and  continued  service,  has  adopted  the  following 
plan  for  awarding  service  annuities  to  its  retired  em- 
ployes, and  to  the  retired  employes  of  certain  of  its 
subsidiary  companies: 

1.  The  Company  supplies  the  necessary  facilities 
and  pays  all  operating  expenses  of  the  plan  herein 
outlined. 

2.  Any  plan  that  may  be  in  effect  at  the  time  an 
annuity  is  awarded  constitutes  the  basis  of  the  award. 
No  change  in  the  plan  for  awarding  annuities  operates 
to  alter  the  amount  of  any  annuity  awarded  prior  to 
such  change.  This  plan  is  administered  by  an  Execu- 
tive Committee  and  by  such  person  or  persons  as 
may  be  authorized  by  the  Committee.  The  Committee 
has  authority  to  designate  those  to  whom  service  an- 
nuities shall  be  awarded. 

3.  Retirement  of  employes,  rendering  them  eligible 
for  service  annuities,  must  be  in  accordance  with  the 
following  plan: 

(a)  Any  male  employe  of  70  years,  and  any 
female  eijiploye  of  65  years  are  required  to  retire 
regardless  of  length  of  service. 

(b)  Any  male  employe  of  65  years,  and  any 
female  employe  of  60  years,  who  has  been  in  the 
continuous  service  of  the  Company  for  20  years 
or  more,  may  at  the  request  of  the  employe,  sub- 
ject to  the  approval  of  the  Executive  Committee, 
be  retired  from  active  service. 

(c)  Any  male  employe  of  60  years,  and  any 
female  employe  of  55  years,  who  has  been  in  the 
continuous  service  of  the  Company  for  25  years 
or  more,  may,  at  the  request  of  the  employe,  sub- 
ject to  the  approval  of  the  Executive  Committee, 
be  retired  from  active  service. 

(d)  Any  male  or  female  employe  who  has  been 
30  years  or  more  in  the  continuous  service  of  the 
Company,  may,  at  the  request  of  the  employe, 
subject  to  the  approval  of  the  Executive  Com- 
mittee, be  retired  from  active  service. 

(e)  Any  employe  who  has  been  15  years  or 
more  in  the  service  of  the  Company,  and  who 
has  become  permanently  totally  incapacitated 
thru  no  fault  of  his  or  her  own,  as  the  result  of 
sickness  or  injury  (compensation  for  which  is  not 
otherwise  provided),  may,  at  the  request  of  the 
employe,  subject  to  the  approval  of  the  Executive 
Committee,  be  retired  from  active  service. 


4.  Service  annuities  are  paid  monthly  on  the  basis 
of  one  per  cent,  of  the  average  regular  monthly  pay 
during  the  10  years  next  preceding  retirement,  and  this 
amount  is  multiplied  by  the  number  of  full  years  of 
active  service. 

5.  No  service  annuity  is  awarded  in  excess  of  $100 
per  month,  nor  less  than  $20  per  month. 

6.  Should  an  employe,  upon  retirement,  be  in  re- 
ceipt of  compensation  from  the  Company,  the  amount 
of  any  service  annuity  does  not,  when  added  to  such 
compensation,  exceed  the  amount  of  a  service  annuity 
calculated  upon  the  basis  provided  above. 

7.  Service  annuities  may  be  denied  and  payments 
thereof  reduced  or  terminated  in  the  discretion  of  the 
Executive  Committee,  in  the  case  of  any  employe  who 
assigns,  mortgages,  pledges  or  anticipates  any  payment 
of  his  service  annuity,  or  attempts  so  to  do,  or  in  such 
other  instances  as  in  the  discretion  of  the  Executive 
Committee  may  seem  advisable. 

8.  Length  of  service  in  each  case  is  reckoned  as  the 
period  ending  with  the  date  of  retirement,  during 
which  the  employe  has  been  continuously  in  the  ser- 
vice of  the  Company  or  its  subsidiaries,  or  any  Com- 
pany whose  business  and  property  have  been  acquired 
by  the  Company. 

9.  Temporary  lay-off  because  of  reduction  of  the 
working  force  is  not  considered  a  break  in  the  con- 
tinuity of  service,  except  where  the  period  of  lay-off 
exceeds  three  months. 

10.  The  plan  for  awarding  service  annuities  as  here- 
in set  forth  is  subject  to  change  or  termination  by  the 
Company  without  notice  at  any  time ;  provided,  that  a 
service  annuity  once  awarded  shall  not  be  reduced 
or  revoked  during  the  life  of  the  employe  to  whom  it 
has  been  awarded,  except  in  accordance  with  the  plan 
in  operation  at  the  time  it  was  awarded. 

11.  If  an  employe  leaves  the  Company's  service  and 
is  re-employed  he  is  considered  to  be  a  new  employe. 

12.  Any  service  annuity  awarded  under  this  plan 
may  be  revoked  by  the  Executive  Committee  if  the 
recipient  engages  in  any  pursuit  which  in  the  judg- 
ment of  the  Executive  Committee  is  prejudicial  in  the 
interests  of  the  Company. 

13.  Employes  who  are  receiving  disability  compensa- 
tion and  to  whom  a  service  annuity  is  awarded  are 
not  paid  further  disability  compensation. 
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LAW  AND  LABOR  was  the  first  and 
still  rw^iains  the  only  paper  devoted  to 
a  complete  current  history  on  the  law  of  the 
labor  problem.  Its  circulation  has  increased 
over  one-half  during  its  second  year.  As  die 
structure  of  jurisprudence  covering  the  rela- 
tion between  employer  and  combinations  of 
employes  slowly  builds,  the  value  and  im- 
portance of  the  structure  is  forced  upon  the 
attention  of  employers,  employes  and  the 
public,  alike.  As  an  authoritative  record  of 
the  growth  of  this  structure,  the  value  of 
LAW  AND  LABOR  increases.  Those 
whose  interests  direct  their  attention  to  this 
structure  of  jurisprudence  need  this  record 
at  hand,  and  need  it  complete.  They  are 
now  afforded  the  opportunity  to  purchase 
the  second  volume  of  LAW  AND  LABOR 
bound  in  buckram  for  $5.00.  A  postal  card 
for  your  order  is  inserted  in  this  issue.  If 
3fOu  desire  this  volume,  write  your  name  and 
address,  stamp  the  card,  mail  it  to  us,  and 
you  will  receive  the  bound  volume  as  soon 
as  it  is  ready. 

More  exactly,  what  will  this  volume  con- 
tain? It  will  contain  the  cases  decided  in 
1920  that  further  mark  the  limits  of  the  right 
to  strike,  the  right  to  picket,  the  right  to  boy- 
cott. Is  a  strike  for  a  closed  shop  legal?  Is 
such  a  strike  protected  by  anti-injunction 
laws?  Will  the  law  afford  adequate  protec- 
tion to  individual  labor  contracts  against  in- 
ducement by  third  parties  to  breach  them? 
Will  the  courts  enforce  the  provisions  of 
union  contracts,  and  contracts  between  em- 
ployers to  operate  open  shop?  Is  picketing 
lawful  when  the  employes  have  not  struck, 
or  after  a  strike  has  been  beaten  by  the  em- 
ployer? May  a  retailer's  patronage  be  in- 
terfered with  by  pickets,  and  if  so,  under 
what  circumstances?  Is  a  s}rmpathetic 
strike  legal?  Where  and  how  may  labor 
unions  be  sued  at  law  for  damages?  Is  an 
ordinance  against  strikebreakers  constitu- 
tional? Can  an  employe,  blacklisted  by  the 
union  and  driven  out  of  employment,  recover 
damages  from  the  union?  Are  boycotts  law- 
ful? Can  a  common  carrier  refuse  freight 
because  it  is  afraid  of  a  strike  if  it  accepts 
it?    These  questions,  so  far  as  the  law  has 


yet  answered  them,  are  all  examined  and  an- 
swered in  the  second  volume  of  LAW  AND 
LABOR. 

Each  of  those  questions  has,  for  the  mott 
part,  two  sides.  The  importance  of  eadi  side 
is  revealed  by  an  examination  of  the  other. 
So  far  as  the  courtesy  of  contending  coun- 
sel and  the  opinion  of  the  courts  permit, 
LAW  AND  LABOR  gives  both  sides.  Its 
aim  is  to  state  each  problem  of  law  in  this 
field,  accurately,  broadly,  clearly.  The  an- 
swer to  any  question  is  not  to  be  found  by 
closing  the  ear  to  the  arguments  of  op- 
ponents. It  is  only  to  be  discovered 
by  careful  attention  to  those  arguments, 
thoughtful  analysis  of  them  and  dis- 
passionate examination  of  facts.  LAW 
AND  LABOR  examines  the  facts  dispas- 
sionately, states  the  arguments  thou^t- 
fully,  and  intrudes  its  own  comment  spar- 
ingly. There  is  no  other  publication  m^ch 
renders  this  service. 

The  Industrial  Relations  section  presents 
the  latest  news  imder  this  heading,  as  well 
as  descriptions  of  plans  for  promoting  bet- 
ter industrial  relations  which  have  been 
tried  and  have  proved  successfuL  E^ch 
plan  described  presents  a  different  phase  of 
this  problem.  Among  those  published 
were  the  American  Multigraph  Companjr's 
plan  for  giving  employes  an  economic  edu- 
cation preparatory  to  installing  emplo]re- 
representation;  the  Dutchess  Bleachery  plan 
giving  the  employes  an  equal  voice  in  the 
management,  who,  toge&er  widi  the  public, 
are  represented  on  the  Board  of  Directors; 
and  the  Vulcan  Iron  Works'  plan  providing 
that  members  of  the  Board  of  Direct<M*s  shall 
sit  in  the  joint  conferences  with  the  em- 
ployes. Among  the  stock-subscription  plans 
published  was  that  of  the  Strathmore  Paper 
Company,  which  offers  an  inducement  to  the 
worker  to  retain  the  stock  permanently,  the 
principle  of  this  form  of  stock  purchasing 
being  regarded  as  one  of  the  best  which  has 
thus  far  been  proposed.  In  addition  to  the 
foregoing,  articles  were  published  on  vari- 
ous savings  and  profit-sharing  plans,  as  well 
as  miscellaneous  data  concerning  industrial 
relations  in  Europe  and  America. 
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